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BAS-CANADA. 


''^^ST?,  ?S5^^'i        DISTRICT  OF  QUEBEC. 


Before  :— Duval,  Chief-Justice,  Aylwin,  Mbbewth, 
MoNDELET  and  Badglet^  Justices. 

The  Bank  of  Upper  Canada, Appellants. 

and 
Bradshaw, Respondent. 


Held  :-^lo.  llhat  a  baak  DMoutMr  can- 
not lawfully  lend  the  money  of  tne  bank 
to  a  eompany  In  wkieh,  aa  a  ttookholder, 
he  if  largely  interested  ;  that  the  bank  ii 
not  called  n^n  to  look  to  inoh  eompany, 
er  9aj  individaal  8toekholder>for  the  mo- 
ney ao  adyaaoed;  and  that  the  bank 
manager  so  aetinc  is  bound  to  refund  the 
money  to  the  bank,  with  interest  from  the 
date  of  serrioe  of  prueeis,  unless  there  has 
keen  aoquieeoenoe  on  the  part  of  the  4>ank 
in  the  oonduet  of  the  manager. 

So.  Iliat  a  bank  manager  adyaneing 
the  bank  funds  to  a  eompany  in  whieh  hi 
holds  a  small  amount  of  stook,  is  not  liable 
to  the  bank  for  the  tnôûey  so  lent, -if  all 
the  eironmatanoes  shew  that  his  interest 
was  so  small  that  it  may  reasonably  l>e 
-presumed  that  his  intent  was  solely  to 
promote  the  Interests  of  the  bank. 

3o.  That  a  bank  manager  eannot,*>with- 
ovt  being  guilty  of  a  graye  dereliotion  of 
dnl^,  beeiDme  asaooiatM  with  a  oustomer 
ùt  IM»  bank  in  an  enterprise  to  be  earned 


Jugé  :— lo.  Que  le  gérant  d'une  banque 
ne  peut  légalement  prêter  les  fonds  de  la 
baooue  ft  une  compagnie  dans  laquelle  il 
a  un^ntérét  majeur  oomme  aetionnaire  ; 
aae  la  banque  n*ett  pas  appelée  à  s'a* 
oresser  à  telle  compagnie,  ou  à  aucun  de 
ses  actionnaires,  pour  les  argents  ainsi 
avancés  ;  et  que  le  gérant  de  la  banque, 
agissant  ainsi,  est  tenu  de  refondre  les 
deniers  à  la  banque,  avec  intérêt  du  Jour 
de  la  sommation  judiciaire,  à  moins,  qui! 
n^  ait  eu  aoquieaoement  de  la  part  de  la 
banque  quant  aux  actes  du  gérant. 

3o.  Que  le  gérant  d'une  banque  avan. 
faut  les  fonda  de  telle  banane  à  une  com^ 
pagnie,  dans  laquelle  il  n'a  qu'un  petit 
nombre  d'actions,  n'est  pas  responsable  à 
la  banque  pour  les  argents  ainsi  prêtés,  si 
dans  les  circonstances  il  appert  que  son 
intérêt  était  si  minime  que  l'on  pouyait 
raisonnablement  présumer  que  son  inten- 
tion était  seulement  de  promouyolr  les  in- 
térêts de  la  banque. 

3o.  Que  le  gérant  d*une  banane  ne  aan- 
rait,  aana  se  rendre  coupable  a'un  graye 
abandon  de  ses  devoirs,  s'associer  avec 
une  dea  pratiques  de  la  banque,  dans  une 


e»with  the  i^d-  of  the  liank  eâ|)ital  en- 
trasted  to  hu  own  care;  and  thai  the 
defendant,  in  the  present  case,  in  adrano- 
ing  the  f  anda  of  the  bank  towards  oaripr- 
ing  on  an  enterpriw  \n  which  he  w;i^ 
himself  interestea,  riolated  the  well  esta- 
blished rale  of  law  : —  *'  No  one  having 
"  duties  of  a  fidociary  oharaoter  to  dis- 
«  ohargo,  shall  be  allowed  to  eater  into 
"engagements  in- which  he  has  or  can 
*.'  have  a  personal  interest  conflicting,  or 
"  which  possibly  may  conflict  with  the 
•*  interests  of  those' whom  he  is  bound  to 
«  protect." 

lo.  That  the  liabifity  of  the  defendant 
to  make  eood  the  amoant  so  improperly 
adrancea  to  his  associate  had  Men  ex- 
tinguished by  payment  to  the' bank. 


entrapriséqni  deVâit  étretsbndinittf  àrâScEr 
des  fonds  de  la  banqae  confiés  à  ses  soins  ;• 
et  que  le  défendeur,  dans  Tespèce,  en  fai- 
sant aranoe  des  fonds  de  la  ^oanque  pour 
niettre  à^  exécution  un^  entreprise  dans  la- 
quelle il  était  lui-même  intéressé,  violait 
la  règle  de  droit  bien  établie  :^  *<  Il  ne 
•'sera  permis  à  aucune  personne  ayant 
•«  des  devoirs  d'un  caractère  fiduciaire  à^ 
'«  remplir,  d'entrer  dans  des  engagement» 
"  dans  lesquels  il  a  u»  intérêt  personnel 
«opposé,  ou  qni  pourrait  être  opposé^* 
</  aux  int^Pêts  de  ceux  qu'il  est  tenu  dé 
«"protéger." 

4o.  Que  la  responsabilité  dn  défendeur^ 
peur  le  montant  ainsi  mal-i-propos  avân* 
ce  à  son  associé,  avidt  été  éteinte  par 
paiement  à  la  banque. 


Judgment  rendered  the  20th  day  erf  September^  1866. 


BadoleY,.  Justice  :--— This  suit  instituted  by  the  plaintiff» 
against  the  defendant,  now  deceased,  their  former  servant 
and  Cashier  of  their  Branch  Be«nk  at  Quebec,  is  for  damages^ 
dommages  et  intérêts  of  our  laws,  suffered  by  reason  of  his- 
alleged  malfeasance  andmis-apj^cation  of  their  fiEinds  to  his 
own  benefit,  whilst  in  such  office,.and  which  moneys  it  is 
declared,  were  due  and  owing  by  him  at  the  institution  of 
this  action. 

This  contention  will  be  governed  by  otir  own  provin-^ 
cial  jurisprudence  and  the  established  practice  of  ourG6urtfi(^ 
which  need  not  the  ihtirodtictioii  of  Equity  rulings  in  the 
Courts  of  England  or  of  the  United  Stated  as  <nur  spèciai 
guides  in  thiâ  matter. 

In  thé  summary  of  facts  which  must  necessarily  intro-- 
duce  tiie  decision  in  this  causey  it  is  sufficient  briefly  to 
state  that  the  Bank  of  TJpiper  Canada  established,*  in  1852, 
a  banking  house  and  offièe  at  Quebec,  with  Httle  or  ïio 
capital  m  hand,i  and  availed  itself  of  ihe  services  of  the 
deceased  defendant^  considered  a  very  comi)etent  accoun-- 
tant,.  to  imdertake  its  management  as  Cashier.  It  was 
manifestiy  intended  that  this  branch  should  be  self-sup- 
porting and  not  only  make,  but  sustain  itself^  and  tiie  Cash*- 
xer  was  instructed  to  use  his  best  efforts  tD  obtom  bttefaiessv 


in  other  'wor^s,  tp  ^xiake  the  |^Q^  .out  of  a  yery  qiaestion- 
vable  undertaking  at  the  time;  tl^t  he  accompliâhed  the 
^wishes  and  objects  of  his  employers,  and  to  their  frequently 
declared  aatisfiictioQ,  appears  fiiom  their  correspondence 
vnûi  him,  and  fsam  jthe  documents  filed  <of  record,  whilst 
rafter  some  years  4>f  laborious  and  unsparing  sendee,  he 
was  enabled  by  his  personal  exeiiions  alone,  to  place  the 
branch  at  Quebec  upon  a  firm  basis,  and  irom  the  profita- 
ble result  of  whose  oi>erations  the  mother  institution  gladly 
profited.  Without  objection  made  to  him  during  all  this 
|>eriod  from  1852  to  1858,  the  deceased  defendant  was  the 
Cashier  and  sole  manager  of  the  Branch  at  Quebec,  iind 
liis  communications  with  respect  to  its  business  transactions 
were  direct  to  the  parent  Bank  at  Toronto,  varied  by 
jseveral  examinations  of  iiis  proceedings  by  auditors  or 
examiners  from  Toronto,  whose  reports  were  fevourable, 
until  it  was  ihought  expedient  .to  dismiss  him  from  his 
charge. 

All  these  circumstances  must  be  considered  in  the  inve»- 
iigation  of  this  case,  not  for  the  purpose  of  relieving  a 
defaulting  officer  from  his  legal  responsibilities  of  omission 
or  commission,  but  because  they  are  material  in  the  inves- 
iigatien  of  the  case,  and  have  been  introduced  of  record  as 
evidence,  and  been  commented  upon  by  both  parties  in  the 
^gnment  before  the  Court. 

It  is  not  to  be  denied  that  as  a  confidential  servant  of 
(the  institution,  the  deceased  defendant  was  bound  to  the 
greatest  fideUty  and  care  towards  his  employers,  in  his 
^conducting  of  the  business  of  the  bank  and  in  protecting  its 
interests;  his  duty  and  his  instructions  required  him  to 
«ecure  ojxd.  attract  business  as  extensively  aç  comported 
witix  profijtable  bank  dealings,  and  for  that  purpose  to  give 
bank  facilities  to  creditable  parties,  but  his  position  could 
not  justify,  without  the  express  sanction  of  his  employers, 
liis  personal  application  of  the  bank  funds  to  his  own 
2>uxpQ8es,  either  directly  for  his  individual  necessities  or 
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through  the  intermediatioii  of  others  ivith  whom  he  might 
have  business  connections. 

His  mandate  required  of  him  a  strict  and  paramoimt 
regard  for  and  observance  of  his  employers'  interests,  and 
any  object  or  matter  that  could  conflict  his  private  in- 
terests against  those  of  the  institution,  must  necessarily  be 
disfavourable  to  him,  and  would  of  course  render  him  res- 
ponsible for  the  payment  of  any  loss  which  the  bank  might 
suffer  thereby. 

Now  this  case  does  not,  in  or  of  itself,,  belong  to  the 
known  category  of  commercial  cases  introductive  by  sta^ 
tute  of  the  application  of  english  rules  of  evidence  for  the 
recovery  of  moneys  due  or  accrued  due,  for  merely  com- 
mercial dealings  between  parties,  biit  is  one  arising  out  of  the 
dommages  intérêts  of  our  law,.incurred  by  reason  of  the  defen- 
dant's delict  and  quasi  delict,  abus  de  cofifiance^  the  mis- 
appUcation  of  the  bank  funds  intrusted  to  his  mandate  and 
deposit,,  and  which,  it  is  alleged,,  he  baa  converted  to  his 
own  profit  and  advantage  to  the  amount  of  damages^ 
dommages  et  intérêts^  suffered  and  daimed  by  the  plaintifib 
as  per  declaration  filed;  and  it  is  this,  conversion  which 
gives  the  right  of  action  and  the  demand  for  the  recovery 
back  from  him  of  the  mis-apphed  fiinds  to  his  own  use. 

Now  this  'cause,  as  submitted  by  the  plaintifis,  has  been 
expressly  limited  to  the  four  particulars  of  demand  follow- 
ing, 1^  tiie  advances  made  to  the  Quebec  Mining  Company» 
2°  the  transactions  with  John  Wilson,  3°  the  advance  to 
the  Telegraph  Company,  and  4^  and  last  the  transactions 
with  Mackay. 

My  colleague,  Mr.  justice  Meredith,  has  so  elaborately 
examined  these  various  matters  that  it  would  be  an  unjusti- 
fiable repetition  in  me  to  go  over  them  again,  the  evidence 
therefore  ui)on  these  several  particulars  will  be  but  briefly 
adverted  to.  As  to  the  first  particular,  I  consider  that  upon 
tiie  principles  of  law  which  I  have  stated  above»,  the  ad-^ 


Tance  to  the  Quebec  Mining  Comi)any  must  be  reftinded 
to  tbe  plaintiflb.  The  defendant  was  not  only  a  considerable 
stockholder  in  that  comx>any,  but  one  of  its  managing  di- 
rectors, and  although  it  is  probable  that  the  advance  was 
induced  by  the  influence  of  others  to  save  their  own  pockets, 
yet,  the  defendant  at  the  time  was  personally  a  defetulter  to 
the  company,  and  in  arrear  for  calls  oyer  due,  to  an  amount 
nearly  equal  to  his  official  advance  :  his  particii>ation  in  the 
direction  of  the  company  must  have  made  him  aware  of 
its  financial  depression  ;  he  could  not  fidl  to  know  that  the 
advance  was  necessary  to  reinvigorate  a  very  unproduc- 
tive speculation  and  to  give  value  to  its  stock,  of  which  he 
wasaconsiderable  holder,  and  moreover  the  evidence  shews 
that  the  advance  was  made  without  any  security  whatever. 
In  arrear  as  he  was  to  the  company,  he  should  have  ad- 
vanced out  of  his  own  fiinds  ;  he  could  not  justly  or  legally 
assist  the  Company  with  the  bank  fonds  intrusted  to  his 
management,  and  should  not  therefore  escape  from  their 
reimbursement.  The  evidence  upon  this  particular  is 
complete. 

The  other  three  particulars  are  collected  together  in  the 
third  count  of  the  declaration,  in  which  they  are  classed  or 
denominated  as  conmiercial  and  other  specxdations  and 
adventures,  into  which  the  defendant  is  alleged  to  have 
entered  taith  the  intent  of  benefiting  himself  si  his  employers' 
expense,  because  of  which  speculations,  he  is  allege  to 
have  withdrawn  his  time  and  attention  from  the  affairs  of 
the  plaintiffs  and  mis-applied,  or  suffered  to  be  mis-applied 
and  wasted,  their  Amdsin  such  his  speculations  and  adven- 
tures for  his  private  profit  and  advantage. 

This  preamble  goes  for  nothing  in  itself,  as  being  general, 
and  requires  particular  allegations  in  support.  The  sub- 
stantial particulars  which  follow  consist,  amongst  others,  of 
the  three  above  i)articulars,  whereof  the  first  and  most  im- 
portant in  amoxmt  is  that  of  the  Wilson  transactions» 
amounting  to  $26,000.  This  is  concisely  stated  in  the  appel- 
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lauts'  factam  submitted  to  ti^s  Court  as  foUo^is:  f  That  the 
*  defendant,  with  intent  to  promote  his  own  priyate  benefit, 
"connected  himself  with  John  Wilson,  steamboat  owner, 
"  and  advanced  ^d  expended  for  the  purposes  of  the  said 
"  connection,  and  suffered  the  said  John  Wilson  to  draw 
**  from  the  funds  in  his,  the  defendant's  charge  a^i  manager, 
"  large  sums  of  money,  exceeding  in  all  $26,000,  currency. 

The  count  in  the  declaration  is  more  full  as  well  as  more 
spedal,  and  is  set  out  in  the  declaration  as  follows  : — 

"  That  the  defendant  embarked  in  coinmercyil  specula- 
tiqns  and  did,  during  ihe  time  and  tii^t^ies  aforesaid,  conniect 
Ixjmself  ^xxAform  apjatnership  with  one  John  Wilsofi^  ofQueb^c^ 
spçamboat  owner,  and  with  intent  as  aforesaid,  ^id  advance 
and  eay)€tid  for  the  purpose  of  the  md  œnnection  or  partner- 
ship,  and  did  suffer  the  said  John  Wilson  to  draw  front  the  said 
office,  large  sum  qf  money  for  the  purchase  and  other  expenses 
of  certain  stearpboats,  and  other  matters,  in  which  the  said  Ja^es 
Foster  Bradshaw  had  an  interest  taith  the  said  John  Wilson, 
and  which  the  said  sums  of  money  and  advances  the  said  Jams 
Foster  Bradshaw  would  not  and  could  not  consistently  with  his 
duty,  to  the  said  plaintiffs,  have  furnished  or  ?nade  to  the  said 
John  Wilson,  inasmuch  as  the  credit  and  means  of  the 
BAiD  John  Wil&on  did  not  wabrant  suoh  advanoes  or 

ACCOMMODATION  IN  THE  COURSE  OF  THE  USUAL  À3XD  LAW- 
FUXi  BUSINE90  OF  THE  3ANK, — and  by  reason  of  which  said 
çQfnfi^ction  or  partnership  the  ma  John  Wilson  was  sufi^ed, 
\>Y  the  paid  Jwies  Foistex  Bradshaw,  to  receive,  draw  and 
expend  th0  m^onies  of  the  plaintiffs,  exceeding  in  all  $26,000.'> 

The  amounts  which  the  Appellants  plaim  as  havij^g 
been  so  advanced,  are  the  following  : 

The  sum  of  15002.60,  as  the  amount,  with  costs  of  pro* 
test,  of  John  Wilson's  draft  on  W.  Lindsay  for  ^1250,  dated 
Spth  August,  1854,  ^t  fifteen  days; 

$5002.60,  the  amou4t,  with  coçts  of  protest,  of  another 
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draft  of  tl^e  sjBooe  ffmoxuit  ma  date  ^d  saiiie  parties,  at 
thirty  d^y^; 

$5002.00,  flie  amoTmt,  with  costs  of  protest,  of  McDonald 
&  Logan's  promissory  note  for  JB1250,  dated  23rd  Jnly, 
1855,  at  one  month  (less  $323.38  received  on  account)  ; 

#4002.00;  the  apaount,  with  co^ts  of  protest,  of  McDonald 
&  Xo^an's  note  for  ,£1000,  dated  Ist  August,  1855,  at  thirty 


$1000.00,  the  amount  of  McDonald  &  Logan's  cheque 
for  ,£250,  dated  9th  June,  1855  ; 

$802^0,  the  aniount,  with  costs  of  protest,  of  S.  H.  Bush 
aeii's  note,  daj:ed  18th  September,  1866  ; 

$1302.60,  amount  of  Chalmers'  draft,  with  costs,  dated 
4tii  May,  1855; 

$17â7.T7,  amount,  with  costs,  of  D.  McGie's  note,  dated 
4th  October,  1857  ;  and 

$1772.00,  i^mount  of  ovieydrawn  account  of  John  Wil^n. 

The  alle^tions  of  this  count  are  stated  too  broadly  :  the 
appellants  must  have  b^en  aware  what  they  could  support 
by  their  evidence  and  its  legal  sufficiency,  and  that  evidence 
shews  clearly  that  the  alleged  general  partnerdiip  between 
the  defendant  and  Wilson  had  no  existence.  It  is  however 
Qfiaerted  an4  decj^ari^  that  :  "  by  reason  of  his  partnership 
'*with  Wilson,  he  gave  accpmn^pdation  fron^  the  h^ipifi 
''fondç  to  the  latter  for  the  purchase  and  expenses  oi 
''  steamboats,  and  other  mattexlB  of  joint  interest  inter  se^  tp 
"  the  extent  of  the  monies  charged,  $26,.000,  which  adr 
"  vances  were  improper  and  unjustifiable,  because,  Wijspn's 
"  credit  and  means  did  not  warrant  such  advances  and 
"  accommodation  in  the  course  of  the  usual  and  lawful 
"  business  of  the  bank." 

Now,  titjds  particular  is  double,  on  one  hand  reclaiming 
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the  amonnt  as  an  abuse  of  the  plamtiffî'  confidence  in 
haying  made  the  advance  for  the  defendant's  own  profit, 
and  on  the  other  hand  as  a  malfeasance  in  giving  bank 
accommodation  to  a  customer  whose  credit  did  not  justify 
it. 

It  is  comprehensible  that  if  this  alleged  partnership  for 
the  joint  purchase  of  steamers  generally  by  Wilson  and  the 
defendant  had  been  proved  in  a  legal  manner,  and  that 
advances  out  of  the  bank  funds  had  been  made  by  the 
latter  for  that  joint  purpose,  and  losses  followed  therefrom, 
that  is  from  that  object,  these  would  doubtless  render  the 
defendant  liable  to  make  the  losses  good  :  that  is  to  say,  he 
would  be  bound  to  refund  to  his  employers  the  specific 
amount  of  those  advances,  with  interest,  whilst,  on  the 
other  hand,  if  profits  had  been  made  by  these  advances, 
his  employers  would  be  justified  in  claiming  those  specific 
profits  made  out  of  their  fonds,  employed  by  him  out  of 
their  course  of  dealing.  But  Hie  fibct  of  the  existence  of 
this  alleged  co-partnership  must  first  have  been  established 
in  a  legal  manner,  not  as  in  an  action  pro  socio  as  between 
partners  ihiemselves,  where  each  have  the  same  prevailing 
equities  and  evidence  in  his  favour,  and  under  his  own 
control  at  the  time  of  the  transactions  themselves,  the 
books  and  evidences  thereof^  but  here  it  is  a  merely  civil 
fact  to  be  legally  established  and  proved  in  a  civil  suit^  inter 
alioSy  other  than  the  partners  themselves. 

It  must  likewise  be  observed,  that  it  is  the  recovery  of 
this  loss  occasioned  to  the  bank  funds  by  the  alleged  im- 
X>roper  accommodation  for  the  purchase  of  the  steamers 
that  can  alone  be  sought  to  be  recovered,  because  in  that 
advance  alone  is  to  be  sought  the  intent  of  the  defendant's 
own  profit,  as  charged  against  him*. 

The  evidence  upon  this  particular  consists  chiefly  of  the 
testimony  of  Wilson  himself,  and  of  his  own  books  of 
account  and  entries  made  in  them,  which  of  course  are 
only  the  mere  assertions  of  Wilson  himself  witiiout  the 
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aeqmesceiioe  or  joint  action  of  the  defendant  thereon^ 
This  evidence  even  if  it  iKMseessed  a  latitude  of  disinterested 
plausibility  or  possible  trutfafolnesss  on  the  part  of  this 
witness,  is  not  satisfactory  to  connect  the  alleged  general 
business,  joint  transactions  in  the  steamer  speculations, 
with  the  various  amounts  of  dishonoured  paper  upon 
which  this  particular  is  based.  On  the  contrary,  ihe  evi- 
dence is  worthless,  because  the  banK  fonds  in  connection 
with  this  dishonoured  paper  are  not  shewn  to  have  suf- 
fered in  any  way,  from  the  alleged  specific  advances  for 
the  purchase  of  steamers  by  Wilson  and  the  defendant,  or 
on  their  account  in  any  way,  unless  it  could  be  found  in 
the  bank  balance  of  "Wilson'is  over  drawn  account  of  $1772^ 
made  up  three  or  four  years  alter  the  steamer  transactions 
had  been  closed,  and  after  bank  facilities  had  been  received 
and  paid  back  to  a  large  amount,  by  Wilson,  as  a  regular 
creditable  customer  of  the  Bank. 

But  it  is  proved  that  this  dishonoured  paper,  which 
forms  the  basis  of  this  particular,  really  formed  no  part  of 
these  steamer  purchases.  Now  apart  from  these  steamer 
piurchases,  did  the  defendant  participate  in  the  profits  of  the 
accommodation  given  for  this  dishonoured  paper? — ^that  isr 
not  alleged,  nor  has  it  been  attempted  to  be  proved,  and 
however  much  he  may  have  been  induced  to  grant  accom- 
modation to  Mr^  Wilson  individually,  his  indulgence  in  this 
respect  would  not  of  itself  alone,,  subject  him  to  personal 
UabiUty  therefor.  The  discounts  of  this  paper  do  not  come 
within  the  intent  charged  against  the  defendant,  as  having 
been  made  for  his  own  profit,  and  a  connection  in  one 
specific  matter  cannot  be  consequentially  extended  to  all  the 
remainder  of  the  numerous  transactions  of  a  bank  customer: 
It  is  not  that  the  alleged  connection  with  Wilson  induced 
the  banking  faciUties  to  an  uncreditable  customer,  but 
that  those  facilities  were  granted  for  purposes  of  the  de- 
fendant's personal  advantage  and  profit  :  that  alone  could 
come  within  the  purview  of  this  action,  and  that  has  not 
heen  proved^ 
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TULs  JB  »  concluéye  answer  to  this  particuIoT  m  ate  SiA 
part  ;  the  second,  resting  npon  these  accpmmodatiQ9$  h^y- 
mg  been  givei^  to  a  person  without  credit,  urast  now  be 
Cji^nsidered. 

So  far  as  the  evidence  shews,  these  discounts  appear  to 
have  gone  upon  the  circjunstances  and  credit  of  the  parties 
io  the  paper  at  the  time  when  the  discounts  were  originally 
«obtained.  And  upon  this  head,  there  is  this  charge  in  thé 
declaration,  that  this  credit  should  not  have  been  given  to 
John  Wilson  at  all,  inasmuch  as  his  means  and  credit  did 
not  warrant  such  accommodation  in  the  course  of  the  usual 
bank  business.  The  entire  gist  of  the  case,  with  reference 
to  this  dishonoured  paper,  lies  in  this  allegation.  There 
would,  doubtless,  have  been  a  grave  and  a  responsible 
fault  in  the  defendant,  as  an  officer  of  the  bank,  if  he  had 
given  his  discounts  or  afforded  bank  accommodation  to  par^^ 
ties  notoriously  insolvent  or  without  credit  It  is  that  cha- 
racter of  ioBplvent  notoriety  which  alone  epnstitutes  the 
i^aud.  Commercial  solvency  i^  ^Qt  always  a  truth,  and 
Appearances  ^e  known  to  override  realities.  It  could  not 
thereJ;bre  be  a  matter  of  reproach  to  the  defendant,  the 
cashier,  if  guided  by  those  appearances  and  participating 
i^  a  general  and  cpmmon  error,  he  had  disooimted  for  par- 
ties whom  he  ^md  the  commercial  world  at  <^ebec  be- 
lieved to  be  solvent,  although  they  might  not  have  been 
ifo.  His  £9xdt  would  only  commence  when  the  criedit  of 
those  parties  began  to  be  notoriously  shaken,  and  when  he 
ought  to  have  had  just  ground  of  fear  for  thedr  future.  He 
cpuld  not  be  held  re^ipii^ible  for  their  subsequent  insol- 
yency.  The  evidence  indicates  no  such  uncreditable  po4* 
tion  of  the  parties  to  the  paper  when  the  accommodatioii 
was  granted,  on  the  contrary,  their  credit  at  thosQ  times, 
wa^  fajr,  as  has  been  proved  of  record,  ;j,pd  it  is  only  for  his 
fault,  and  not  for  his  error,  that  the  defendant  could  be  ren- 
dered obnoxious  to  complaint  or  Uabihty.  The  appellants 
themselves  are  of  this  opinion,  as  stat^  by  them  in  their 
&ctum,  as  follows: — 
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'^ît  Bfay  ai  once  be  distincây  stated,  thai6  ike  pîaintifii^ 
&aye  never  sought  to  iasten  upon  the  defendant  losses  in^ 
eurred  through  the  ordinary  vicissitudes  of  la'ade,  or  which 
may  have  restdted  from  a  mere  error  in  judgment  on  his- 
part.  What  they  endeavoured  to  inipress  upon  the  Court 
below  was,  that  the  defendant,  in  the  particular  instances 
èpecified  in  tbeir  declaration^  had  abused  their  confidence^ 
bad  embarked  ^eir  moneys  in  matters  in  which  he  had  a 
personal  interest^  and  in  so  doing  had  committed  acts  wholly 
firolubited  by  law  to  à  person  occu|)ying  tiie  portion  in 
which  lie  stood  in  relation  to  them.  '* 

It  is  dcrabtless  desirable  and  proper  that  einployers  should 
f>e  protected  against  fraudulent  and  wilfolly  faulty  màiida^ 
tones  and  coniidential  servants,  but  justice  cannot  ex  débita 
be  strained  to  suit  the  views  and  purposes  of  employers 
only  ;  the  logic  of  facts  and  figures  sometimes  rims  counter 
to  what  self-interest  may  deem  to  be  justice^  and  which 
may  be  exelnpMed  in  {His  cause  as  follows:  Mr.  Bradshaw 
was  removed  irom  office  about  the  end  of  November,  1868^ 
and  Wilson's  account  was  balanced  ai  the  bank  on  ihe  28th 
December  of  that  year,  then  riiewing  him  iii  default  to  the 
l&nk  of  $177247.  If  Mr.  Wilson's  position  and  credit  had 
been  as  alleged  by  the  plaintLBb,  so  bad  during  the  defen^ 
danf  s  tenttre  of  office,  and  during  the  time  of  that  accomoda' 
ibn'  extended  to  Wilson,  hoW  did  it  happen  that,  in  spite 
of  Wilson^s  want  of  credit  and  of  liis  oVer^awn  account^ 
the  plaintifi^s  should  haVe  allowed  that  account  to  remain 
over-drawn  with  all  his  dishonoured  paper  in  it  to  the  know 
ledge  of  the  plaintifis,  and  that  he  should  have  been  allowed 
to  renew  his  account  with  ihe  ji^aintiffs  ?  Mr^  Douglas,  one 
of  the  Bank  officers,  in  answer  to  a  pertinent  question, 
^lies:  *^YeS,  it  is  true  ihat  the  said  exhibit  now  sheWn 
to  me  is  a  true  statement  of  promissory  notes  amounting 
to  fourteen  thousand  two  hundred  and  ninety  one  dol- 
Ian  and  fourteen  cents,  distounted  by  the  Branch  of 
file  plaintiffis  at  Quebec,  in  &vor  of  the  said  Jolm  Wilson, 
l)etween  the  twenty-sixth  March,  eighteen  htmdted  and 
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Sfty-niûe,  and  he  received  the  above  amount  of  moiïiefi 
from  the  said  Branch  during  that  period."  At  this  period 
•  Wilson  was  much  nearer  his  actual  insolvency  than  during 
the  time  when  his  credit  was  fair  and  the  defendant  accom^ 
modated  him  :  how  did  this  renewal  of  confidence  arise? 
was  there  an  understanding  between  them  that  the  defen^ 
dant  should  be  made  to  suffer,  not  really  in  the  interest  of 
the  Bank,  but  in  that  of  Wilson  ?  If  Wilson's  credit  was  so 
acknowledged,  why  did  not  the  Bank  at  once  take  legal 
measures  for  the  ^recovery  of  the  dishonoured  paper  ?— or 
was  it  that  the  defendant  should  be  compelled  by  tile  pres^ 
45ure  of  Wilson's  testimony  to  reUeve  his  dishonoured  Uabi- 
lities  ?  The  adoption  by  the  Bank  of  Wilson's  new  account 
has  much  the  api>earance  of  his  virtual  or  understood  dis- 
charge of  hi?  old  account  :  under  such  circumstances  it  Would 
be  manifest  injustice  to  permit  the  plaintifil^  to  select  from  a 
variety  of  dishonoured  bill  transactions  with  a  customer, 
any  particular  ones  to  be  designated  specially  as  tnalfea^ 
sances  by  their  officer,  after  their  dismissal  of  him  on  that 
Very  account,  and  that  immediately  afterwards  they  should 
adopt  the  defaulting  creditor  for^  renewal  of  bank  iaVourS 
«nd  conmierciiall  £EtciUtie& 

On  both  heads  of  this  particular,  it  caniïot  stand":  if  the 
defendant  have  not  been  proved  to  have  made  those  ad- 
vances for  his  own  profit,  the  first  head  fiedls  ;  if  again  it  is 
not  proved  that  Wilson's  credit  was  so  bad  as  not  to  justify 
the  Cashier  in  giving  him  the  accommodation  originally 
upon  this  paper,  the  second  proposition  fails  also,  and  both 
being  in  fact  unfounded,  this  second  particular  cannot  be 
supported. 

The  third  and  fourth  pariioulars  are  equally  untenable^ 
the  former,  the  advance  to  the  Telegraph  Company,  and 
the  latter,  the  advances  to  Mackay. 

Both  appear  to  have  been  regular  business  transactions 
and  accommodations:  the  former,  moreover,  as  shewn  in 
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evidence»  has  been  aâsomed  by  the  parent  bank  at  TorontOi 
and  cannot  therefore  be  demanded  of  the  defendant  ;  the 
latter,  Macka/s  accommodations  were  settled  for  by  the 
bank  itself,  long  after  the  defendant's  removal  from  o£Glce, 
by  the  acceptance  by  the  bank  of  Macka/s  compromisei 
and  cannot  thereibre  be  turned  back  upon  tlie  defendant 

Except  therefore  as  to  the  first  particular,  the  judgment 
below  I  consider  should  be  confirmed. 

Mebedith,  Justice, — In  this  imi>ortant  case,  which  has 
been  conducted  witti  great  care  and  ability,  as  well  in  the 
Court  below  as  in  this  Court,  the  evidence  both  parol  and 
documentary  is  very  voluminous^  covering  a  great  niunber 
of  important  points.  Under  these  circumstances,  bearing  in 
mind  the  great  interest  which  the  parties  feel  in  the  present 
proceedings,  it  may  be  necessary  for  me  to  extend  the 
observations  I  am  about  to  make  to  a  somewhat  greater 
length  than  is  usual,  but  I  shall  endeavour  to  be  as  brief 
as  possible,  conedstently  with  a  clear  statement  of  my  views. 
The  controversy  between  the  parties  is  nowconfinedto  the 
following  amounts-: 

Ist  The  sum  of  $2276.72  due  by  the  Quebec 
and  Lake  Superior  Mining  Company $2276.72 

2nd.  The  sum  of  $1506.38  due  by  tbe  Canada 
Grand  Trunk  Telegraph  Association. $1506.38 

3rd.  The  sum  of  $25,574.47  (as  stated  in  the 
Judgment,  but  which  I  make  $25,624.07)  which 
the  appellants  contend  was  advanced  to  John 
Wilson  by  the  late  Mr.  Bradshaw,  in  consequence 
and  in  furtherance  of  his  interest  with  the  said 
John  Wilson  in  the  steamer  Princess  Royal $26,574*47 

4th.  And  lastly.— The  sum  of  $1615  due  by 
William  Mackay. $1615,00 
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^6  èacK  of  the  above  claîme  î  shall  now  advert  in  the 
order  iii  which  they  hâve  just  been  mentioned. 

And,  ist,  a6  regardé  the  amount  due  by  the  Quebec  aiid 
Lake  Superior  Mining  Company,  $2276.72. 

It  appears  that  Mr.  Bradshaw  held  a  great  number  of 
shares  (the  ituÈLbet  béin^  I  believe  10,273)  in  thàtconîpany, 
the  operations  of  which  were  not  attended  with  success* 
Mr.  Forsyth,  who  was  vice-president,  says  that  in  Septem- 
béf ,  1855.  "  It  was  then  considered  that  the  company  was 
"  almost  dead,  because  the  prospects  did  not  look  well,  as 
"  tëspfects  the  getting  out  of  copper,  the  expehses  being 
'*  very  gteât  cthd  thé  supplies  smalU  ;  he  adds  :  We  then 
"  tried  to  see  if  we  could  not  find  copper  and  go  on  with 
^*  the  lAisméSS."  AccoTdirigly,  there  Wââ  a  meetiuig  of  the 
Board  of  the  Mining  Coinpany,  stt  which  thé  late  dèfeiidànt 
(hè  being  sdso  à  difeètot)  wafi  présent,  it  WâS  decided  to  miakô 
feaïsiipbri  thé  Stockholders  to  the  amount  of  £1600  or  £11(30; 
arid  upon  the  strength  of  tile  iiistaMents  which  were  to  be 
caÛéd  in;  the  defendant  agreed  that  the  Mining  Company 
should  have  a  certain  credit  from  the  bank  of  -N^hich  he  waâ 
Manager.  In  pursuance  of  the  credit  thus  given,  a  draft 
drawn  by  Jànieô  Wiïsoii,  the  Sui)érinténdàiit  of  the  Mining 
Conipany,  Wds  discotirited  at  the  Haihiltôïi  fifaiith  of  the 
Bank.  This  draft  became  due  at  Quebec  and  was  protested 
for  non-paymeni  on  the  24th  September,  1856,  and  still  re- 
mains unpaid,  forming  with  costs  of  protest  and  interest  thé 
greater  part  of  the  claim  for  $2276.72,  now  i>articulary  under 
consideration.  About  three  months  after  the  protest  of  this 
draft,  Mr.  Bradshaw  placed  iiie  amount  due  upon  it  to  the 
debit  side  of  the  account  of  the  Mining  Company  with  tilxe 
Bank,  without  however  taking  any  proceedings  then,  or  at 
any  time  afterwards,  for  the  recovery  of  the  amount  so  dua 

It  is  to  be  borne  in  mind  that  the  draft  in  question  waa 
drawn  in  ^un^âiicé  of  à  èf  edUi  given,  upoii  the  étren^  of 
calls  to  bé  ïnâdé  by  thé  Mining  Com:paày.    These  callB 
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were  made  «ad  dtdy  met  by  all  the  «tock^xoldeis,  excepting 
the  defendant  himself  and  one  other,  the  amount  of  the 
I  calls  which  &e  defendant  Med  to  pay  being  JC608.    No 

I  proceedings  appear  to  have  been  taken  by  the  Mining 

Company  against  âne  defendant»  which  is  not  surprising, 
as  &e  oonq;>any  owed  ^m^  in  his  official  capacity,  about 
as  much  as  he  personally  owed  thenk  The  result  was 
that  the  defendant  obtained  indulgence  for  a  long  period 
of  time,  for  a  debt  due  by  him  to  the  Mioing  Company, 
by  giving  ^^^  company  indulgence  for  a  debt  of  about  the 
same  amount  due  to  the  bank.  It  cannot  I  think  be  pre- 
sumed that  the  defendant  would  haye  afforded  such  &ciU- 
ties  to  the  Minij^  Company  if  he  had  not  been  himself  a 
member  of  that  company  and  indebted  to  it.  But  be  this 
as  it  may  the  transaction  was  radically  wrong*  The  defen- 
dant as  Bank  Manager  oould  not  lawfully  lend  the  money 
of  the  Bank  to  a  company  in  which  he,  as  a  stockholder, 
was  largely  intereri;ed.  By  doing  so  he  created  an  interest 
in  himself  in  conflict  with  his  duty,  whereas  &e  rule  of 
law  is  :  ^*  That  an  agent,  during  his  agency,  must  not  put 
^'  himself  in  a  position  adverse  to  that  of  his  princq[>al,  the 
**  reason  being  that  even  if  the  honesty  of  the  agent  is  un^ 
"  questioned,  and  if  his  impartiality  between  his  own  inters 
«<  est  and  his  prindpalmight  be  relied  on,  yet  the  principal 
^  has  in  &ct  bargajned  for  the  exercise  of  all  the  «IH^^ 
^  ability  and  industry  of  the  agent,  and  he  is  entitled  to 
^  demand  the  exertion  qîJlLL  this  in  his  own  &vour."  (1) 
In  the  present  case  the  duty  of  the  defendant  required  him 
to  coerce  the  Mining  Company,  his  personal  interest  sug- 
gested that  he  should  remain  inactive,  and  whatever  may 
have  been  his  motives,  nothing  was  done. 

It  has  however  been  contended  âiat  the  amount  of  this 
ac6ouift  was  brought  every  fortnight  befbre  the  directors, 
tiiat  ther^  knew  of  it  and  thereby  it  is  said  sanctioned  it 
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it  is  donbdefis  true  that  the  defendant  included  &is  re- 
count in  the  statement  of  oyer  drawn  accounts  sent  from 
time  to  time  to  the  head  office  at  Toronto.  But  the  direc- 
tors did  not  know  that  the  defendant  wa&a  member  of  the 
Mining  Company,  and  as  such  owed  that  company  a  little 
more  than  the  Mining  Company  owed  the  Bank.  Had 
these  material  facts  been  known  to  the  Bank  directors  it 
must  be  persumed  that  they  would  have  called  upon  the 
defendant  to  pay  at  least  so  much  of  his  debt  due  to  the 
company  as  would  have  discharged  the  liabiHty  of  the 
company  to  the  Bank.  And  the  Bank  directors  cannot  by 
their  silence  be  presumed  to  haye  ratified  a  transaction,  of 
the  true  nature  of  which  they  were  ignorant.  "If,"  to  make 
use  of  the  words  of  Sir  Page  Wood,  (1)  "the  whole  transac- 
tion with  all  its  attendant  circumst&nces  had  been  placed 
before  the  directors,  then  their  long  acquiescence,  with- 
out objection,  mightr  amoxmt  to  a  conclusiye  presump- 
tion of  a  ratification  of  the  act  of  which  they  now  com- 
plain." {2y 

The  pretension  that  the  bank  must  be  presumed  to  have 
known  that  the  defendant  was  a  member  of  the  Mimng 
Company,  because  the  vice-president  of  the  bank  was  also 
a  member  of  that  company,  is  un&unded.  It  cannot  be 
presumed  that  a  i)erson  holding  stock  in  a  corporation, 
knows  by  whom  all  the  remainder  of  flie  stock  is  held;  or 
even  that  he  knows  who  are  the  persons  composmg  the 
board  of  directors.  Moreover,  even  if  it  were  certain  that 
the  fact  of  the  defendant  being  a  stockholder  was  known 
to  the  vice-president  of  the  bank,  the  authorities  establish 
that  it  could  not  therefore  be  presumed  that  that  fact  waa 
known  to  the  board,  of  which  the  vice-president  was  a 
member.  The  observation  of  Chief  Justice  Nelson,  in  the 
case  of  the  bank  of  the  United  States  vs.  Davis-:  (3).  "  That 


(1)  1  Jnhgt,  131,  N.  8. 

of)  Vid^-also  story  on  Agen«7,  Ko;  S56; 

(9  HUt,N«Y.,Jtep.4«U 
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**  notice  to  a  director  or  knowledge  derived  by  him  while 
^  not  engaged  officially  in  the  business  of  the  bank,  cannot 
"  operate  to  ihe  prejudice  of  the  latter,"  seems  to  me  a  cor- 
rect statement  of  the  law  on  the  snbject,.  and  yery  appU^ 
cable  to  the  case  before  ns. 

I  do  not  fail  to  bear  in  mind  that  the  Mining  Com? 
pany  to  which  the  advances  were  made  was  an  incor^ 
porated  company  i  and  therefore,  that  in  some  respects 
the  defendant  was  not  as  deeply  interested  in  the  affairs  of 
the  company  as  if  it  had  been  an  unincorporated  company. 
We  know^  however,  that  the  defendant  was  one  of  the 
largest  shareholders.  Above  10,000  shares,  each  of  the 
nominal  value  of  40s.,  stood  in  his  name  in  the  books  of  the 
Mining  Company  ;  and  under  these  circumstances,  I  can 
see  no  reason  for  thinking  that  the  fact  of  the  Mining  Com- 
,  pany  being  incoiporated  ought  to  affect  our  decision. 

It  has  also  been  said  that  the  company  is  solvent,  and 
therefore  that  the  bank  ought  to  look  to  them,. and  not  to 
the  defendant  personally.  It  is  true  that  the  stock,  or  the 
greater  part  of  it,  appears  to  have  been  held  by  men  who,, 
at  the  time  of  which  we  speak,  were  in  good  credit;  but 
we  know  the  vicissitudes  of  trade,  and  we  also  know  that 
although  calls  are  cheerfully  met,  when  profits  are  in 
view,  yet  that  they  are  not  responded  to  in  the  same  way 
when  the  object  is  to  wind  up  the  affairs  of  an  expiring 
concern  '^  and,  under  any  circumstance,  no  prudent  banker 
or  merchant  would  make  advances  to  a  Joint  Stock  Com- 
pany with  the  prospect  of  looking  to  the  stockholders  indi^ 
yidually  for  the  payment  of  such  advances. 

Upon  the  whole  I  think  that  ihe  defendant  could  not 
legally  lend  the  money  of  the  bank  of  which  he  was  the 
manager,  to  a  mining  company  in  which  he  was  deeply 
interested,  as  already  mentioned  ;  and  I  ftirther  think  that 
the  board  of  bank  directors  cannot  be  held  to  have  known 
the  circumstances  under  which  the  moneys  of  the  bank 
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were  so  «dyaxLced  by  the  defamdioit  to  the  Miniiig  C!om« 
paay,  and  I,  therefore,  am  c^  opixoou  thai  there  haa  beea 
no  acquieseenee  by  the  bank  in  the  ooixduct  of  the  defen-^ 
daat,  aad  that  the  bank  haa  a  hght  to  repudiate  the  trans- 
action, and  to  call  npon  the  défendant  to  return  to  them 
that  portion  of  their  fonds  of  which  he  dispossessed  himself 
without  lawM  authority.  But,  at  t&e  sdiue  time  thsLt  I  say 
I  think  tihe  defendant  acted  illegally  in  this  matter,  I  désire 
also  to  say  that  I  see  no  reason  for  supposing  that  tho 
defendant,  in  giving  the  credit  in  question  to  the  Mining 
Company,  was  influenced  by  any  improper  motive.  There 
Wflis  no  secresy  ot  desire  of  concealment  on  his  part,  and 
axe  judgment  of  the  Coutt,  on  this  point,  although  against 
tiie  defendant^  will  go  upon  a  principle  that  does  not  affect 
his  reptitatioii.  But  I  must  add,  that  even  this  transaction, 
àîtthough  I  believe  entered  into  by  the  defendant  in  good 
&ith,  in  its  sequel,  illustrates  the  wisdom  of  the  rule  of 
law,  which  the  defendant  violated  by  acquiring  an  interest 
opposed  to  his  duty;  for  it  seems  to  me,  Ï  repeat,  very  im- 
probable that  the  defendant,  as  Bank  Managerj  would 
have  been  so  indulgent  to  tiie  Mining  Company  if  he,  per- 
sonally as  a  stockholder,  had  not  required  like  indulgence 
from  tiiem.  1  now  pass  to  the  consideration  of  the  claim 
of  the  bank  for  the  sum  due  by  the  Canada  Grand  Trunk 
Telegraph  Association,  $1506.83. 

The  evidence  does  not  establish  what  was  the  amount 
of  the  capital  of  the  Gf^rand  Trunk  TelegrajA  Company,  bttt 
Ht.  John  Anderson,  who  was  the  acting  Director  of  the 
Company,  at  Quebec,  says  tile  capital  of  the  Company  was 
rated,  he  thinks,  at  £25  per  mile,  and  that  the  line  extended 
irom^ebec  to  Toronto,  Niagara  andDetroit.  The  defendant 
became  a  stockholder  in  this  Company  to  the  extent  of 
JBIOO,  otL  account  of  which  he  paid  £25,  and  whilst  he  was 
:â  stockholder,  viz.,  on  the  8th  July,  1654,  he  allowed  the 
tliompany  to  overdraw  their  accoimt  at  the  bank  to  thé 
extent  of  soine'Siingmore  than  ^00.  Subsequent  payments 
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weire  however  made  on  acoonnt  of  tbe  Tdegrapk  CkMupaany, 
BO  as  to  leare  a  balance  at  their  debit  of  I1S0&88. 

On  the  part  of  the  defendant  it  is  aaid  that  the  objeot 
which  he  had  in  view  ifii  becoming  connected  with  the 
Telegraph  Company  wa6  to  secure  for  hia  employers,  the 
bank,  an  acco\mt  which  promised  to  be  valoable;  that  it 
cannot  be  supposed  that  tiie  interest  which  he  had  in  shares, 
amounting  in  the  whole  to  iSlOO  only,  could  have  induced 
him  to  make  the  advance  of  whieh  the  bank  cmnplaina. 
Moreover  the  respondents  all^e  that  the  transaction  was  a 
perfectly  legitimate  tme,in  the  ordinary  course  of  busineaa*; 
and  that  the  bank  is  not  exposed  to  loss  as  the  company 
is  solvent  The  bank,  on  the  other  hand,  contends  that 
this  part  otûie  claim  stands  upon  |>reéisely  the  same  footing 
as  the  loan  to  the  Mining  Company  ;  and  that  the  defen- 
dant was  wrong  not  only  in  making  the  advances,  but  also 
that  it  does  not  appear  liiat  he  ever  pressed  the  claim 
against  the  Telegraph  Company  ;  and  reference  is  particu- 
krly  made  to  the  Cashier's  letter  of  the  2STd  October,  1854t 
and  the  answer  to  it,  as  shewing  want  of  diligence  on  tbè 
part  of  the  defendant;  and  also,  to  the  answer  of  the  defen- 
fimt  to  the  Cashier's  letter  of  the  22nd  April,  as  shewing 
&at  the  defendant  withheld  from  the  Cashier  information 
whidi  he  ought  to  have  communicated. 

In  the  letter  of  tiie  28rd  October,  1864,  the  defends^ 
was  directed  by  the  Cashier  to  return  "  all  the  overdraum 
*•  jjopcf  in  his  hands  payable  by  the  Grand  Trunk  Telegraph 
^  Company,  or  bearing  the  names  of  P.  Low,  Josiah  SnoW, 
^  arrangements  hating  been  made  to  retsre  it  here." 

Under  this  letter  the  defendant  ougkt^  it  is  said,  to  hav« 
forwarded  the  note  for  <££00  in  &TOr  of  R  Low,  to  the 
head  offioa  It  is  however  to  be  recollected  that  die  dé- 
fendant in  the  pre?ioQs  month  ^  July^  had  charged  that 
note  to  the  dd>it  of  the  TelegnQ>h  Company,  thereby,  it 
may  be  contended,  depriving  it  of  its  character  as  a  note. 
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And  moreoyer  it  seems  to  me,  judging  from  the  names  of 
the  stoc^olders  and  fixun  Hie  calls  made,  that  when  the 
defendant  received  the  letter  of  the  23rd  October,  1864,  he 
xoay  reasonably  haye  hoped  that  the  instabnent  then  payable 
to  tiie  Telegraph  C5ompany,  would  have  been  collected  so 
as  to  remove  aU  difficulty  about  the  balance  due  upon  their 
account.  The  Oashier's  letter  of  the  22nd  April,  1858, 
required  the  defendant  to  state  the  nature  of  the  account 
in  question  and  several  others,  and  when  and  how  he 
expected  £hem  to  be  covered.  The  defendant  answered  ss 
follows  :  "  Cecil  Mortimer — 11506.88,  is  an  over  draft  of 
*'  the  Grand  Trunk  Telegraph,  now  extinct,  and  cannot 
be  considered ^f  any  value;"  whereas  he  certainly  ought 
in  candour  to  have  stated  that  he  himself  was  a  stockholder, 
and  that  £*!&  then  remained  .to  be  paid  upon  his  stock. 

The  statement  however  that  it  does  not  appear  that  the 
defendant  ever  .pressed, the  claims  against  the  Company,  is 
not  well  founded,  for  I  find  that  the  defendant,  in  his  letter 
dated  4th  December,  1854,  to  the  chairman  of  the  Telegraph 
Company,  requests  him  to  have  the  balance  in  question 
"  made  good  as  early  as  convenient."  And  in  his  letter 
dated  the  4th  January,  1855,  addressed  to  the  secretary,  the 
defendant  begged  to  "  have  the  amount  "  paid  up  without 
further  "  delay."  And  in  another  letter,  dated  20th  Feb- 
ruary,  1855,  tiie  defendant  renewed  his  application  for 
payment. 

In  the  following  year  the  Cashier,  having  thus  made 
repeated  applications  for  payment  to  the  Telegraph  Com- 
pany, wrote  to  the  head  office  of  the  bank  at  Toronto,  say- 
ing, "  I  have  a  claim  against  the  Canada  Q-rand  Trunk 
"  Telegraph  Cômi>any  and  wiU  be  obliged  if  you  will 
"  inform  me  to  whom  I  am  to  apply  in  reference  to  it."  To 
which  the  Cashier  answered  :  "  I  will  apply  to  the  party 
"  who  had  the  management  of  the  Ghrand  Tronk  Telegraph 
"  and  let  you  know  the  result  ;"  and  from  this  time  it  does 
not  appear  anything  fiirther  was  done  until  the  Cashier 
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wrote  Ilk  letter  of  ike  '22iid  kprû^  1868.  Itfieemsprobable, 
from  the  instalments  fltill  i)ayable  to  ike  Telegraph  Oom- 
pany,  that  with  dae  diligence  the  amoimt  in  question 
might  have  been  reooyered.  But  I  do  not  think  that  for 
adB  merely  of  omission,  the  defendant  ought  to  be  held  to 
a  strict  account,  (even  if  the  form  of  action  admitted  of  it) 
because  it  is  certain  that  the  staff  of  officers  under  the 
ddiandant,  at  Quebec,  was  almost  always  much  too  weak, 
and  ihat  the  defendant,  whose  zeal  and  ability  it  is  impoe> 
sible  to  question,  was  frequency  overburdened  with  work, 
havmg  to  discharge  not  only  *his  xywn  duty  but  .tiiat  of 
enrbordinate  officers. 

iLB  to  the  argument  based  upon  flie  smallness  of  the  in- 
terest which  the  defendant  had  in  the  Telegraph  the  plain- 
tifEs  contend  that  '*  the  amount  of  the  defendant's  interest 
**  has  nothing  to  do  with  the  question;  some  men,  (they 
"  say,)  thiid:  asmucb  of  XlOO  as  oOieis  do  of  ^100,000,  and 
''  Ibere  is  no  means  of  drawing  .the  line.  The  law  does 
^  not  attempt  it  ;  the  law  has  no  measure  by  which  to 
^  gnage  the  influence  which  a  man's  interest  ezerdses,  or 
*"  is  calculated  to  exercise,  over  his  acts.  Detecting  the  fatal 
''  ^pot,  the  law  condemns  without  farther  enquiry." 

It  is  doubtless  true  âiat  when,  by  law,  a  witness  could 
be  objected  to  on  the  ground  of  interest,  the  amoimt  of  the 
disqualifying  interest  was  unimportant;  (1)  but  I  am  not 
aware  that  this  role  as  to  interest  was  ever  applied  in  the 
same  rigorous  way  to  a  case  such  as  the  present  between 
prindpal  and  agent 

Bven  as  regards  witnesses  the  wisdom  of  the  rule 
was  doubted.  ^2)  And  the  rule  whilst  in  force  was  de- 
fended rather  because  it  was  simple  and  of  easy  application 
4han  because  it  was  just.  Moreover,  the  reason  seonetimes 
giv^iforit,  that  it  could  not  produce  muchpracticalinconyo- 

(1)  18Uckio,U8. 
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menoe,  (l^beoause,  in  general,  an  interested  ^wiinMi  might 
be  rendered  competent  by  a  release,  ooreiM  not,  it  is  obvioiia 
be  urged  in  cases  between  princ^ial  and  agent,,  were  tfeba 
rale  extended  to  that  class  of  oases. 

To  me  it  seems  ÛuA  an  agent  cannot  be  said  to  pat  hia 
personal  interest  in  confflid;  with  his  daty,  nnless  aie  sop- 
posed  personal  interest  be  c^such  a  nature  as  to  jnatify  tha 
«iipi)Q6iition  that  iiconld  bias  &e  conduct  of  the  agent  in 
tibue  disdiarge  of  his  duty  towards  his  pjindpal.  In  the 
present  case^  however  pBosperons  tibe  Telegraph  Gompaay 
might  have  been,  the  defendant  conld  not  even  hope  ta 
make  upon  his  investn^ent  of  ^100  more  than  a  very  few 
dollars  per  anntim  in  addition  to  simple  interest  ;  whereas 
the  taking  of  the  stock  tended  to  secure  for  Ihe  bank  am 
advantageous  account.  If  the  defendant  had  consulted 
merely  his  own  ease  and  convenience^  he  could  i^ot  have 
avoided  the  poncliiision  that  any  trifling  gain  which  might 
result  to  hini  from  the  connection  vf  ith  the  Telegraph  Com- 
pany, could  hardly  be  an  equivalent  for  the  increased  labor 
and  responsibility  to  which  that  account^  and  the  discharge 
of  his  duty  as  a  director  of  the  Telegraph  Company,  were 
likely  to  sulyect  him.  We  know  also  that  the  bank  put 
but  a  very  small  amount  of  capital  at  the  conuoand  of  the 
defendant,  which  made  it  necessaxy  for  him  to  display  even 
more  than  ordinary  zeal  in  endeavouring  to  secure  aoco^i^ts  ; 
a^  when  we  consider  in  whai^mwBer  and  to  what  éditent 
the  interests  of  the  d^f^ndant  personally,  and  those  of  tb# 
bank,  were  likely  to  be  affected  by  the  taking  of  the  stock 
and  the  ox)emng  of  the  account  now  under  consideration,  it 
does  se^Di  to  me  that  it  may  reasonably  be  presumed  that 
the  defendant  in  taking  the  stock  in  question  was  in-- 
flneiced  not  by  his  own  interest,  whidi  could  not  thereby 
be  affected  to  any  extent  deserving  of  censideratâoB,  boi 
by  the  intereate  of  the  bank  which  were  ther^y  promoted^ 


m  1  Philips,  46,_H«  partioula^y  th«  obienmtioM  of  Chlaf-JoBUo^  ^nt^  im 
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The  i^pfpelkBtebaTd  eitedaathositiM  tMidisg  to  shew  thai 
if  ana^eatfiBtassmtoeogagemeiitB  whioh  give  hîm  i^  pas 
aonal  interest  opposed  to  those  of  his  principal,  he  cannot» 
as  between  himself  and  his  principal,  enter  into  contracts 
binding  upon  the  latter.  And  that,  in  such  case,  no  inquiry 
is  allowed  as  to  the  fairness  or  unfairness  oi  the  contract. 

To  these  rules,  I  am  most  anxious  to  adhere,  because  I 
believe  them  to  be  founded  upon  reason  and  a  just  estimate 
of  the  frailty  of  our  nature,  which  should  make  us  all 
anxiQupIy  avoid  any  a^ttempt  to  serve  two  masters. 

But  the  question  still  remains.  Can  the  defendant,  when 
he  made  the  advance  in  question,  be  considered  in  reality 
to  have  had  an  interest  in  conflict  with  that  of  bis  em- 
I^oy ers  ?  and  xmder  all  the  circumstances  of  the  case  it  does 
seem  to  me  that  the  ^estim  stay  be  answered  in  the 
negative,  and  that  we  should  press  the  rule  upon  which 
the  apx>ellants  rely  beyond  the  reason  upon  which  it  is 
founded,  were  we  to  apply  it  to  the  portion  of  Hie  demand 
of  the  appellants  at  present  under  consideration;  for  the 
more  I  reflect  upon  the  subject,  the  more  I  feel  coaivinced 
fliat  the  securing  of  the  account  of  the  Telegraph  Company 
for  the  bank  was  really  the  motive  which  caused  the  de- 
fencUnt  to  connect  himself  with  that  comx>any. 

I  shall  next  pioeeed  to  oonsider  that  part  of  the  ease 
^Aàài  relates  to  the  advances  made  by  the  defendant  to 
Ifr.  John  Wilson,  whioh,aeoovdmg  to  the  aUegotâons  of  tlie 
plaintiffi^  are  as  follows  :-r- 

1.  The  sum  of  |5O0S»i5O,  as  tbe  amount,  with  costs  of 
protest,  oi  John  Wilson's  draft  on  W.  Lmdsay  for  «£1260» 
dated  30th  August,  1854,  at  fifteen  days  ; 

2.  $5002.60,  the  amount,  with  costs  of  protest»  of  another 
iffA  ç£  the  sao&e  swount  and  date,  and  same  parties,  at 
iJurtydays; 

8.  #5002.00^  the  amount,  with  coste  àf  protest,  of  McDo- 
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iiald  k  Ix^aa's  promissory  note  fer  JC1260,  dated  2Srd 
July,  1866,  at  one  monili  (less  1828.88  received  on  ao- 
count); 

4.  $4002.00,  the  amount,  with  costs  of  protest,  of  McDo- 
nald &  Logan's  note  for  £1000,  dated  1st  August^  1866,  at 
thirty  days  ; 

6.  $1000.00,  the  amount  of  McDonald  &  Logan's  check 
for  £260,  dated  9th  June,  1856  ; 

6.  $802.60,  the  amoimt,  with  costs  of  protest,  of  B.  H. 
Bussell's  note,  dated  19th.  September,  1866  ; 

7  $1802.60,  amount  of  Chalmers'  draft,  with  costs,  dated 
4th  May,  1865; 

8.  $1787.77,  amount,  with  costs,  of  D.  McŒe's  note,  dated 
4thOctober,  1857;  and 

9.  $1772.00,  amount  lof  oyerdxawn  account  of  John 
Wilson. 

The  contention  of  the  appellants  as  shortly  stated  in 
their  factum  is  that  the  defendant,  with  intent  to  pro- 
mote his  own  private  benefit,  connected  himself  with 
John  Wilson,  Steamboat  Owner,  and  advanced  and  ex- 
pended for  the  purposes  of  the  said  connection,  and  suf- 
fered the  said  John  Wilson  to  draw  from  the  funds  in  his 
^the  defendant's)  charge  as  Manager,  large  sums  of  money, 
exceeding  in  all  $26,000  currency. 

The  most  important  evidence  as  to  this  part  of  the  case 
is  that  of  John  Wilson,  to  whom  the  advances  were  made. 
This  witness  has  said  : 

**  In  eighteen  hundred  and  fifty-three  the  Government 
applied  to  me  to  know  upon  what  terms  I  would  establish  à 
line  of  steamers  below  Quebec  for  the  purx>ose  of  towi^e» 
4ttid  having  the  expectation  of  getting  the  contract,  which 
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was  to  commence  in  eighteen  himdred  and  fifty-four,  Mr. 
Bradshaw,  being  cognizant  of  the  whole  tranBaction,  men- 
tioned a  steamer  that  was  at  Toronto  that  would  snit  the 
purpose.  His  information  was  furnished  by  Mr.  Cochrane, 
Agent  of  the  Provincial  Insurance  Company,  and  being 
myself  in  Toronto  in  eighteen  hundred  and  fifty-three,  I 
examined  the  boat  and  purchased  her,  she  being  then  i>ar- 
tially  burnt    I  had  no  arrangement  with  Mr.  Bradshaw 
about  that  boat  previous  to  my  going  to  Toronto.    I  had 
her  brought  from  Toronto  to  Quebec  in  the  fall  of  the  same 
year.     The  price  was  only  thirteen   hundred  pounds. 
During  the  same  fall  Mr.  Bradshaw,  who  seemed  to  be  in 
all  the  secrets  of  the  Government,  told  me  he  did  not  think 
I  had  any  chance  of  getting  the  contract,  as  Mr.  Baby 
would  probably  get  it  in  preference  to  anybody  else,  and 
that,  as  Mr.  Baby  had  no  boats,  he  would  likely  be  com- 
pelled to  buy  the  Advance  and  the  Admiral.    The  Admiral 
was  the  steamer  that  I  bought  in  Toronto  as  above  stated, 
and  in  fsct  there  were  no  other  boats  fit  for  the  purpose. 
He  proposed  that  if  I  would  give  him  one-half  interest  in 
the  Admiraly  which  had  then  to  be  rebuilt,  that  he  would 
give  me  what  facilities  I  required  to  do  so,  and  he  would 
use  his  influence  with  Mr.  Baby  to  purchase  the  boats.    I 
acceded  to  that,  seeing  that  I  had  no  chance  of  getting  the 
contract,  and  Mr.  Baby  purchased  both  boats. 

''In  1854  there  was  a  third  boat  wanted  by  Mr.  Baby;  at 
least,  Mr.  Bradshaw  told  me  so,  and  he  told  me  also  that  if 
I  would  buy  the  Princess  Royal  and  give  him  one-half 
interest  in  her  he  would  give  me  all  the  necessary  facilities. 
The  arrangement,  to  which  I  acceded,  was  a  verbal  one, 
and  in  pursuance  of  that  arrangement  I  made  the  purchase 
of  the  Princess  Royal,  I  bought  the  Princess  Ropal  from 
a  number  of  persons  who  were  joint-owners.  The  tran- 
saction was  closed  with  the  Hon.  John  Bose,  of  Montreal, 
who  was  managing  the  business. 

""Mr.  Bradshaw  was  cognizant  ofthepricethat  was  tobe 
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given  asid  pf  the  whole  affidr,  but  he  objected  to  put  auy* 
thing  in  writing  for  fear  that  the  paper  might  be  mislaid 
and  compromise  him  with  the  bank.  There  were  various 
papers  aent  down  from  parties  in  Toronto,  aod  I  am  sure 
I  do  not  know  where  these  papers  axe  now.  Mr.  Bradshaw 
was  acquainted  with  the  ynoe  which  was  to  be  given« 
which  was  five  thousi^d  five  hundred  pounds.  As  b&* 
tween  ÇQU8  and  Mr.  Brsfdshaw  I  was  to  make  the  pa3rment| 
he  famishing  me  with  facilities  to  do  so  ;  and  everything 
was  to  be  done  in  my  name,  so  tbfii  his  name  should  not 
appear.  This  aarrangement  was  mads  between  us  in  the 
bank,  in  his  own  office  there.  " 

The  witness,  after  describing  the  settlement  between 
himself  and  the  defendant,  respecting  ïiï&  Admiral,  con- 
tinues  as  follows  : — 

"  With  respect  to  the  Princess  we  never  had  any  settle- 
ment at  all.  The  Princess  Royal  did  not  sell  as  expected, 
and  running  her  she  was  sunk  by  a  collision  with  the 
AUiance,  in  the  month  of  August,  one  thousand  eight  hun- 
dred and  fifty-four.  She  was  raised  at  an  expense  of  one 
fhousand  four  hundred  pounds,  and  brought  down  to 
Vaughan's  yard,  in  Diamond  Harbor. 

"  On  my  first  interview  with  Mr.  Bradshaw  afterwards, 
he  began  to  get  alarmed  at  his  connection  with  this  boat, 
and  asked  me  if  I  would  give  him  a  discharge  from  all 
liabilities  in  connection  with  her,  which  I  agreed  to  do  on 
certain  conditions,  which  we  agreed  between  ourselves, 
and  those  conditions  were  that  he  wa^  to  give  me  a  certain 
amount  of  fisu^ilities  on  McDonald  &  Logan's  paper,  and  if 
the  loss  on  the  boat  turned  put  to  be  heavy,  he  was  to 
relieve  me  in  some  way  from  those  two  drafts  of  twelve 
hundred  and  fifty  pounds  eadi  on  William  lôndsayj'of 
Montreal,  which  had  been  drawn  to  facilitate  the  pa3rmea¥^ 
of  these  boats.  He  then,  at  his  desk,  wrote  out  a  receipt^ 
whioh  I  signed»  wd  I  asked  Um  fora  copy  c^it,  whidi  he 
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wrote  out  himBelf  and  handed  to  me.  That  copy  is  the 
Flaintifi&'  Exhibit,  No.  6,  filed  at  enquête  now  shewn  to 
me.  It  is  wholly  in  Mr.  Bradshaw's  handwriting." 

Our  judgment  as  to  tàe  port  of  the  demand  now  undef 
oonsideTation  must  dep^id,  in  a  great  measure,  upon  the 
answer  to  be  given  to  the  question  :  Can  we  place  reliance 
upon  the  evidence  thus  given  by  Wilson  ?  And,  after  giv- 
ing to  tiie  whole  of  the  proof  adduced  in  this  case  due 
consideration,  I  have  come  to  the  conclusion  that  we  can- 
not safely  test  our  judgment  upon  the  testimony  of  Wilson, 
excepting  so  far  as  it  is  corroborated  by  other  evidence,  and 
that  althou^  it  is  so  corroborated  as  to  some  important 
portions  of  his  statement,  yet  that  it  remains  without  cor- 
roboration, or  at  any  rate  without  sufficient  corroboration 
in  some  very  important  particulars.  The  grounds  upon 
which  I  hare  formed  tins  estimate  of  Wilson's  evidence 
are  :  1st  That  he  is  de^ly  interested  in  the  matters  in 
questk»!  in  this  cause.  2nd.  He  was  an  aeeomplice  in  the 
alleged  wrongful  acts  now  complained  o^  and  was  indeed 
the  party  who  chiefly  profited  by  those  acts.  Srd.  It  it 
proved  that  he  transferred  to  his  sons  his  steamboats,  in 
order  to  place  them  beyond  the  reach  of  his  creditors,  and  . 
then  resisted  the  payment  of  their  just  claims  by  the  means 
usually  resorted  to  by  jiersons  who  have  more  regard  for 
what  they  believe  to  be  their  own  interests  than  what 
they  know  to  be  the  rights  of  others.  4th.  I  have  care- 
folly  examined  the  deposition  given  by  Wilson  in  the  cause 
No.  301,  Lindsay  vs.  Wilson,  and  I  am  constrained  to  say 
I  cannot  regard  it  as  truthfiil  evidence.  Lastly.  In  giving 
his  evidence  in  this  cause,  he  attempted  to  conceal  the 
truth  with  respect  to  the  accommodation  which  he  received 
fiom  the  plaintiffii  since  the  defendant  ceased  to  be  mBr 
nager,  and  more  particularly  during  the  pendency  of  this 
action  aftd  while  he  was  under  examination  as  a  witness 
tn  the  bank;  and  I  may  add  tiiat  the  fkot  of  such  acoôtt» 
modation  having  been  given  on  a  very  krge  scale  to  Wit 
son  during  his  examination,  which  extended  over  a  period 
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of  several  months,  militates  against  his  evidence,  indepen* 
dently  of  the  attempt  at  concealment  on  his  part. 

The  learned  Counsel  for  the  appellants  admit  that  they 
rely  upon  the  testimony  of  Wilson,  "  not  as  affording,  in 
^  itself f  evidence  upon  whidi  to  base  a  judgment  against  the 
*'  respondents  ;  but  they  maintain  that,  in  the  particulars 
u  which  it  was  necessary  for  them  to  establish  in  sui^)ort  of 
^  their  claim,  that  testimony  has  bee»  fully  corroborated^ 

It  is  therefore  necessary  to  examine  the  corroborative 
evidence  upon  which  the  appellants  rely,  and  I  shall  com- 
mence by  referring  to  a  very  important  document,  namely, 
the  release  given  by  Wilson  to  the  defendant,  a  copy  of 
which,  in  the  hand-writing  of  the  defendant,  is  produced. 
It  is  as  follow*  : — 

•*  I  hereby  release  you  from  any  and  all  liability  with 
•*  regard  to  ownership  and  expenses  incurred  in  relation  to 
"  the  steamer  Princess  Rot/al,  now  on  Baldwin  and  Din- 
^*  ning^s  gridiron.  Diamond  Harbour,  Quebec,  and  in  which 
"  you  were  to  a  certain  extent  interested,  say  one  half— 
•*  the  boat  now  belonging  to  me  entirely  and  at  my  risk. 

"  J.  WILSON. 
"To  J.  F.  Bradshaw,  Esq.,  Quebec. 
"  Quebec,  Sept.  27, 1864.'' 

This  paper  (in  the  hand-writing  of  the  defendant)  taken 
in  connection  with  the  other  evidence,  establishes  beyond 
doubt  that  the  defendant  had,  at  one  time,  an  interest  in 
the  Princess  Royal;  and  in  my  opinion,  there. can  be  but. 
little  if  indeed  any  doubt  that  he  had  previously  been 
interested  with  Wilson  in  the  ownership  of  the  steamer 
Admiral, 

.  The.plaintiffis  have  therefore  established  the  first  propo* 
flition  advanced  by  them,  namely,  that  the  defendant  was, 
as  Gftated  by  Wilson^  'Interested  with  him  in  the  Princess 
Royal.'' 
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The  second  proposition  advanced  by  the  appellants  is^ 
'^that  in  consequence  and  in  fartherance  of  that  interest, 
contemplated  or  actual,  the  bank  fonds  in  the  charge  of 
the  defendant  were  advanced  to  Wilson."  And  they  con* 
tend  that  the  evidence  of  Wilson,  in  support  of  that  state* 
ment,  is  also  fiiUy  corroborated. 

In  support  of  this  view  our  attention  has  been  drawn 

particularly  to  the  mode  in  which  the  i>ayment  of  the  price 

of  the  Princess  Royal  was  made.  Mr.  William  H.  Jeffery,of 

the  firm  of  H.  J.  Noad  &  Co.,  a  witness  examined  for  the 

defendant,  and  upon  whose  testimony  full  reliance  may 

be  placed,  says  ;  ''  I  recollect  a  transaction  which  passed 

^through  the  honorable  John  Bose,  at  Montreal,  for  the 

"  purchase  of  the  Princess  Royal,    This  was,  I  think,  on  the 

"  fifteenih  of  May,  1864.    The  nature  of  our  own  transac- 

**  tion  was  that  we  endorsed  four  notes  of  eleven  hundred 

*  pounds  each,  signed  by  Wilson,  payable  at  three,  six,,  nine 

**  and  twelve  months  :  all  these  notes  are  dated  the  lotit 

"  May,  1864.    There  was  a  remittance  that  accompanied 

**  those  notes,  being  the  Upper  Canada  Bank's  drail^.  at- 

"*  three  days  sight  on  Joseph  Trenham,  the  agent  of  the 

"^  Bank  of  irpi>er  Canada,  at  Montreal.    This  remittance 

**  was  for  «£1100.- 1  can  find  no  trace  in  our  books  for  the 

''  payment  of  that  draft,  and  therefore  conclude  tliat  Mr. 

^Wilson  must  have  handed  it  to  us.     These  notes  and 

**  this  remittance  made  the  price  of  the  boat  Princess  Royal  ^ 

^  £5,500,  so  that  the  said  John  Wilson  only  got  four  notes 

"  endorsed  by  us  of  £1100  each  to  pay  for  the  Princess 

**  Royal^  and  I  am  positive  about  this/'    We  thus  see  that 

the  price  of  the  Princess  Royal  to  the  extent  of  ^4400,  was 

paid  by  Mr.  Wilson's  notes,  endorsed  by  Noad  &  Co.,  and 

that  the  remainder  of  the  price,  .£1100,  was  paid  by  a  draft 

at  three  days  sigKt  bearing  date  the  11th  May,  1864,"  signed 

by  the  defendant,  as  the  manager  of  the  Bank  of  Upper 

Canada  at  Quebec,  upon  the  Montreal  Branch  of  the  same 

bank;  and  it  appears  that  Wilson  paid  for  that  draft  by  a 

dbeck  on  the  Queliec  Bank  for  £1102.16.0.    Mr.  Dougla»' 
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says  there  is  noihisg  m  the  books  to  diow  that  the  check 
was  presentedat  the  Quebec  Bank,  but,  in  the  Upi>er  Canada 
Banik  Book,  called  the  Letter  Blotter,  the  last  item,  luider 
date  May ihe  15th,  18H  is  "J.  Wilson's  chk.  on  Q.  B.  JBllOS. 
16.0,"  that  being  evidently  the  check  ii^^qnesfeion.  And 
the  same  entry  is  repeated  from  day  to  day  until  the 
7th  day  of  Jnne  following,  on  which  day,  Wilson's  check 
on  the  Quebec  Bank  was  placed  to  the  debit  of  Mr« 
Wilson's  account,  in  the  Bank  of  Upper  Canada.  From  fee 
evidence  of  Mr.  Douglas  it  farther  appears  that  when  the 
defendant  accepted  the  check  of  Wilson  for  ^61102.15.0  his 
account  at  the  bank  of  Upper  Canada  was  largely  over- 
drawn. In  a  word  the  defendant  gave  the  money  of  the 
Bank  of  Upper  Canada  to  Wilson,  whose  account  was 
already  largely  overdrawn, 'and  received  for  the  money 
which  he  so  gave,  a  check  on  the  Quebec  Bank,  which 
check  he  held  for  22  days;  and  then  charged  it  in  tiie 
account  between  the  Bank  of  Upper  Canada  and  Wilson^ 
without  presenting  it  at  the  bank  where  it  was  payable. 

The  release  already  referred  to  establishes  beyond  doubt, 
as  I  have  already  observed,  that  the  defendant  was  inte- 
rested, with  Wilson,  in  the  ownership  of  the  Princess  JRopal  ; 
and  the  evidence  to  which  I  have  just  adverted,  establishes 
with  equal  certainty  that  the  first  instalment  of  the  pur- 
chase money  of  that  steamer  was  paid  from  funds  which 
the  defendant,  as  Bank  Manager  advanced  in  the  unusual 
and  irregular  n^nner  already  mentioned. 

It  has  been  said  that  the  fact  of  the  defendant  being  a 
Sank  Manager  could  not  deprive  him  of  the  right  of  ac*- 
quiring  an  interest  in  a  steamboat^  if  he  thought  fit  to  do 
so  ;  and  that  statement,  in  the  abstract,  is  true.  But  it  is 
also  true  that  the  defendant  could  not,  without  being  guUty 
of  a  grave  dereliction  of  duty,  become  associated  with  a 
customer  of  the  bank  in  an  enterprise  to  be  carried  on 
with  the  aid  of  the  bank  capital  entrusted  to  his  own  carov 
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The  stockholders  of  the  bank  had  a  right  to  count  upon  the 
nndivided  ability  and  zeal  of  their  manager  in  the  transac- 
tions between  the  bank  and  its  customers.  But  when  the 
defendant  acquired  a  joiiit  interest  in  the  Princess  Royal 
with  Wilsoi»,  one  of  the  bank  customers,  the  bank  could  no^ 
longer,  as  regards  the  transactions  with  Wilson  respecting 
that  steamer,  have  the  protection  to  which  it  was  entitled. 
It  is  quite  possible  that  when  the  defendant  advanced  the 
fonds  to  the  bank,  to  assist  in  paying  for  the  Princess  Royaly 
he  TCL^Y  have  thought  that  it  could  be  no  impropriety  in  ad- 
vancing for  Ihe  bank,  of  which  he  was  manager,  funds  which 
he  could  probably  have  procured,  withoutdifficulty,  from  any- 
other,  bank.  But  it  is  i^ot  the  less  true  that  the  defendant 
committed  a  very  great  mistake  in  advancing,  as  in  my  opi- 
nion it  is  proved  he  did,  the  funds  of  the  bank  towards 
carrying  on  an  enterprise  in  which  he  was  himself  interested. 
And  that  by  so  doing  he  violated  the  well  èâtablîshed  rule 
of  law  already  referred  to,  "  that  no  one  having  duties  of  a 
**  fiduciary  character  to  discharge  shall  be  allowed  to  enter 
**  into  engagements  in  which  he  has  or  can  have  a  personal 
"  interest  conflicting,  or  which  possibly  may  conflict,  with 
"  the  interests  of  those  he  is  bound  to  protect"  (1) 

As  is  well  observed  by  Paley ,  "  with  whatever  fairness  an 
**  agent  may  deal  between  himseK  and  his  employer,  yet  he 
**  is  no  longer  that  which  his  services  require  and  his  prin-, 
*'  pal  supjioses  and  retains  him  to  be  ;  he  acts  not  as  an 
"  agent  but  as  an  umpire."  The  case  cited  by  the  learned 
counsel  for  the  appellants  from  the  Jurist  for  1856,  No.  181, 
and  which  it  so  happens  was  argued  and  decided  whilst 
the  transactions  which,  now  occupy  our  attention  were 
being  carried  on,  viz.,  in  June,  1854,  is  a  good  exemplifica- 
tion of  the  ride  of  law  to  which  I  have  adverted.  In  that 
case  the  defendant,  Campbell,  was  appointed  nianager  of  a 
bank  in  London,  with  permission  to  carry  on  his  separate 
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trade  as  a  merchant.  In  that  character  he  dealt  with  tte 
bank  of  which  he  was  manager  on  the  terms  nsual  between 
bankers  and  their  customers,  and  one  of  the  points  decided 
was  that  as  manager  of  the  bank  *'  he  was  not  entitled  to 
^  grant  himself  the  same  accommodation,  in  respect  of  his  se^ 
"  parate  trade,r  which  he  might  obtain  frpm  an  independent 
'^  banker,  and  that  in  order  to  sustain  any  such  transaction^ 
"  it  would  have  been  necessary  for  the  manager  to  show 
"  that  he  had  brought  the  whole  circumstances,  most  fairly 
"  and  tmly^  before  the  directors,  smd  that  it  was  not  enough^ 
^  for  him  to  show  that  he  had  not  concealed  anything/^ 
In  the  course  of  the  argument,  Mr.  Cairns,  (probably  the* 
present  Sir  Hugh  Caims),  asked  :  "  Whether  it  was  to  be 
**  considered  that  his  client,  the  manager,  was  not  to  have 
"  the  same  accommodation  at  his  own  baoik  whicS  he 
^^  might  have  got  m  any  other  bank  of  which  he  was  the 
"  usual  customer  f  and  Sir  Page  Wood,  certainly  one  of  the 
most  distinguished  of  the  judges  of  our  time,  at  once 
replied  :  ^  I  think  that  is,  in  fact,  the  whole  question,  and 
"  that  it  must  be  distinctly  answered  m  the  negative." 

The  learned  viceH^hanceUor  added  :  "  As  &ar  as  ordinary 
business  goes  he  might,  but  as  soon  as  there  was  any  deal-- 
ings  with  the  banker,  which  required  consideration,  the 
manager  was  incapable  of  giving  the  question  the  consi- 
deration which  he  ought,  and  it  was  iinpossible  for  him  ta 
have  any  accommodation  at  a//,- without,  at  any  rate,  laying: 
it  most  fully  and  fairly  before  the  local  committee  " 

The  case  in  the  Jurist,  it  may  be  ebserved,  Wi»  in  <m» 
important  respett  more  fitvorable  te  the  manager  tilian  the 
present  case,  béeliUse  in  that  case,,  as  the  vice<^hancellor 
observed,  there  had  been  no  concealment  ott  the  port  of 
the  manager  as  all  the  items  were  entered  in  the  booksy^ 
whereas  in  the  present  caee,  the  conneetion  of  the  ddSdn-^ 
dant  with  the  Princess  Boyal  was  kept  secret.  It  may  be 
thought  that  the  rtde  of  law  to  which  I  have  adverted  is 
so  jierfectly  obvious  as  to  Tender  quite  unnecessary  the 
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plain  it  may  be,  I  have,  in  the  oonrse  of  my  own  ex];)erience) 
known  several  cases  in  which  it  was  violated  by  men  of 
education  and  intelligence,  without,  as  I  belie  ve,  their  being 
fuUy  aware  that  they  were  doing  anylhing  that  was  con* 
trary  to  law  or  inconsistent  with  morality  ;  but  I  may  add 
that  every  violation  of  the  rule^  withhi  my  knowledge, 
resulted  in  disastrous  consequences  to  both  principal  and 
•gent 

Almost  all  our  Bank?)  Ra^waysi  Gas,  Mining  and  Tele- 
graph Companies  are  j(»nt  stock  concerns,  conducted  by 
officers  known  as  Managers  and  Cashiers  ;  and  it  is  of  gre^ 
importancei  not  only  to  thei>arti£8  interested  in  those  Com- 
panies, but  to  the  community  at  large,  that  the  Managers 
of  audi  institutions,  ahoold  be  aware  that  they  cannot 
legally,  at  wiiihimpimity,  xmderany  pretext  whatever,  enter 
into  engagements  whteh  may,  erven  by  possibility,  give 
tbem  a  personal  interest  coisBictmg  wiiii  those  of  their 
.employers  ;  and  it  is  also  of  importance  that  Hie  directors  of 
such  companies  should  be  aware  that  they  cannot,  with  a 
knowledge  of  the  fiicts,  allow  such  conduct  to  pass  unpu- 
niiebed,  without  subjecting  themselves  to  grave  responsi- 
biUty  to  their  principals. 

Setucning,  I  may  almost  aay^from  tfads  digression  whidi 
I  shouldJiardly  have  deemed  necessary,  had  it  not  been  that 
acts  which  I  deem  plainly  wrong,  have  (from  an  excess  of 
zeal  quite  excusable),  heesi  defended  as  justifiable,  I  need 
hardly  add  that  if  any  jiart  of  the  anm  of  <£1100  advanced 
by  the  dafendant,.  to  assist  in  the  payment  i»f  the  Princess 
Boyol,  hadbeenIoBttothebank,IconM^iot  havehesitat* 
ed  to  hold  the  defendant  jiersonally  liable  ;  bat,  finrtonately 
for  him  that  sum  waa  afterwards  duly  pa^ 
• 

The  next  documeat  to  which  the  ^qpeUants  Tefer,a0cor* 
Toborating  the  statement  of  Wilaon,  is  the  letter  dated  the 
18th  January,a8â5vOf  whioh  the  original  was  delivered  to 
Kr.  Bfradshaw  by  Mr.  Bignell,  Notary  Public. 
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Mr.  Wilson,  in  his  deposition,  has  sworn  that  ttie  twD 
drafts  of  Jei250  each,  upon  Lindsay,  were  drawn  to  facili- 
tate the  payment  of  the  boats.  And  the  appellants  rely 
upon  the  letter  dehvered  by  Bignell  as  strongly  corroba- 
rating  Wilson's  statement.  The  learned  Counsel  for  the 
resx>ondent,  on  the  other  hand,  treated  that  letter  as  being 
of  Htile  or  no  importance. 

I  do  not  regard  it  exactly  as  it  is  viewed  by  either  of  the 
parties.  But  though  I  am  not  prepared  to  give  it  the  effect 
attributed  to  it  by  the  bank,  I  nevertheless  think  it  a 
very  significant  piece  of  evidence.    It  is  as  follows  : 

"  Quebec,  18th  January,  1855. 

"  Deab  SiBi — Having  repeatedly  asked  you  to  put  certain 
sums  of  money  to  my  credit,  which  you  promised  to  do, 
but  which  has  not  yet  been  done,  I  am  therefore  compelled 
to  call  on  you  formally  to  put  the  following  to  my  credit, 
so  as  the  two  drafter  on  Mr.  Lindsay  may  be  given  up  to 
me. 

"  1st.  A  deposit  I  made  of  seven  hundred  and  ttv^enty- 
five  pounds  (<£725.) 

"  2nd.  An  account  rendered  to  you  of  forty-eightpounds, 
six  shillings  and  three  pence,  for  coals,  &c.,  (.£48  66.  3d.) 

"  3rd.  The  sum  of  two  hundred  pounds  («£200,)  the  balance 
on  second  last  instalment  paid  to  you  on  my  account  by 
F.  Baby,  on  axscount  of  steamer  Admiral,  only  eight  hundred 
pounds  having  been  put  to  my  credit  out  of  a  check  of 
one  thousand  pounds. 

• 

"  4th  The  sum  of  one  thousand  pounds,  (JBIOOO,)  jhe  last 
instalment  on  the  steamer  Admiral,  paid  to  you  on  my 
account  by  F.  Baby,  that  has  not  been  put  to  my  credit 
yet,  which  ought  to  have  been,  as  ^  the  iour  instahnents 
are. 
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"  SÛL  To  immediately  retire  my  note  for  five  hundred 
pounds  currency,  drawn  by  me  in  my  own  favor,  and 
payable  on  the  first  of  July  last,  and  no  credit  or  conside- 
ration given  therefor,  but  solely  for  your  accommodation. 

"  I  have  also  to  notify  you  that  the  two  steamers  Admiral 
aad  Princess  Royal,  bought  on  joint  account,  shew  a  balance 
against  you  to  1st  instant,  of  eighteen  hundred  pounds, 
(£1800,)  not  including  two  thousand  two  hundred  pounds 
still  to  pay  on  the  latter,  of  which  you  are  aware. 

"  Ton  will  please  therefore  put  the  said  sum  of  eighteen 
hundred  jiounds  also  to  credit,  and  a  detailed  statement 
will  be  given  to  you. 

"  I  have,  in  conclusion,  to  request  your  immediate  atten- 
tion to  this  matter,  otherwise  I  will  hold  you  Kable,  in  your 
capacity  of  Cashier,  as  well  as  holding  you  personally  res- 
ponsible for  all  loss  or  damage  I  may  have  sustained  in  the 
premises. 

"  Yours  truly, 

«  (Signed,)  J.  WILSON.. 

"Jas.  p.  Bradshaw,  Esq., 

"  Cashier  Bank  of  Upper  Canada. 
"  Certified  to  be  a  true  copy. 

"  (Signed,)  Wm.  BIGNELL,  N.  P." 

The  defendant,  strange  to  say,  does  not  seem  to  have 
taken  any  notice  of  the  letter  thus  deHvered  to  him.  And 
yet  it  seems  to  me  morally  certain  that  if  the  defendant  had 
not,  at  one  time,  been  interested  in  the  steamboats  therein 
mentioned,  and  if  he  had  not  felt  it  necessay  to  keep  that 
interest  as  secret  as  possible,  he  could  not  have  failed  to 
close  the  doors  of  the  bank  upon  Wilson,  and  to  have 
handed  his  account,  which  was  then  considerably  over- 
drawn, and  all  his  running  paper,  to  the  solicitor  of  the 
bank  for  settlement.  But  however  important  the  letter  in 
question  may  be  in  some  respects,  I  do  not  think  its  bearing 
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Upon  the  Lmdsay  drafts  is  each  as  the  appellants  are 
faiclined  to  attribute  to  it.  Wilson,  ^t  may  be  incidentaQy 
renutfted)  speaks  in  it  of  the  interest  of  the  defendant  in  the 
steamer  Princess  Royal  as  still  existing,  although  accordingto 
the  release,  it  had  been  put  an  end  to  more  than  three  months 
previously.  And  I  do  not  find  one  word  in  the  letter  in  ques- 
tion confirmatory  of  Wilson's  statement  that  the  Lindsay 
drafts  were  drawn  to  &cilitate  the  payments  for  the  Princess 
Royal^  or  confirmatory  of  Ins  other  statement  that  the  defen- 
dant, when  the  release  was  given,  undertook,  if  the  loss  on 
the  boots  tunied  to  be  heavy,  to  r eUeve  Wilson  in  some  way 
from  the  Lindjsfty  drafts.  I  have  looked  in  vain  through 
the  record  for  any  other  evidence  tending  to  confirm 
the  statement  of  Wilson,  that  the  Lindsay  drafts  were  dis- 
counted to  facilitate  the  payment  of  the  Princess  Royal. 
On  the  contrary,  it  seems  to  me  established  that  the  pay- 
ments on  account  of  the  Princess  Royal  were  not  in  any 
way  connected  with  the  discounting  of  the  Lindsay  drafts. 
That  vessel  was  paid  for  by  the  draft  of  JSIIOO  furnished 
by  the  defendant,  about  which  so  much  has  already  been 
said,  and  by  the  four  notes  of  Jefirery,Noad.&  Co.,  each  for 
^1100.  And  Mr.  Jefiery,  in  answer  to  the  question  :  -^  whe- 
^  ther  these  drafts  were  drawn  to  facilitate  the  pa3rment  x>f 
''  the  Princess  Royal,  and  whether  the  said  drafts  were  or 
^  oould  have  been  made  to  make  up  any  money  which 
''  had  been  withdrawn  ir&m  the  business  of  John  Wilson  to 
"  pay  for  tiie  Princess  Boyal^  answered  \ — ''  I  know  no- 
^  thing  about  these  drafts.  I  have  already  stated  that  we 
^  have  paid  the  four  notes  which  were  given  for  the  Prinr 
'*  cess  Royal.  I  nefét  to  my  knowledge  got  any  of  the 
*"  proceeds  of  the  said  draHs." 

As  to  this  part  of  the  plaintii^'  demand,  I  shall  add 
merely  that,  according  to  the  evidence,  the  discounting  of 
the  Lindsay  drafts  was  a  legitimate  banking  transaction,  and 
that  I  see  no  reason  for  supposing  that  the  defendant 
would  have  refused  to  discount  them,  even  if  the  Princess 
Royal  had  never  been  bmlt.    I  therefore  have  no  hesitation 
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in  rejeetîjeig.the  demand  of  Ibe  plaintiflSs,  in  bo  &r  aa  regarda 
the  Lmdaay  drafla  of  <£2,500. 

In  considering  the  claim  of  the  appellants  for  the  other 
«monnts  alleged  to  haye  been  advanced  to  Wilson,  that  is 
to  say,  for  the  amount  of  the  McDonald  &  Logan  draAs 
and  check,  and  the  amount  of  the  notes  of  Sussell,  Chal- 
mers &  McGrie,  and  in  finta,  the  amoimt  of  "Wilson's  over- 
drawn account,  it  is  proper  to  bear  in  mind  that  the  Release 
from  Wilson  to  Bradshaw  bears  date  in  September,  1854, 
And  that  none  of  the  advances  now  xmder  consideration 
were  made  until  about  nine  mouths  after  the  date  of  that 
release.  There  is  no  reason  to  suppose  that  after  the  re- 
lease, the  defendant  again  became  iaterested  in  steamboat 
proi>erty  with  Wilson,  and  it  is  impossible  to  believe  that 
he  could  have  done  so,  after  the  receipt  of  the  notarial  letter 
of  January,  1855,  which  was  delivered  lour  months  before 
the  date  of  the  first  of  the  advances  in  question.  *  There  is, 
therefore,  nothing  in  the  dates  of  those  advances  tending 
to  shew  that  they  were  made,  for  the  carrying  on  of  any 
enterprise  in  which  the  defendant  had  a  ])ersonal  interest 
with  Wilson. 

The  complaint  of  the  plaintifis,  it  is  also  to  be  borne  in 
mind,  is  not  that  the  defendant  discounted  paper,  which 
he  ought  not  to  have  discounted,  in  consequence  of  the 
want  of  credit  and  commercial  standing  of  the  parties  to 
the  paper.  Had  that  been  the  complaint,  it  would  have 
been  necessary  to  have  alleged  that  the  credit  and  standing 
of  each  of  the  parties  to  the  paper  was  not  sufficient  to  jus- 
tify the  defendant  in  discounting  it,  which  has  not  been 
done.  The  appellants  had  been  led  to  believe  and  have 
alleged  in  their  declaration  that  :  ^  The  defendant  intending 
^  and  ccmtriving  to  promote  his  own  private  benefit  and 
*'  advantage,  at  the  expense  of  his  employers^  embarked 
"  into  commercial  and  other  speculations  and  adventures, 
*'  and  used  and  applied  the  funds,  notes  and  moneys  of  the 
'*  said  plAi|iti&,  then  in  his  charge  as  such  manager,  in 
*"  and  i^ut  saok  speculations  and  adventures." 
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Their  printed  factum  repeats  this  complaint,  tiiey  say  r 

"  What  they  endeayoured  to  impress  upon  the  Court 
below  was,  that  the  defendant,  in  the  particular  instances 
specified  in  their  declaration,  had  abused  their  confidence» 
had  embarked  their  moneys  in  matters  in  which  he  had  a 
personal  interest,  and  in  so  doing  had  committed  acts  wholly 
prohibited  by  law  to  a  person  occupying  the  position  in 
which  he  stood  in  relation  to  them." 

And  with  reference  particularly  to  Mackay's*  notes,  they 
farther  maintain  that,  under  the  circumstances  disclosed^ 
the  defendant  could  not  legally  have  touclied  the  best 
paper  in  the  world.  If  he  chose  to  do  so,  he  did  it  entirely 
at  his  own  risk,  and  became  the  principal  debtor. 

The  question,  therefore,  which  the  issue  presents,,  res- 
pecting the. advances  to  Wilson,  is  not  as  to  whether  the 
paper  discounted  for  him  was  such  as  the  defendant,  as  a 
bank  manager,  ought  to  have  discounted  ;  but,  simply  as  to 
whether  that  paper  was  discounted  for  the  purposes  or  on 
account  of  any  speculations  or  adventures  in  which  he  was 
personally  interested.  And  after  going  over  the  whole  of  the 
proof  wiih  much  care,  I  am  of  opinion^  that  the  allegations 
of  the  plaintifis  in  this  respect  have  not  been  established,, 
for  except  the  statement  of  Wilson,  I  can  find  no  evidence 
tending  to  connect  any  of  the  advances,  now  immediately 
under  consideration,  with  the  speculation  respecting  the 
purchase  of  the  Prinq/sss  Royal,  in  which  the  defendant  is 
proved  to  have  been  interested,  or  with  the  speculation  res- 
pecting the  purchase  of  the  Admirai,  in  which,  it  is  more 
than  probable,  he  was  interested. 

It  may  however  be  said  that  although  it  does  not  appear 
the  moneys  sought  to  be  recovered  were  actually  advanced 
for  any  adventure  in  which  the  defendant  was  personally 
interested,  yet  that  it  is  certain,  that  he  did  acquire  an  inte- 
rest with  Wilson  in  the  Princess  Roi/al,  and  that  it  must  be 
presumed  from  his  silence,,  when  he  received  the  letter  of 
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the  ISiii  January,  1855,  from  Mr.  Bignell,  that  he  felt  him- 
self in  the  power  of  Wilson,  and  that  the  extraordinary 
facilities  afterwards  afforded  to  Wilson,  must  necessarily 
he  attributed  to  the  undue  influence  which  he  had  acquired 
over  the  defendant. 

This  Tiew  of  the  case  struck  me  forcibly  during  the  argu- 
ment, and  even  now,  I  am  not  prepared  to  say  that  it  is 
unfounded  ;  but  upon  an  examination  of  the  pleadings,  I 
ttiink,  that  under  the  issue  between  the  parties,  it  is  not 
necessary  for  us  to  express  any  decided  opinion  in  relation 
toit.  ^  * 

And  if  it  were  necessary  for  us  to  do  so,  it  would 
also  be  necessary  for  us,  bearing  in  mind  that  the  de- 
fendant does  not  appear  to  hayebeen  personally  interested 
in  those  transactions,  to  consider  whether  the  bank,  by 
its  long  silence  and  by  its  numerous  and  extensive  dealings 
witii  Wilson,  since  Bradshaw's  resignation,  ought  not  to  be 
held  to  have  acquiesced  in  them. 

There  only  remains  one  farther  item  to  be  noticed, 
namely,  the  account  claimed  as  a  balance  due  on  notes  dis- 
counted for  Mr.  McKay,  pamter,  $1615.  With  respect  to 
this  clahn,  I  think  it  sufficient  to  observe  that  the  notes  in 
question  seem  to  have  been  discounted  for  McKay,  in  the 
usual  course  of  trade,  and  that  I  cannot  see  anything  irre- 
gtdar  or  improper  in  the  transaction.  Moreover,  the  bank 
has  compoimded  with  McKay  for  the  amount  due  upon 
the  notes,  and  therefore  cannot  now  look  to  the  defendant, 
who,  if  he  paid  the  notes,  would  have  a  right  to  exercise  his 
recourse'  agamst  McKay. 

Having  now  explained  my  views  as  to  each  of  the  claim» 
advanced  by  the  plaintiffs,  I  may  state,  with  reference 
to  the  whole  case  what  I  have  said  in  effect  with  respect 
to  particular  items,  namely,  that  I  see  no  reason  for  behev- 
ing  that  the  defendant  in  entering  into  the  transcMîtions  in 
question  had  any  intention  to  wrong  his  princiipals,  but 
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I  «annot  (cansustently  \nth  my  duty,)  make  that.statement 
without  adding  that,  whatever  may  have  been  the  d^en- 
danf  8  intentions,  he  acted  improperly  and  illegally  in 
acquiring  secretly  an  interest  in  an  enterprise  carried  on 
in  the  name  of  one  of  the  customers  of  the  bank  with  the 
aid  of  money  furnished  by  the  defendant  as  Bank  Manager  ; 
for  by  so  doing,  the  defendant  in  effect  lent  part  of  the 
bank  money  to  himself.  That  the  defendant  should  have 
committed  such  an  error  is  greatly  to  be  regretted,  for  it  is 
established,  beyond  the  possibility  of  doubt,  that  the  late 
Mr.  Bradshaw,  was  a  man.  of  remarkable  ability  and 
financial  skill,  and  that  he  discharged  hi^  duties  towards 
the  bank,  not  only  with  untiring  zeal  and  industry,  but 
with  great  success. 

As  to  the  costs,  I  would  allow  the  plaintifi^  their  costs  in 
the  Court  below — excepting  the  costs  of  enquête — ^respect- 
ing which  I  would  order  the  parties  to  pay  tihieir  own  costs 
respectively.  And  I  would  also  order  the  parties  to  pay 
their  own  costs  respectively  in  this  Court  ;  for  if  the  appel- 
lant's succeed  as  to  a  part  of  their  claim,  they  &il  for  a 
much  greater  part. 

Aylwiw,  Justice,  dissents: — Thinks  bank  should  have 
judgment  ibr  fall  amount  demanded. 

The  Court,  fta-^-Seeing  that  the  said  late  James  Foster 
Bradshaw,  the  defendant,  acted  as  Cashier  and  Manager 
of  the  Bank  of  Upper  Canada  from  the  year  1861  until  the 
year  1858,  and  that  it  was  the  duty  of  aie  said  late  James 
Foster  Bradshaw,  considering  the  important  and  confiden* 
tîal  character  of  his  duties  as  Bank  Manager,  so  to  regulate 
his  actions  and  conduct  that  his  private  interest  as  an  indi- 
vidual and  his  duty  as  Bank  Manager  should  not  be  in 
conilict,  and  more  particularly  that  it  was  the  duty  of  the 
said  James  Foster  Bradshaw  not  to  lend  or  advance  the 
ftinds  ot  his  prirndpals  to  himself,  or  to  any  company  or 
association  of  wUdi  he  was  member,  or  in  whidi  he  was 
personal]  y  interested.  Seeing  that  the  said  James  Foster 
Bradihaw,  the  defendant,  during  the  year  1858,  and  while 
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he  was  Manager  of  the  Branch  of  the  Bank  of  Upper  Ca- 
nada, at  Quebec,  acquired  (10,278)  ten  thousand  two  htm- 
dred  and  seventy-three  Aates  in  the  Quebec  and  Lake 
Superior  Mining  Company,  mentioned  in  the  pleadings  in 
this  cause,  and  afterwards  became  one  of  the  directors  of 
that  company. 

Seeing  that  the  said  defendant,  as  manager  of  the  said 
bank,  after  he  so  became  a  shareholder  in  and  one  of  the 
directors  oi  the  said  Mining  Company,  made  considerable 
advances  from  the  moneys  belonging  to  the  plaintiffs,  in 
his  care,  to  the  said  Mining  Company,  upon  which  ad- 
vances there  was  due,  at  the  time  of  the  institution  of  this 
action,  and  there  is  stiU  due,  two  thousand  two  hundred 
and  seventy-six  dollars  and  seventy-two  cents,  equal  to  five 
hundred  and  sixty-nine  pounds  three  shillings  and  seven 
pence. 

Seeing  that  when  the  said  advances  were  so  made  by  the 
said  defendant,  as  such  manager,  to  the  said  Mining  Com- 
pany, their  affidrs,  to  the  knowledge  of  the  said  defendant, 
were  nc^  in  a  prosperous  state  ;  that  after  the  said  advances 
Were  so  made,  the  said  defendant  did  not  use  due  diHgenoe 
to  cause  the  same  to  be  repaid  to  the  plaintifSs;  and  that 
while  the  said  balance  was  due  by  the  said  Mining  Com- 
pany to  the  said  bank,  he,  individually,  was  indebted  to 
the  said  Mining  Company  to  the  extent  of  six  hundred  and 
eight  iiounda  eight  shillings,  for  instalments  due  upon 
diares  held  by  him  in  ibe  sadd  Mining  Company,  and  that 
the  defendant,  individually,  received  from  the  said  Mining 
Company  indulgence  for'  several  years  with  respect  to  the 
payment  of  the  said  sum  of  six  hundred  and  eight  pounds 
eight  shillings,  wUle  he,  the  said  d^todant,  as  Bank  Mar 
nager,  gave  the  said  Mining  Company  indulgence  with 
respect  to  the  payment  of  the  said  balance  of  five  hundred 
and  aixty-nine  pounds,  three  shSMngs  and  seven  pence,  M 
due  by  tiie  said  Mining  Company  to  the  said  bank.  And 
ixmsidering  that  the  d^endamt,  as  Bank  Manager,  could 
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not  legally  lend  the  money  of  the  bank,  intrnsted  to  his 
care,  to  the  Mining  Company,  in  which  he  was  so  a  stock- 
holder to  a  large  extent^.and  interested  as  a&>reseid,  as  he 
thereby  created  in  himself  an  interest  in  conflict  with  his 
duty,  which  is  contrary  to  the  poUcy  of  the  law. 

And  considering  that  the  pretension  on  the  part  of  the- 
defendant  that  the  plaintiffs,  by  reason  of  their  not  having 
objected  to  the  making  of  the  said  advances  when  made 
known  to  them,  must  be  deemed  to  have  acquiesced  in  and 
sanctioned  the  making  of  the  said  advances,  cannot  be  main- 
tained, inasmuch  as  the  Board  of  Directors  of  the  said  bank  do 
not  appear  to  have  known,  until  a  short  time  before  the  insti- 
tution of  tlie  present  action»  that  the  defendant,,  who,  as  bank 
manager,  made  the  said  advances,  was  himself  a  holder  of 
stock,  to  a  large  extent,  in  the  Mining  Company  to  which 
the  said  advances  were  so  made,  and  himseK  indebted  to 
the  said  Mining  Company  as  atbresaid  :  And  considering 
that  by  reason  of  the  premises,  the  plaintifEs  have  a  right  to 
hold  the  defendant  personally  hable  to  them  for  the  balance 
so  remaining  due  upon  the  said  advances,  and  therefore 
that  in  the  judgment  of  the  Court  below,  dismissing  the 
demand  of  the  plaintiffs  for  the  said  sum.  of  five  hundred 
and  sixty-nine  pounds  three  shillings  and  seven  pence^ 
there  is  error,  doth,  in  consequence  reverse  the  said  judg- 
ment, to  writ  :  the  judgment  rendered  in  this  cause  by  the 
Sujperior  Court  at  Quebec,  on  the  fifth  day  of  September^ 
1864  :  And  proceeding  to  render  the  judgment,  which  the 
said  Court  below  ought  to  have  rendered  as  regards  the  said 
balance  of  five  hundred  and  sixty-nine  pounds  three  shill- 
ings and  seven  pence  currency,  doth  condemn  the  said  de- 
fendants reprenant  Cinstance,  to  wit  :  Myrrha  Turner  Lewis, 
in  her  capacity  of  Tutrix  of  Julia  Ahce  Bradshaw,  Florence 
Margaret  Bradshaw  and  Eobert  Connor  Bradshaw,  three 
of  the  minor  children  issue  of  her  marriage  with  the  said 
late  James  Foster  Bradshaw,  and  James  Lewis  Bradshaw, 
Mary  Sophia  Bradshaw,  Emma  Catherine  Bradshaw,  three 
of  ihe  children  and  representatives  of  the  said  late  James 
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Foster  Bradshaw,  and  Myrrha  Hamet  Bradshaw,  one  of  the 
children  and  representative  of  the  said  late  James  Foster 
Bradshaw,  and  Francis  William  Gowen  Austin,  her  hus- 
band, as  r^resenting  the  said  late  James  Foster  Bradshaw, 
to  i>ay  to  the  said  plaintiffs,  the  said  sum  of  five  hundred 
and  sixty-nine  pounds  three  shillings  and  seven  .pence, 
with  interest  from  the  fourteenth  day  of  February,  one 
thousand  eight  hundred  and  fifty-nine,  until  paid,  and  it  is 
ordered  and  adjudged,  -that  the  said  sum  of  five  hundred 
and  sixty-nine  pounds  three  shillings  and  seven  pence, 
with  interest  from  the  14th  February,  1869,  shall  be  paid 
by  the  defendants  par  reprise  cFimtance^  in  the  following 
proportion,  that  is  to  say:  The  Court  doth  condemn  the 
said  Myrrha  Turner  Lewis,  in  her  capacity  as  tutrix  to  Julia 
AUce  Bradshaw,  Florence  Margaret  Bradshaw  and  Kobert 
Connor  Bradshaw,  to  pay  three  sevenths  of  the  said  sum  of 
five  hundred  and  sixty-nine  pounds  three  shillings  and 
seven  pence,  with  interest  as  aforesaid  ;  and  doth  condemn 
James  Lewis  Bradshaw,  Mary  Sophia  Bradshaw  and  Emma 
Catherine  Bradshaw,  as  three  of  the  heirs  and  represent»» 
tives  of  the  said  late  James  Foster  Bradshaw,  each  to  pay 
one  seventh  of  the  said  sum  of  five  hundred  and  sixty-nine 
pounds  three  shillings  and  seven  pence,  and  interest  as 
aforesaid,  to  the  said  plaintiffs,  and  doth  condemn  the  said 
Myrrha  Harriet  Bradshaw,  one  of  the  heirs  of  the  said  late 
James  Foster  Bradshaw  ajjd  Francis  William  Q-owen 
Austin,  her  husband,  jointly  to  pay  another  one  seventh  of 
the  said  sum  of  five  hundred  and  sixty-nine  pounds  three 
shillings  and  seven  pence,  with  interest  as  aforesaid  ;  and 
doth  condemn  the  said  defendants  par  reprise  (Timtance^ 
jointly  to  pay  to  the  said  plaintiffs  their  costs  of  suit  in  the 
Court  below,  except  the  costs  of  enquête  ;  and  as  to  the 
costs  of  enquête,  it  is  ordered  that  the  said  parties  shall  pay 
their  own  costs  respectively. 

And  proceeding  to  adjudicate  upon  the  claim  of  the  said 
plaintijBSs,  for  the  amount  due  by  the  Canada  Grand  Trunk 


4d 

Telegfraph  Afi8âdation,to  wit:  The  smtt  of  fifteen  htmdred 
and  six  dollars  and  thirty-three  c^ats. 

Considering  that  from  the  vrhole  of  the  evidence  adduced 
in  this  çanse,  it  may  reasonably  be  presumed  that  the 
object  which  induced  the  defendant  to  acquire  the  smaU 
number  of  shares,  which  he  did  acquire  in  the  said  com-" 
pany,  was  to  secure  for  the  said  bank  the  account  of  the 
said  company,  and  not  the  expectation  of  any  profit  that 
could  result  to  him  from  the  small  interest  which  he  so 
acquired  in  the  said  company,  doth  in  consequence  dismiss 
the  demand  of  the  plaintifis,  for  the  said  scun  of  fifteen 
hundred  and  six  dollars  and  thirty^hree  cents. 

And  as  regards  the  daim  of  the  pkinÉifis,  agaaist  the 
defendant^  on  account  of  advances  by  him  made  from,  the 
moneys  of  the  bank  to  one  John  Wilson. 

Seeing  that  according  to  the  issue  raised  in  this  cause^ 
the  question  to  be  determined,  in  relation  to  the  said  last 
mentioned  moneys,  is  this^  were  the  said  advances  to  the 
said  John  Wilson  made  on  account  or  for  the  purposes  of 
speculation  or  advances  in  which  Jhe  said  late  defendant 
was  x>er8onally  interested  ? 

And  considering  that  although  it  is  clearly  established 
that  the  said  late  defendant,  in  the  year  one  thousand  eight 
hundred  and  fifty-four,  and  while  he  was  so  in  the  employ 
of  the  plaintiff's  as  manager  of  the  branch  of  their  bank  at 
Quebec,  v^as  jointly  interested  vnïh  the  said  John  "Wilson,  in 
the  purchase  of  the  steamer  Princess  Royal,  mentioned  in 
the  pleadings  in  this  cause  filed,  and  although  it  is  also 
clearly  established  that  the  said  late  defendant  improperly 
and  illegally  advanced  at  least  eleven  hundred  pounds, 
belonging  to  the  said  bank  to  John  Wilson, to  assistin  pay- 
ing for  the  said  steamer  Princess  Royal,  in  which  the  said 
late  defendant  was  jointiy  interested  with  the  said  John 
Wilson,  as  aforesaid,  yet  that  the  said  defendant  cannot, 
under  the  issue  nosed  in  this  cause,  be  held  hable  for  any 
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«f  the  said  adyances  so  made  by  the  defendant  fo  tHe  said 
John  l^ilson,  because  the  said  stun  of  eleven  hundred! 
pounds,  which  was  so  advanced  to  assist  in  paying  for  the 
Bftid  steamer  Princess  Royal,  has  been  subsequently  repaid 
to  the  bank,  and  is  not  one  of  the  sums  claimed  in  thia 
cause;  and  because  the  other  sumA  clauned  in  this  cause,  as 
having  been  advanced  to  the  said  John  Wilson,  do  not 
appear  to  have  been  so  advanced  on  account  of  any  specula- 
tion, or  adventure  in  which  the  defendant  was  personally 
interested  ;  doth,  in  consequence,  dismiss  the  demand  of 
aie  plaintiâË  against  the  defendant  for  the  sums  of  money 
belonging  io  the  plaintiffs  advanced  by  the  defendant  to 
John  Wilson. 

And  as  regards  the  sum  of  sixteen  hundred  and  fifteen 
dollars^  claimed  by  the  plsdntiiSs  on  the  balance  due  on 
notes-discoonted  by  the  defendant  for  one  William  Mackay . 

'  Considering  that  the  said  last  mentioned  notes  appear  to 
have  been  discounted  in  the  usual  course  of  business,  and 
that  it  does  not  appear  thai  the  said  last  mentioned  notes 
were  discounted  on  account  or  for  the  purposes  of  any 
speculation  or  adventure  in  which  the  defendant  was  per* 
sonally  interested  :  The  Court  doth  dismiss  the  action  of 
ttie  plaintiffi  in  so  far  as  regards  the  said  sum  of  sixteen 
hundred  and  fifteen  dollarsr 

And  the  Court,  considering  that  iàie  plaintifis  have  failed 
to  prove  the  material  allegations  of  their  dedaration,  except* 
ing  to  the  extent  hereintofore  mentioned,  doth  dismiss  the 
demand  of  the  plainti£Bs  for  all  the  sums  demanded  by 
them  in  and  by  declaration  in  this  cause  filed,  excepting 
Hie  said  stem  of  five  hundred  and  sixty-nine  pounds  tluree 
shillings  and  seven  pence^  with  interest  and  cosbi  as  afore- 
said, which  the  said  defendants  reprenant  tmsUmce  are. 
heranbefore  condemned  to  j^y  ta  the  plaûtifis» 

And  flie  Court  doth  declare  the  attachment  and  seizure» 
fiiade  in  this  cause,  under  the  writ  of  saisie  arrêt  and  writ 
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"of  saisie  arrêt  simple,  therdn  issued,  good  and  valid  to  the 
extent  of  the  judgment  in  debt,  interest  and  costs  hereby, 
rendered  against  the  said  defendants  en  reprise  dinstance, 
and  as  regards  the  costs  of  this  Court,  it  is  ordered  and  ad- 
judged, that  the  said  parties  do  pay  their  own  costs  respec- 
tively, &c. 

Disentiente  the  Honorable  Mr.  Justice  Aylwin,  from  so 
much  of  the  judgment  as  dismisses  the  demand  respecting 
the  claim  as  to  John  Wilson,  as  to  the  Canada  Grand  Trunk 
Telegraph  Company,  and  as  to  Wilham  Mdckay,  and  parti* 
-cularly  with  reference  to  the  award  of  costs. 

Holt  &  Irvine,  for  api>ellants. 

Stuabt,  Q.  C,  for  respondent. 


COUR  DE  CIRCUIT.— QUÉBEC. 
Présent:»— TasChereau,  Juge. 

iLEMiEtJX..... Demandeur. 
vs. 
Brochu Défendeur. 


Jagé:-~lo.  Qu'une  partie  n'a  pas  le 
droit  d'inscrire  pour  audition  à  l'enquête 
<et  mérite  pour  un  jour  fixe,  même  en 
donnant  avis  à  la  partie  opposée,  à  motu 
que  ce  ne  soit  de  consentement. 

^.  Qu'à  défaut  de  tel  consentement, 
la  cause  sera  fixée  par  la  cour. 


field  :— lo.  That  a  party  has  no  right 
to  inscribe  for  enquêu  and  merits  for  a 
day  certain,  even  upon  giyine  notice  to 
the  adverse  party,  unlass  it  oe  by  ote- 
sent 

2o.  That,  failing  such  consent,  the  eaM 
will  be  fixed  by  the  Court. 


Jugement  rendu  le  23  Novembre,  1865. 

Taschereatj,  Juge  : — ^Plusieurs  fois  déjà  la  Cour  a  décidé 
que  Favis  donné  par  une -partie  que  la  preuve  serait  en- 
tendue tel  jour,  n'est  pas  légal.  Si  de  consentement 
les  parties  conviennent  de  faire  preuve  tel  jour,  alors  sans 
aucun  doute  elles  ftevrontêtre  entendues,  et  si  tel  consente- 
ment ne  peut  s'obtenir,  la  Cour  devra  elle-même  fixer  le 
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jour  de  Paudition.  L'inconvénient  que  pTodoirait  toute 
décision  contraire  à  celle  de  cette  Cour,  est  trop  évident 
pour  laisser  le  moindre  doute  sur  la  question.  Ainsi,  si  au 
jour  fixé,  le  défendeur  demandait  une  commission  rogatoire, 
ainsi  qu'il  a  été  fait  dans  la  cause  actuelle,  que  deviendrait 
alors  l'avis  donné  à  cette  partie  que  la  preuve  sera  enten- 
due tel  jour,  et  de  quelle  utilité  pourrait-il  être  ? 

Frechette,  pour  demandeur. 
Caeon,  L,  B.,  pour  défendeur. 


COTJE  SUPÉRIEURE.— QUÉBEC. 

EN  KÉVISIOK* 

Présents  :— Badgley,  Stuaet  et  TasChereau,  Juges. 


No.  2082. 


Dessaint  dit  St.  Pierre Demandeur. 

vs. 
'  La  Compagnie  du  Grand  Tronc 

DE  CHEMIN  DE  FER  DU  cxsilDJl. Défenderesse. 


Le  dem Aiidear  ponrtoiTAit  en  dommages, 
eonoliiant  à  ce  qu'il  lui  fut  payé  une 
lomme  de  loizaate  louis,  et  que  la  défen- 
derease  fat  contrainte  à  faire  certains  tra- 
vaux pour  empêcher  tels  dommaires  à 
l'avenir.  Le  demandeur  ayant  faulit  se 
poorrut  en  rétislon. 

Jugé  :— Qu'en  pareil  cas»  un  dépôt  de 
vingt  piastres,  an  désir  du  statut,  était 
suflisant»  et  qu^  n'y  avait  rien  de  réel 
dans  raetkm. 


Tbe  plaintiff  sued  for  damages,  oonolud- 
Ing  that  a  sum  of  sixty  pounds  oe  paid  him, 
and  that  the  defendant  he  condemned  to 
perform  certain  works  fto  put  an  end  to 
sueh  damages>for  the  future.  The  plain- 
tiff's action  having  heen  dismissed  he 
inscribed  for  review. 

Held  :— That,  in  a  case  of  this  desorip- 
tion,  a  deposit  c^  twenty  dollars,  in  confor- 
mity vrith  the  statute,  was  sufficient,  and 
that  the  action  was  not  a  real  action. 


Jugement  rendu  le  3  octobre,  186&. 

L'action  en  la  cause  était  en  dommage,  résultant,  ainsi 
que  le  demandeur  le  prétendait,  de^ce  que  la  défenderesse 
dans  la  construction  de  son  chemin  de  fer,  avait  fait  cer- 
tains travaux  qui  avaient  causé  h  la  terre  du  demandeur, 
sur  laquelle  le  chemin  de  fer  passait,  certains  dommages, 
et  sur  ce  il  concluait  :  "  A  ce  que  par  le  jugement  de  cette 
*'  Honorable  Cour,  la  défenderesse  en  cette  cause  soit  con- 
*'  damnée  kbixe  cesser  les  inondations  sus-alléguées,  à  faire 
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'*  totLB  left  travaxut  nêcesBaÎTeB  pour  cette  fin,  et  notatnmat 
''  à  t^reuser,  élargir  et  entretenir  le  fossé  stu^mentionné  sar 
"  la  terre  du  demandeur,  sous  le  délai  que  cette  Cour 
''jugera  convenable,  et  qu'à  dé&ut  de  ce  Mre  dans  le  dit 
''  délai,  il  soit  permis  au  dit  demandeur  de  fidre  Im-méme 
"  les  tratiflLUz  sus^nentionnés  aux  frais  de  la  dite  défende- 
"resse. 

''  Concluant  en  outre  le  dit  demandeur  à  ce  que  la  dite 
**  défenderesse  8<Ht  condamnée  à  payer  au  dit  demandeur 
"^  la  sos^te  somme  de  soixante  louis  courant^de  dommages, 
"  avec  intérêt  et  les  déyena" 

L'action  du  demandeur  ayant  été  renvoyée,  il  se  pourvut 
en  révision  et  déposa  au  désir  de  la  27  et  28  Yic^  chap, 
89,  sec.  21,  la  somme  de  vingt  piastres. 

La  défenderesse  prétendit  que  Taction  telle  que  portée, 
avec  les  conclusions  epédales  ci-dessius  rs^pportées,  était  une 
cau6e  qui  entrait  dasus  la  catégorie  de  celles  où  un  dépôt 
de  quarante  piastres  était  nécessaire,  en  autant  que  Taction, 
avec  de  pareilles  Conclusions,  était  une  action  xédle,  et  sur 
ce  fit  motkm  que  l'inscription  de  la  cause  sur  le  rôle  de 
révision  iat  mise  de  coté,  déclarée  de  nul  efifet  et  le  record 
remis  à  la  Cour  Supérieure  pour  le  district  de  KamoarasdiA, 
où  la  cause  avait  origine. 

Les  parties  ayant  été  entendues  sur  cette  motion,  la  Cour 
de  Révision  déclara  le  déi)ôt  suffisant  et  par  conséquent 
renvoya  la  motion  de  la  défenderesse. 

RoDTHiBit,  pour  le  demandeur. 
Lkusvbx,  Q.  C^  -pcfwc  la  défmderesse. 
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COUB  SUPÉRIETJKB.— MONTBÉAL. 
Présent:— Monk,  Juge. 

MsLOCHB ~ Demandeur. 

vs. 

HAiNÀUiiT—, Défendeur. 

No.  2308.^  et 

Bâbb£ Opposant. 

et 
Nicholson • Opposant. 


Jicé  I— ()ae  le  Tvndev  d'om  htagp  dn 
portdepiiudeqiiiiaetoiinoaaz,  ne  pant 
jMMnsr,  par  prirUèg»,  sur  las  derilers 
proranant  de  1»  Tente  par  ezéovtkn  da 
Mtte  barge,  la  balaiiea  qni  lid  raate  due 
nir  le  prix  de  Tente. 


Held  :— <l!hat  Iha  Tandor  af  a  baiga  not 
ezaaading  flitaan  tone,  cannot  olaim>  b^ 
piiTllaga,  on  the  monevs  ariaing  from  tha 
Jndiai  J  aala  of  (ba  paid  barge,  ttie  bala|iao 
still  due  te  blm  on  tba  price  of  sala. 


Jugement  r^idn  le  80  décembre,  1866. 

Le  16  maars,  1865,  nn  bref  d'exécution  fat  décerné  contre 
les  meubles  du  défendeur  à  la  poursuite  du  demandeur,  et 
on  saisit  connue  à  lui  appartenant  la  barge  Leclaire,  qui 
fdt  Tendue,  et  la  somme  de  $802.17,  produit  de  cette  vente, 
fut  rapportée  par  le  shérif. 

Plusieurs  oppositions  afin  de  conserver  produites,  ajlé- 
guèrent  la  déconfiture  du  défendeur,  en  sorte  qu'il  fidlut 
appeler  les  créanciers. 

Le  80  octobre,  1865,  le  protonotaire  déposa  son  rapport 
de  dirtribntioii  qui,  après  collocation  des  frais  privilégiée, 
emteiiait  Fitrai  suivant: 

""  7.  A  l'oppoaaut,  Louis  Bsné,  m  déduction  de  sa  réela» 
**  XQitkm,  au  moniaiit  de  I811i>9,  fimdé^  sur  un  acte  de 
"  vente  de  la  baarge  Ledaire^  aeMe^t  vendue  en  cette  came, 
"  consenti  par  lui  au  défendeur  et  passé  le  17  mars,  1861» 
**  devant  J.  Dubreuil  et  son  confrère,  uotme^r  le  dit  lipips 


52 

"  Barré,  réclamant  le  privilège  de  vendeur  par  sa  dite  op- 

"position 1180.87 

*'  Frais  d'opposition  à  M.  H.  Bourgoin,  écuier ...    12.78 
"  Au  Protonotaire 2.00 


♦145.60" 


La  barge  en  question  avait  été  vendue  au  défendeur 
pour  le  prix  de  douze  cents  piastres,  et  il  y  avait,  dans  Facte 
de  vente,  stipulation  que  Tacquéreur  ne  pourrait  la  vendre 
avant  d'avoir  payé  tout  le  prix. 

n  ne  paraissait  pas  que  la  barge  en  question  eut  jamais 
été  enregistrée  conformément  aux  dispositions  du  chapitre 
41  des  Statuts  B>eibndus  du  Canada. 

La  collocation  de  cette  (créance  ftit  contestée  par  Nichol- 
son, Tun  des  opposants  afin  de  conserver  ;  il  alléguait  que 
la  barge  en  question  était  un  vaisseau  de  plus  de  quinze 
tonneaux  ;  que  la  vente  par  Barré  au  défendeur  n'avait 
pas  été  faite  suivant  les  lois  du  pays,  le  certificat  de  pn>- 
priété,  non  plus  que  le  certificat  du  constructeur,  n'étant  pas 
allégués,  et  que  l'acte  de  vente  n'avait  pas  été  enregistré 
dans  les  livres  du  bureau  de  douane  à  Montréal  ;  que  par 
le  droit  commun  un  vendeur  de  navire  n'a  pas  de  privi- 
lège sur  les  produits  de  la  vente,  (1)  et  qu'en  supposant 
que  ce  privilège  eut  été  reconnu  par  le  droit  commun» 
le  statut  concernant  l'enregistrement  des  navires  et  des 
hypothèques  sur  iceux,  y  avait  dérogé  ;  que  la  barge  n'était 
plus  dans  le  même  état,  ayant  été  considérablement  et 
essentiellement  réparée  et  changée  ;  qu'enfin  le  défendeur 
l'avait  possédée  comme  propriétaire  et  en  qualité  de  mar- 
chand, et  que,  plus  de  six  mois  avant  la  vente  sur  exécu- 
tion, le  défendeur  était  en  déconfiture,  et  que,  suivant  l'acte 
concernant  la  £edllite,  la  demande  de  privilège  ne  pouvait 
être  exercée  que  dans  les  15  jours  de  la  vente. 


^)  Vftlin,  p.  U7, 
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Barré  répondit  à  cette  contestation  que,  lors  même  qne 
la  vente  n*ent  pas  été  revêtue  des  formalités  requises 
par  le  statut,  cette  omission  ne  pouvait  le  priver  de  son 
privilège  de  vendeur,  (1)  et  que  Tacte  de  faillite  de  1864, 
ne  pouvait  affecter  un  droit  acquis  en  1861. 

La  cause  ayant  été  inscrite  pour  enquête,  Nicholson  n'éta- 
blit pas  que  le  défendeur  fut  en  déconfiture  avant  l'exé- 
cution, et  Barré,  interrogé  comme  témoin,  admit  que  le 
défendeur  avait  fait  de  grandes  réparations  à  la  barge. 

La  cause  entendue  au  mérite,  jugement  Ait  rendu  en 
fitveur  de  Nicholson,  motivé  comme  suit: 

"  La  Cour,  etc. — Considérant  que  le  dit  opposant,  Louis 
"  Barré,  n'a  pas  de  privilège  sur  les  deniers  prélevés  en 
""  cette  cause,  comme  il  le  prétend  par  sa  dite  opposition,  et 
''  que  son  opi)Osition  «est  mal  fondée  quant  à  l'existence  du 
"  dit  privilège  :  La  Cour  maintient  la  dite  contestation  avec 
''  dépens  contre  le  dit  Louis  Barré,  et  met  de  côté  et  annulle 
"  la  dite  7e  collocation  du  dit  rapport  de  distribution,  et 
^  ordonne  que  le  dit  rapport  soit  modifié,  et  que  le  montant 
"*  de  la  dite  7e  collocation  soit  distribué  au  marc  la  livre 
"  entre  le  dit  opposant  Louis  Barré,  le  dit  Nicholson,  et  tous 
''  les  autres  opposants  en  cette  cause  non  colloques,  suivant 
''  le  montant  de  leurs  créances." 

BouBOOiN,  pour  Barré. 
GriBouÀBD,  pour  Nicholsou. 


(1)  lAMotion  10  da  oh.  41  dès  Statuts  BefonduB  dn  Canada,  porte  qa^on  aeto  d« 
Tente  d«  bâtiment  non  rerétn  dei  fonnalités  requiMs,  ne  transAre  pas  la  propriété, 
fivré  était  done  raaté  propriétaire. 
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DISTRICT  DE  QUÉBEC. 


BANC  DE  LA  SEINE,  I 

EN  APPEL.  1 

Présents  i—DuvAii,  Juge-en-Chefi   Aylwin,   Meeedith, 
Dbummond  et  MoNDLET,  Juges. 


Delsby Appelant. 

et 
Campbell,  et  â2.«. .«..«... o.  ...Intimée. 


ja^é  : — lo.  Que  l'exéotfteiir  testamen- 
tidrë  povt  être  pouniiiTi  Mtil  potar  ie  re-> 
oouTTement  des  dettes  mobilières  dues 
par  le  testateur. 

3o.  Que  le  deroir  de  Texéenteiir  testa- 
mentaire, ainsi  poarsuiW,  est  de  dénonoer 
la  demande  à  l'Héritier!  a^  j  a  dD«te,  aAn 
qn'il  radmetto  on  la  conteste. 


Held  :— lo.  That  the  testftmentarj  exe- 
cutor may  be  sued  alette  îàt  the  Hàfpnt^ 
of  the  deUm  mobmènt  of  the  testator. 

2o.  That  the  du^  of  the  tostamentarr 
executor,  thus  sued,  is  to  notify  the  heir 
of  the  demand,  if  there  be  any  doubts 
so  that  he  may  admitor  contest  it. 


Jugement  rendu  le  20  Septembre,  1866. 

L'action  en  cour  de  première  instance  avait  été  portée 
par  l'appelant  coâtre  les  intimés,  eu  leur  qualité  d'exécu- 
teurs testam^itaires  de  feu  G*.  M.  Douglas,  et  comme  tels 
en  possession  de  sa  succession,  pour  la  restitution  de  cer- 
tains morceaux  d'or  natU^  prêtés  au  dit  feu  Œ  M.  Douglas 
coimne  échantillons  des  mines  d'or  de  Bigaud-Yaudreuil. 
L'appelant,  par  ses  conclusions,  demandait  que  les  intimés, 
en  leur  qualité  d'exécuteurs  testamentaires,  et  vu  leur  pos- 
session susdite,  fussent  condamnés  à  lui  rendre  et  restituer 
les  dits  morceaux  d'(nr  nati^  ou  à  en  payer  la  yaleur,  savoir  : 
cent  louis  courant. 

A  cette  action  les  intimés  répondirent  par  quatre  di£%- 
rents  plaidoyers,  savoir  :  exceptions  temporaire  et  perpé- 
tuelle— défenses  au  fonds  en  fait  et  en  droit. 

Dans  tous  c^  plaidoyers,  et  principalement  dans  la  dé- 
fense au  fonds  en  droit,  les  intimés  prétendirent  que  l'action 
de  l'appelant  aurait  dû  être  dirigée  contre  les  héritiers  du 
dit  feu  G-.  M.  Douglas,  aussi  bien  que  contre  les  intimés  ; 
les  raisons  à  l'appui  de  la  défense  au  fonds  en  droit  étaient 
comme  suit  : 


1st.  Because  the  said  action  was  directed  against  the 
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rec^Muxdent»  aikxie  in  theii  q^nality  of  exeootors  of  the  last 
will  md  testament  of  the  late  Q^orge  Mellis  Donglafi,  and 
bis  pexsonal  représentatives  should  also  have  been  made 
parties  to  the  said  action. 

2nd.  Because  the  said  respondents  had  no  capacity,  gtea- 
lUé  Ugale,  to  defend  the  said  action,  and  could  not  be  com- 
pelled to  plead  thereto,  except  in  the  presence  of  and  by 
the  co-operation  of  the  said  respresentatives  of  the  said  late 
George  Mellis  Douglas. 

La  cause  ayant  été  inscrite  pour  audition  sur  la  défense 
au  fonds  en  droit,  l'appelant  demanda  par  motion  que,  tu 
le  refus  des  intimés  de  répondre  à  Taction  de  rappelant 
en  l'absence  des  héritiers,  il  lui  Ait  permis  de  mettre  lui* 
même  les  héritiers  en  cause.  Lies  parties  ayant  été  enten- 
dues, tant  sur  cette  motion  que  sur  la  défense  au  fi>nds  en 
droit,  la  Cour  Supérieure,  le  6  février,  1865,  rendit  le  juge- 
ment suivant; 

"  La  Oour  ayant  entendu  les  parties  en  droit  sur  les 
"  plaidoyers,  savoir  :  sur  le  mérite  de  la  défense  au  fonds 
''  en  droit,  et  aussi  sur  la  motion  du  demandeur  pour  per- 
'*  mission  de  mettre  en  cause  les  héritiers  et  légataires  uni- 
**  vexsels  de  feu  G-eorge  MeUis  Douglas  ;  considérant  que 
**  le  demandeur  n'a  aucun  droit  d'action  contre  les  déién- 
"  deurs  en  leur  quahté  d'Exécuteurs-Testamentaires  de  feu 
"  George  Mellis  Douglas,  et  que  sans  au  moins  alléguer 
"  que  les  dits  Exécuteurs  sont  chargés  par  le  Testament 
"  du  dit  George  Mellis  Douglas  de  payer  les  dettes  du 
"  défunt»  le  demandeur  ne  peut^  à  cet  étage  de  la  cause, 
"  mettre  en  cause  les  héritiers  légaux  du  dit  George  Melljs 
'*  Douglas;  renvoie  la  motion  du  dit  demandeur  avec  dé* 
"*  pens;  de  plus,.renvoie  également  l'action  du  demandeur 
**  avec  dépepos»  quant  à  présmtet  sauf  à  se  pourvoir  coKutre 
'^qnidedxoit" 

C'est  de  oe  jugement  qu'était  appel 
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Tascheeeau,  h.  K,  potir  l'appelant. — ^L'kppelani  soumet 
respeetueusement  que  ce  jugement  est  contraire  à  la  loi,  et 
il  soumet  à  Texamen  de  cette  Cour  les  trois  propositions 
suivantes,  qui  renferment,  selon  hd,  la  doctrine  des  Juris- 
consultes anciens  et  modermes  sur  ce  point  : 

1^  L'action  de  l'appelant,  actio  œmmodati  direcia,  est  une 
action  pers(»melle  ; 

2°  L'Exécuteur-Testamentaire  peut  être  poursuivi  seul 
pour  le  recouvrement  des  dettes  mobilières  dues  par  le 
défunt  qu'il  représente  ; 

3°  Le  devoir  de  l'Exécuteur-Testamentaire,  en  ce  cas» 
est  de  dénoncer  la  demande  aux  héritiers,  s'il  y  a  des  doutes, 
afin  qu'ils  l'admettent  ou  la  contestent. 

La  première  proi)osition  énoncée  ci-dessus  ne  souflâ*e 
aucune  difficulté.  C'est  une  de  ces  vérités  élémentaires 
qui  n'exigent  aucune  démonstration.  Un  fait  non  moins 
évident,  c'est  que  la  dette  réclamée  des  intimés  est  une 
dette  mobilière,  claire  et  liquide.  L'appelant  allègue  dans 
son  action  que  le  défont  lui-même,  Qt.  M.  Douglas,  a  cons- 
taté le  prêt  par  lui  allégué  dans  un  reçu  signé  par  hti,  éta- 
blissant la  valeur  de  ces  morceaux  d'or.  La  seule  question 
qui  pouvait  donc  s'élever  dons  cette  cause,  était  de  savoir 
si  la  signature  apposée  au  reçu  était  celle  de  G-.  M.  Douglas. 
Il  ne  peut  donc  pas  y  avoir  de  dette  qui  soit  plus  claire  et 
liquide  que  celle  de  l'appelant  ;  il  n^  &  pas  de  différence  à 
cet  égard  entre  un  billet  promissoire  et  le  reçu  allégué  par 
rappelant.  De  plus,  cette  signature  était  familière  aux 
intimés,  et  il  n'y  avait  pour  eux  aucun  danger  quelconque, 
aucune  responsabilité  à  ^icourir,  en  reconnaissant  et  en 
payant  une  dette  aussi  bien  constatée. 

2me  Proposition. — Cette  seconde  proposition  n'est  jm» 
moins  facile  à  établir.  Tous  les  auteurs  anciens  et  modernes 
décident  unanimement  que  les  Exécuteurs-Testamentaires 
peuvent  être  poursuivis  pour  le  recouvrement  des  dettes 
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mobiKères  du  défunt,— que  si  ces  dettes  sont  claires  et 
liquides  et  du  nombre  de  celles  qui  ne  souffrent  i>as  de 
contestation,  comme  celle  de  rapi)elant,  les  ExécuteunsK 
Testamentaires  i)euYent  payer  de  suite,  mais*  que  si  les 
réclamations  paraissent  douteuses,  alors  ils  doivei^t,  comme 
dit  Pothier,  dénoncer  la  demande  aux  héritiers  afin  qu'ils 
fadmettent  ou  la  contestent.  (1). 

Troisième  proposition, — ^Lès  autorités  déjà  citées  servent 
aussi  à  démontrer  la  proposition  énoncée  ici  par  l'appelant. 
Néanmoins,  il  croit  devoir  en  ajouter  quelqu^a-unes  :  'Pan- 
dectes  Françaises,  vol.  9,  page  880  :  "  H  doit  néajimoins 
(l'exécuteur,)  obtenir  le  consentement  de  l'héritier  et  lui 
dénoncer  les  demandes  qui  peuvent  être  formées  contre 
lui;  car  sans  cela  cet  héritier  pourrait  prétondre  qu'il  avait 
de  bons  moyens  pour  se  soustraire  au  paiement  demandé, 
et  refuser,  ou  du  moins  contester,  l'allocation  des  sommes 
payées."  (2) 

Andrews,  for  respondent  : — The  principal  question  sub- 
mitted  to  the  consideration  of  the  Court  is  whether  the 
Court  below  erred  in  its  adjudication  upon  the  respon- 
dent's demurrer. 

The  question  lis  in  effect  this,  does  an  action  at  the 
instance  of  a  creditor  of  the  testator  lie  against  a  testamen- 
tary executor  alone,  that  is,  without  the  heirs  being  made 
parties  to  the  suit,  where,  by  the  will,  the  executor  has  not 
been  charged  with  the  payment  of  the  debt  of  the  de- 
ceased? 


0)  Fenrlèro,  Diet  de  Droit,  rbo.  Exdoatoor»  p.  571  :— Baoquet,  Tr.  des  Droiti  de 
JnBtiM,  p.  778  :— 1er.  LoiMl.lib.  2, 2 1, 4  regie»  16  :— 1er.  Arrêtés  de  LMnoignon,  p.  313» 
f  14:-^:Jode  Civil  da  B.  C,  lib.  '3,  j>.  171  :— 9  JPaadeotei  Françaises,  No.  m  :— 4 
Mareadé  p.  109,  No.  156,  (6i*)  :— 2  Pigeau,  pp.  391  et  392  :— Feirière,  iDstitatas 
CoQtnmières,  Ub.  3,  t.  6,  art  104: —Pothier,  Don.  et  Test  ch.  5,  seot.  3,  art  1er. 
Her,  p.  372  :— 1813,  No  53,  Langlois  ts.  Dénéchand  :— 1850,  No.  1577,  Parent  vs, 
Langlois  :— 1856,  Qalameaa  rs.  Bitner  :— 185^  No.  900,  Déronsselle  ti.  LelidTre, 
it  911a  :— 1859,  No.  1888,  Russell  TS.  Moss. 

O)  Diet  dj»  Droit,  Ferrière,  rbo.  Bz.  Tsit  p.  571  i^Peth^  Doo.  et  leat»  p.  6Z2 1^ 
4  Hvoadé»  p.  109,  §  156  :-9  Durantoo»  No.  iiZ. 
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The  learned  Judge  of  the  Court  below  had  by  a  pxe- 
TÎotus  decision  given  in  a  case  brought  before  him,  held 
that  an  action  could  not  be  maintained  at  the  suit  of  a  cre- 
ditor of  the  testator  against  an  executor  alone,  even  where 
he  had  been  by  the  will  directly  charged  with  the  Uquidar 
tion  of  the  debts,  but  that  the  heirs  or  other  personal  repre- 
sentatives must,  notwithstanding  that  daose  in  the  testap 
ment,  be  made  parties  to  the  suit.  (1) 

The  constant  jurisprudence  in  Lower  Canada  has  been 
that  if  a  testator  direct  his  debts  to  be  paid  by  his  executor, 
an  action  can  be  supported  against  the  latter  by  a  creditor 
of  the  deceased  for  the  recovery  of  a  dette  mobiliaire^  but  it 
is  believed  such  has  not  been  the  case  where  the  executor 
had  not  been  charged  with  the  payment  of  the  testator's 
debts. 

Pothier  indeed  says  the  action  would  lie  against  the 
executor  in  his  quality  of  executor  whether  he  is  or  is  not 
charged  by  the  will  with  the  payment  of  the  debts,  because 
it  is  to  be  presumed  the  testator  intended  the  executor 
should  pay  them,  and  therefore  the  direction  to  do  so  is  to 
be  understood,  sous  entendu^  in  every  will.  On  the  other 
hand  Marcadé  (Vol.  4,  page  109)  contends  that  the  execu- 
tor, as  executor,  is  never  bound  to  pay  the  debts,  but  is  so 
as  having  the  saisine  of  the  estate  of  the  deceased,  where 
the  law  gives  it  to  him.  Now  it  can  only  be  for  one  or 
other  of  these  reasons  that  he  can  be  Uable,  that  is,  because 
he  is  charged  either  expressly  or  tacitiy  with  the  liquida- 
tion 6f  the  debts,  or  by  reason  that  the  law  gives  him  the 
saisine  of  the  debtor's  estate. 

The  rulings  of  the  Court  here  have  hitherto  been  in  con- 
formity to  these  authors,  namely,  that  if  a  testator  direct 
his  executor  to  pay  the  debts,  a  creditor  of  a  debt  mobiliaire 
can  support  an  action  against  the  latter. 


ri)  Gupur  TB.  Hvoter:— 1  Aigon,  p.  417  :— 4  Grand  Ooutamier  de  Ferrièra,  p.  164» 
f  18  :— 2  PigeAo,  pp.  391,  608  :— Ferrièro,  IMet.  do  Droit,  yIm.  Ez.  Teft.*p.  Ml. 
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MoNDELST,  Juge,  disserUiente  : — ^L'action  en  cour  de  pre» 
mière  infitance  était  dirigée  par  le  seul  et  unique  héritier  de 
feu  Charles  Joaeph  ChauasegroB  de  Léry,  contre  les  exécu- 
teurs testamentaires  de  feu  Gt.  M.  Douglas,  axix  fins  de  les 
Mre  condamner  à  lui  restituer,  sous  huit  jours,  des  morceaux 
d'or  natif  que  lui  avait  prêtés  son  frère,  le  dit  G.  J.  Chausse» 
gros  de  Léry,  comme  échantillons  des  mines  d'or  de  la 
seigneurie  de  Bigaud-Yaudreuil,  où  ils  avaient  été  trouvés. 

Cette  action  fat  rencontrée  par  quatre  plaidoyers,  et 
entre  autres,  par  xme  défense  en  droit  par  laquelle  les  défen- 
deurs prétendirent  qu'attendu  qu'il  n'est  pas  allégué  par 
le  demandeur,  dans  sa  déclaration,  que  le  dit  feu  G-.  M. 
Douglas  avait  chargé,  par  son  testament,  ses  exécuteurs 
testamentaires  de  payer  ses  dettes,  ces  derniers  ne  sont  pas 
passibles  de  Taction  ainsi  intentée  contre  eux. 

Les  parties  ayant  été  entendues  sur  cette  défense  en 
droit,  la  Cour  a  débouté  l'action  et  en  même  temps  ren- 
voyé la  motion  du  demandeur  pour  permission  de  mettre 
en  cause  les  héritiers  du  dit  Gr.  M.  Douglas.  (1) 

Je  suis  d'avis  que  le  jugement  est  bien  fondé.  L'action 
est  mal  intentée  contre  les  exécuteurs  testamentaires,  que 
l'on  n'allègue  pas  être  chargés  de  payer  les  dettes  du 
déftmt.  Cela  posé,  il  ne  pouvait  y  avoir  lieu  de  mettre  en 
cause  les  héritiers  et  légataires  universels,  contre  lesqiïels 
il  devient  nécessaire  d'intenter  une  action. 

Le  jugement  dont  est  api)el  devrait  donc  être  confirmé. 
D  va  être  infirmé  par  la  majorité  de  la  Cour. 

Mersdith,  Justice: — The  question  raised  in  this  case, 
was  fully  argued  in  the  Superior  Court  about  fourteen  years 
ago,  in  the  case  of  Parent  vs.  Langlois. 

Àt  that  time,  having  then  been  but  a  short  time  in  this 

0)  VHeSMfra,^.». 
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district,  I  was  not  familiar  with  the  practice  here  ;  but  from 
a  note  wWch  I  then  made,  I  find  I  was  informed  by  the  Chief- 
Justice  of  the  Superior  Court,  and  by  the  Chief-Justice  of 
this  Court,  then  a  Judge  of  the  Superior  Court,  that  it  had 
been  the  constant  practice  of  the  Courts  in  this  district  to 
allow  actions  for  personal  debts  against  executors;  and 
after  a  very  careful  examination  of  the  authorities  on  the 
subject,  (which  I  admit  are  conflicting)  I  came  to  the 
conclusion  that  the  established  jurisprudence  was  justified 
by  the  authorities;  and  that  if  the  question  had  to  be 
decided  upon  general  principles,  irrespective  of  authorities, 
that  it  ought  to  be  decided  in  the  same  way.  Accordingly, 
in  the  case  just  mentioned,  (Parent  vs.  Langlois)  the 
action  was  maintained  against  the  executors,  although  the 
plaintifi*  had  omitted  in  the  declaration  to  allege  that  the 
will  empowered  the  executors  to  pay  the  debts.  TJi)on 
further  consideration  of  the  subject,  the  judgment  thus  ren- 
dered seems  to  me  to  be  right  in  principle. 

The  creditors  of  an  estate  have  plainly  a  right  to  urge 
their  claims  against  the  persons  in  actual  possession  of 
assets  liable  for  such  claims.  Under  the  custom  of  Paris, 
executors  are  seized  of  the  whole  of  the  personal  estate  of 
the  deceased,  and  therefore  the  creditors  have  a  right  to 
look  to  the  executors  ibr  the  payment  of  the  personal  debts  ; 
subject  always  to  the  right  of  the  executors  to  call  in  the 
heirs  or  universal  legatees,  if  the  executors  think  it  necesr 
sary  for  their  own  protection,  or  for  the  interest  of  the  heirs 
or  legatees  to  do  so. 

This  is  the  view  taken  of  the  subject  by  Marcadé,  one  of 
the  most  judicious  commentators  upon  the  Code.  After 
sajring  that  the  testamentary  executors  as  such  are  not 
bound  to  pay  the  debts  of  the  estate,  the  author  adds  : 

^*  Quoique  Texecuteur-testamentaire  ne  soit  jamais  tenu 
*'  à  ce  titre  de  payer  les  dettes  du  défunt,  il  peut,  en  fait, 
^*  quand  il  a  la  saisûie»  être  attaqué  par  les  créanciera  héré- 
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"  ditaires  comme  détenteur  des  menbleB  de  la  succession, 
**  puisque  ces  créanciers  peuvent  tout  aussi  bien  exercer 
"  leurs  poursuites  sur  les  meubles  que  sur  les  immeubles. 
"  L'exécuteur,  dans  ce  cas,  ne  devra  payer  que  du  consen- 
"  tement  de  l'héritier  ou  par  ordre  de  la  justice,  pour  éviter 
*'  les  difficultés  lors  de  la  reddition  de  son  compte.  Il  en 
"  est  autrement  des  dettes  auxquelles  sa  propre  adminis* 
'*  tration  donne  lieu."  (1) 

The  rule  laid  down  by  Macardé,  and  which  this  Courtis 
about  to  act  upon,  seems  advantageous  to  all  parties,  as 
tending  to  avoid  unnecessary  trouble  and  exx>ense. 

According  to  that  rule,  the  creditors  look  to  the  i>erspn8 
actually  seized  of  the  personal  estate  of  the  deceased.  If 
the  liability  sought  to  be  enforced  against  the  estate  admit 
of  any  doubt,  the  executors,  as  the  guardians  of  the  estate, 
have  a  right  to  call  in,  and  are  in  duty  bound  to  call  in 
the  heirs  or  legatees.  In  this  way,  the  presence  of  the  heirs 
or  legatees  is  secured  when  it  is  necessary;  and  the 
trouble  and  expense  and  delay  of  calling  them  in  when 
unnecessary  is  avoided  ;  whereas,  under  the  opposite  system, 
the  heirs  or  legatees  would  have  to  be  called  in,  in  every 
case,  although,  in  order  to  avoid  expense,  they  might  be 
willing  to  leave  the  settlement  of  the  estate  to  the  executors. 

If  it  be  said  that  the  executors  may  omit  to  call  in  the 
heirs  or  legatees,  the  answer  is  that  the  executors  are  the 
guardians  of  the  estate  appointed  by  the  testator  ;  and  it 
cannot  be  presumed  that  they  will  neglect  their  duty. 

Moreover^  their  own  interest  would  be  a  strong  protec- 
tion against  the  neglect  of  their  duty  in  this  respect. 

A  distinction  is  made  by  some  authors  between  oases 
when  the  testator  orders  his  executors  to  pay  his  debts, 
aad  those  in  which  he  does  not  do  so.  But  that  distinc- 
tion seems  to  me  unfounded. 


a)4MaoAxdé,p.lli. 
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Every  testator  must  be  presmned  to  intend  fiiat  his  jost 
debts  shall  be  paid.  Moreover  it  wonld  be  wrong  to  make 
the  rights  of  creditors  depend,  not  upon  tiieir  contracts, 
nor  upon  the  law,  bnt  npon  the  will,  or  rallier  npon  the 
form  of  the  will,  of  their  debtor. 

I  do  not  think  it  necessary  in  this  case  to  review  the 
authorities  on  this  subject.  They  have  been  collected  wA 
placed  before  us  with  much  care  by  the  parties, — and  all 
that  remains  for  us  to  do, — is  to  expresss  our  opinion  as 
we  have  done,  upon  those  authorities  and  upon  the  reasons 
upon  which  they  are  founded.  ' 

It  is  however  satisfactory  to  me,  to  find  that  the  doctrine 
acted  upon  by  the  Superior  Court  in  Parent  vs.  Langlois,  and 
upon  which  we  now  act,  is  in  accordance  with  tiie  provi- 
sions of  our  own  Code,  which  has  just  received  the  sanc- 
tion of  the  Legislature.  The  article  171  of  Titie  2, 
Book  8,  contains  the  following  provisicm  :  **  The  te»- 
"  tamentary  executor  pays  ihe  debts  and  discharges  the 
''particular  legacies,  with  the  consent  of  the  heir  or 
^  legatee  who  receives  the  succession,  or  after  calling  in 
"  such  heir  or  legatee  with  the  authorisation  of  the  Court 

**  He  may  be  sued  for  what- 

"  ever  falls  within  the  scope  of  his  duties,  saving  his  right 
"  to  call  in  the  heir  or  the  legatee.*^ 

Whatever  doubts  may  heretofore  hare  existed  as  to  the 
question  under  consideration,  it  is,  I  think,  sufficiently  plain 
that,  under  the  provisions  of  this  article,  a  testamentary 
executor  may  be  sued  for  a  debt  due  by  the  testator,  and 
that  it  is  the  duty  of  the  executor  to  call  in  the  heir  or 
legatee  when  that  is  neoessaory. 

For  these  reasons  I  agree  with  the  chief-justice  and  my 
brethren  Aylwin  and  Drummond — in  thinking  that  ilie 
judgment  dismissing  tiie  action  of  the  appellant  against  tiie 
respondents  as  executors  must  be  reversed. 


es 

Tlie  Court)  &c. — Concddermg:  tibat  acoording  to  the  «He* 
gation»  contained  in  the  declarstiion  of  the  appellant,  he  mn 
a  creditor  of  the  late  G-eorge  M.  Douglas  at  the  time  of  his 
death,  and  that  as  such  creditor,  he,  the  appellant,  had  a  right 
to  enforce  his  claim  against  the  whole  of  the  estate  ^  the 
said  Greorge  M.  Dooglas,  includiiig  the  moveable  property 
forming  part  thereof:  And  considering  that  nx>on  the 
death  of  tiie  said  Greorge  M.  Donglas,  tiie  respondents,  as 
the  executors  of  his  last  will  and  testament,  became  seized 
of  the  moveable  property  belonging  to  his  estate  and  so 
«abject  to  the  payment  of  the  claim  of  the  appeUant  as 
aforesaid  :  And  considering  that  the  appellant  had  a  right 
to  enforce  his  said  claim  against  the  said  moveable  pro- 
perty, by  action  against  the  respondents  as  the  i)ersons 
legally  seized  thereof,  and  therefore,  that  in  the  judgment 
of  Hie  Court  below,  maintaining  the  défense  au  fonds  en  droit 
filed  by  the  respondents  and  dismisnng  the  action  .of  the 
appellant^  there  is  error  :  And,  as  regards  the  motion  of  the 
said  appellant  to  be  permitted  to  make  the  heirs  and  uni- 
versal legatees  of  the  said  George  M,  Douglas  parties  in  the 
said  action  :  Considering  that  alâiongh  the  said  respon- 
denis  had  a  right,  at  iJieir  own  diligence,  to  have  the  said 
hdrs  and  universal  legatees  of  the  said  late  George  M. 
Douglas  made  parties  to  the  said  action,  and  although  t}ie 
said  appellant  was  not  bound  so  to  do,  yet  tiiat  the  appel- 
lant may  have  an  interest  in  causing  the  said  heirs  and 
universal  legatees  of  the  said  George  M.  Douglas  to  be 
made  x>arties  in  tàe  said  cause,  and  that  there  is  no  legal 
objection  to  their  doing  so,  if  they  think  fit  ;  doth,  in  conse- 
quence, reverse  the  judgment  rendered  by  the  Sui)erioT 
Court,  at  Quebec,  on  the  fourth  day  of  February,  one  thou- 
sand eight  hundred  and  sixty-five,  and  proceeding  to  ren- 
der the  judgment  which  Ihe  Court  below  ought  to  have 
rendered  in  the  premises,  doth  grant  the  said  motion  of  the 
said  appellant  praying  to  be  permitted  to  make  the  said 
heirs  and  universal  legatees  of  the  said  late  G.  M.  Douglas 
parties  in  the  said  action  :  and  doth  dismiss  the  défense  cm 
fonds  en  droit  of  the  said  respondents  in  this  cause  filed,  and 
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dbth  order  the  parties  to  proceed  to  the  adduction  of  èT> 
dence  npou  the  other  issues  in  this  cause  raised. 

Taschereau  &  Blanchet,  for  appellant. 
Andrews  &  Andrews,  for  respondents. 


BANC  DE^A  KEINE,j  distriot  DE  MONTREAL. 

Presents: — DuVal,  Juge^n-Chef,  Aylwin^  Drummond  et 
Mondelet,  Juges. 

Le  Pro.  Qenl.  ;?ro  Bbgina * ^ Appelant 

et 
Ellice • Intimé. 


Jagé  :— ^tt'U  J  %  appel  à  la  Cour  du 
Banc  de  la  Reine,  des  décisionB  en  Cour 
Snpérleare,  sur  révision  des  sentenoes  des 
kroitres  provinoiaui. 


Held  :— That  there  is  an  appeal  to  tha 
Court  of  Qaeen's  Benoh,  tcom  decisions  dt 
the  Superior  Court,  upon  review  of  orders 
of  the  protinoial  arbitrators. 


Jugement  rendu  le  7  juin,  1865. 

L'intimé  en  cette  cause  ayant  fait  au  gouvernement  do 
cette  province  une  demande  en  dommages,  qu^il  alléguait 
lui  avoir  été  causés  par  certains  travaux  faits  à  ou  près  du 
Canal  de  Beauhamais,  vit  sa  demande  renvoyée  par  les 
arbitres  provinciaux.  Se  prévalant  des  dispositions  du  Sta- 
tut de  la  22  Yict.,  cap.  3,  sec.  60,  il  apx)ela  de  cette  décision 
à  la  Cour  Supérieure,  qui,  en  renversant  la  décision  des 
arbitres,  accorda  à  Tintimé  une  somme  de  j£8,575.  Le  pro- 
cureur-général, au  nom  de  Sa  Mcgestév  se  pourvut  devant 
la  Cour  du  Banc  de  la  Eeine  en  appel  pour  faire  réformer 
ce  jugement.  Par  une  exception  préliminaire,  l'intiniê 
prétendit  que  le  jugement  de  la  Cour  Supérieure  était  en 
dernier  ressort,  et  que  le  statut  ne  déclarant  pas  qu'il  y 
avait  recours  contre  ce  jugement,  ce  dernier  était  final» 
L'intimé  demandait  en  conséquence  le  débouté  de  l'appel. 

Les  parties  ayant  été  entendues,  la  Cour  du  Banc  de  la 
Reine«  siégeant  en  appel,  rendit  le  jugement  suivant: 
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Tfaia  cause  being  called  for  heaiing  on  tibe  exception  pti^ 
liminaire  filed  by  the  respandent,  both  parties  are  heard 
thereon  by  their  counsel  req>ectiyely  :  and  the  Court  doth 
reject  the  said  exception  préliminaire  filed  by  the  respon- 
denti  with  costs. 

Hon.  Œ  K  CAETiEEy  pro  ReginiL 
SoBXBi?soiii  A.  &  W.,  pour  l'intimé. 


BANC 


'i?.!^T^'^l  DISTRICT  ra 

Pré8eirto:~DinrMî^  Jhige-en-Chef^   Atlwin,  Dkommiond 
et  MJONDELSHy  Juges. 

MoBBlsoN  et  al...» Appelants. 

et 
DucHABME Intimé. 


JUgé:— Qa'kiNrèff  1a  réeaptioa  dV». 
tnfM  d»  ooBftruotion  d'une  éf^ia»,  elo., 
ceux  qui  les  ont  fiait  eonsirnire-  né  pen- 
iwt  w  ]Mairi  dM  défettoositéi  qm  s'j 
meootranty  qui  ne  dépendent  pai  dès 
Tioei  dn  ad,  à  moinfl  qu'il  n^  ait  dol  on 
iwpiiae* 


Held  :— Hiatnltar  the^oMptanee  o^Mr* 
tain  works  aboot  tlie  boildingof  aoboreh, 
Ae.,  thoae  who  hate  oalued  ttu  bnUdlng 
thneof  eannot  oontplain  of  the  defeets 
therein,  that  do  not  result  from  defects  of 
the  ground,  viem  thi  «o^  nolen  then  be 
friand  or  deception. 


Jugement  rendu  le  8  septembre,  1865. 

Le  jngemsœt  dont  était  iqppél  KtÉik  été  rendu  en  Cour 
Supéxiewe;  à  Montréal;  &it  &srevat  de  l'intimé,  le  90  arnil^ 

Les  ajq^lmtS)  syndics  dumeni  élus  pour  surveiller  la 
consbruGÉion  d'une,  é^isa  et  d'une  sacristie,  en  la  paroisse 
detât  Gdbriel  de  Brandoin,  firent  acte  de  marché  avec  Tin*' 
Umé^  le  29  niair%  1865,  et  l'intimé  entrant  d^ériger  ces 
bàtisBeacMS^miiimeiii  au  devis  annexé  au  marché,  et  de  les 
livrer  ccnq^tes  et  parachevées  le  25  décembre,  1856,  à 
&e  d'experts.  Le  prix  fiit  fixé  à  la  somme  de  .£1893  10s., 
cours  actuel,  que  les  syndics  devaient  i>ayer  à  l'intimé  aux 
^ffi^Htes  épeqpies  mentionnées  aumarché. 

6 


Par  acte  passé  le  81  décembre,  1855,  les  parties  ratifièrent 
l'acte  de  marché,  mais  prolongèrent  d'nne  année  le  délai 
fixé  originairement  x>oQr  la  livraison  des  bâtisses,  et  pour 
le  paiement  des  différents  termes  du  prix  convenu. 

Le  25  août,  1858,  les  travaux  étant  terminés,  des  experts 
forent  nommés  par  les  syâdics  et  par  rentrejweneur,  jxrar 
en  fiûre  l'examen,  et,. sur  le  rapport,  les  syndics  déclarèrent 
et  reconnurent,  i>ar  acte  authentique  dressé  à  cet  effet  i>ar 
Mtre.  Piché,  et  son  confrère,  notaires,  accepter  et  recevoir 
l'église  et  la  sacristie,  et  quitter  et  décharger  l'entrepreneur 
de  toutes  obligations  qu'il  avait  contractées  envers  eux  par 
le -dit  marché,  sans  cependant  le  décharger  de  la  garantie 
de  dix  ans  ;  et  comme  l'entrepreneur  avait,  à  la  demande 
des  syndics,  réduit  la  hauteur  des  murs  de  l'église  d'envi- 
ron trois  pieds,  il  fut  convenu  à  l'amiable  qu'il  y  aurait 
déduction  de  JC75  sur  le  prix  du  marché. 

Après  avoir  pris  ix)6se88ion  des  ouvrages,  les  syndics 
ayant  cessé  de  faire  leurs  paiements,  l'intimé  institua  une 
action  contre  eux,  le  10  de  juin,  1868,  pour  deux  termes, 
formant  JC806  courant. 

Les  appelants  plaidèrent  à  l'action  par  deux  exceptions^ 
dont  les  allégations  étaient  absolument  les  mêmes,  mais  dont 
les  conclusions  seules  différaient.  Us  se  plsignaient  de  la 
manière  dont  les  ouvrages  avaient  été  faits,  et  prétendaient, 
qu'après  la  hvraisoïi  de  l'église  et  de  la  sacristie,  ils  avaient 
découvert  des  vices  qui  mettaient  en  péril  ces  bâtisses  ; 
que  l'eau  et  la  neige  s'inti^uisaient  à  travers  la  couverture 
de  l'église  et  de  la  sacristie  ;  que  les  murs  en  briques  se 
dégradaient  et  se  détériôment  cmisidérablement  ;  qu'un 
des  murs  de  la  sacristie  étaient  sur  le  i>oint  de  tomber  ; 
que  le  portail  de  l'église  travaillait  ;  que  les  portes  et  les 
châssis  n'étaient  pas  clos  de  manière  à  mettre  les  dites 
bâtisses  à  l'abri  des  intempéries  des  saisons  ;  que  ces  dé&uts 
de  construction  provenaient  des  vices  de  l'ouvrage  et  des 
vices  du  sol  ;  enfin,  qu'en  exécutant  le  dit  mardié,  le  dit 
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entrepreneur  ne  s'était  -pas  conformé  aux  règles  de  l'art  et 
aux  lois  du  i>ay8.  Ils  invoquaient  ensuite  leur  dé&ut  de 
qualité,  et  alléguaient  qu'il  ne  pouvaient  être  poursuivis 
personnellement,  vu  qu'ils  formaient  une  corporation  et  un 
corps  politique,  et  que  l'action  était  illégalement  dirigée 
contre  eux. 

Les  conclusions  de  la  première  exception  étaient  purement 
et  simplement  que  l'action  Ait  déboutée  ;  tandis  que  celles 
de  la  seconde  exception  étaient  que  les  appelants  ayant  souf- 
fert des  dommages  de  «£2000,  par  suite  dés  dits  vices  de  cons- 
truction, cette  somme  devait  être  portée  comme  compensa- 
tion  de  tout  montant  que  l'intimé  pourrait  établir  lui  être  dû. 

Par  ses  réponses  aux  exceptions^  l'intimé  maintint  qu'il 
avait  fait  ses  ouvrages  d'xme  manière  irréprochable  ;  que 
s'il  y  avait  quelque  défectuosité  dans  la  partie  du  fond  de 
la  sacristie,  il  n'en  était  pas  responsable,  car  c'était  les  syn- 
dics eux-mêmes,  qui,  malgré  ses  protestations,  avaient  &it 
construire  une  allonge  de  dix  pieds  à  la  dite  sacristie  ;  que 
les  quelques  détériorations  qui  pouvaient  se  renconb*er 
dans  ces  bâtisses  avaient  été  causées  par  l'intempérie  des 
saisons  et  l'effet  du  temps,  et  étaient  indépendantes  de  la  quar 
Uté  des  ouvrages  ;  que  de  plus,  les  syndics,  au  printemps  de 
1859,  avaient  fait  élever,  sans  précautions,  et  d'une  manière 
inhabile,  dans  le  clocher  de  la  dite  église,  une  cloche  dont 
le  x>oids  et  la  forme  ne  convenaient  nullement  à  une  bâtisse 
de  ce  genre,  et  qui  en  avaient  ébranlé  le  portaQ  ;  aussi  que, 
peu  de  temps  après,  ils  l'avaient  fait  enlever  pour  lui  en 
substituer  une  plus  convenable  ;  que  les  syndics  avaient 
reconnu  souvent  que  l'intimé  avait  parfaitement  rempli  ses 
engagements,  en  lui  payant  des  sommes  à  compte,  jusqu'au 
15  mai,  1861,  et  en  lui  promettant,  taut  verbalement  que 
par  lettres  missives,  de  le  payer  en  entier;  que  trois  ans 
après  la  livraison  des  bâtisses,  en  avril,  1861,  les  syndics  et 
le  curé  de  la  paroisse  avaient  donné  à  l'intimé  un  certificat 
reconnaissant  que  les  dits  ouvrages  étaient  (Pune  construction' 
Molide  et  durable^  et  que  les  connaissances  du  demandeur  dans 
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t architecture  ou  la  construction  dHégliseSy  et  sa  probité^  étaient 
une  assurance  du  succès  et  delà  bonté  des  ouvrages  soumis  à 
son  eocécution. 

Une  enquête  fat  instruite  bot  ces  piétentions  adverses, 
et  le  30  avril,  1864,  intervint  le  jugement  suivant  : 

Smïth,  Justice  : — "Thè  Court,  &c. — Considering  that  the 
"  said  plaintiff  haUi  i»:oved  the  material  allegations  of  his  said 
''action,  and  that  the  said  defendants  are  jusây  and  trulj 
''indebted  to  the  said  plaintiff  in  the  amoimt  daimed  by 
"-this  action  ;  and  further  considering  that  the  said  defen- 
"  fants  have  fidled  to  allege  or  estabhsh,  in  any  way,  any 
"  right  to  have  or  maintAin  the  conclusions  taken  by  their 
"  said  ExcejjtionSy  or  to  bar  the  rights  of  the  said  plaintiff  to 
"  recover  the  amount  so  due  and  owing  to  him  as  aforesaid  ; 
"  and  farther  considering  that  the  said  defendants  did,  on. 
"  the  25th  day  of  August,  in  the  year  1858,  recdve  the 
"  work  undertaken  to  be  done  by  the  said  plaintiff,  and 
"  did  accept  the  same  and  completely  discharge  and  ez;Qne- 
"  rate  the  said  plaintiff  from  all  liability  by  reason  of  the  said 
"  undertaking,  save  and  except  from  such  liability  a$  would 
"  attach  by  law  against  him  as  such  architect  and  under- 
"  taker,  and  this  after  a  fiill  and  complete  examination  of 
"  the  work  so  done  and  completed  by  the  plaintiff;  and  far- 
"  ther  considering  that  the  said  defendants  did,  before  the 
"  institution  of  tiie  present  action,  fully  acknowledge  that 
"  the  work  was  so  done  in  a  complete,  skilful  and  work- 
"  xnan  like  manner,  and  that  the.same  was  in  all  respects  suffi: 
"  cient  and  according  to  the  said  contract,  and  this  by  letters 
"  written  to  the  said  plaintiff  by  the  said  defendants  and  on 
"  their  behalf^  and  long  M^r  the  said  work  had  been  ac- 
"  cepted  and  fully  completed  and  finished  ;  and  farther 
"  considering  that  the  said  defendants  have  not  alleged  or 
*'  proved  that  any  surprise  was  practised  on  the  said  defen- 
"  dants,  and  that  they  were  hindered  from  making  a  com- 
"  plete  examination  before  accepting  such  work  and  wiit- 
"  ing  such  letters,  and  that  there  existed  any  secret  or 


"  latent  defects  which  could  not  have  been  discovered  «t 
^  the  time  of  the  examination  of  the  said  work  and  of  its 
^  acceptance  aforesaid  ;  and  ftirther  considering  that  the 
"  said  delJBHdaniB  have  failed  to  pnnre  the  existence  of  any 
''  vice  du  sol  or  of  construction  for  which  the  said  plaintiff 
"  could  be  held  liable  as  such  architect  or  undertaker,  falling 
''  within  the  reserve  stipxdated  by  tibe  defendants  at  the 
"  time  of  the  acceptance  of  tlie  said  work  and  of  the  dis- 
'*  charge  given  to  the  said  plaintiff  by  reason  thereof  but 
*'  onthecontrary  that  the  weight  of  testimony  is  in  this  parti- 
•*  cular  in  favor  of  the  said  plaintiff:  The  Court  doth  over- 
"  rule  the  Exceptions  pleaded  by  the  said  defendants,  and 
"  doth  condemn  the  said  disfendants,  in  their  said  quality, 
''  to  pay  the  plaintiff  the  stun  of  three  hundred  and  six 
"  pounds,  &c.,  &c." 

MoNDKLET,  Juge  : —  Les  difficxdtés  suscitées  par  les 
aillants,  déiëndeurs,  à  l'intimé,  demandeur,  qm  réclamait 
ce  qu'il  alléguait  lui  être  dû  sur  les  constructions  par  lui 
lattes  à  rSgliâe  de  St.  Gabriel  de  Brandon,  sont,  à  mon 
avis,  de  très  DOÀtxvaises  chicanes.  Il  me  parait  prouvé  qtia 
l'intimé  a  fait  de  bon  ouvrage,  et  que  les  craques  ou  fissurelB 
qui  sont  survenues  depuis  là  confection  de  ces  ouvrages, 
lesquels  ont,  d^ailleurs^  été  acceptés  et  reçus  par  les  appe- 
lants comme  syndics,  sont  de  peu  de  conséquence,  sous 
plusieurs  points»  et  que  d'autres  ont  été  le  résultat  de  la 
négligence  à  réparer  ce  que  le  mauvais  temps  ne  manqiie 
jamais^  ou  rarement  de  produire.  Quanta  ce  qu'on  prétend 
à  l'égard  de  la  séparation  du  comble  et  du  portail,  la  cause 
en  a  été  le  placement  impar£Edt  d'une  cloche  qui  ne  conve- 
nait pas  au  doeher^  nîse  et  soamée  sur  le  long,  an  lieu  de 
l'être  snr  le  travers  de  l'Eglise  qu'elle  ébranlait,  et  qu'il  a 
Mu,  apràs  une  âizaine  dé  jouis  d'épreuve,  temidacer  par 
deux  aaireackiohes  i^us  petites. 

Je  crois  que  la  eause  principale  du  procès  peut  &cil6 
ment  se  tracer  àla  conduite  indiserète,  violente  même,  du 
curé  Turcotte,  dimt  la  disposition  exagérée  décèle  asses 
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l'esprit  dont  il  était  animé  lorsqu'il  a  été  examiné  comme 
témoin. 

Le  jugement  dont  on  a  appelé  me  parut  bien  fondé,  et 
je  pense  que  nous  devons  le  confirmer* 

Jugement  confirmé. 

Lafbenaye  et  âkmstbong,  pour  les  appelants. 

Roy,  pour  l'intimé. 


SUPEEiOB  COUET.— QUEBEC. 
Before  : — Stuabt,  Justice. 

iTouNG PlaifUiff. 
vs. 
BAliDWlN Defendant. 


Held  :— That  payment  of  coflta  to  an 
attorney  ad  litem,  who  had  not  obtained 
diHraetion  de  dépeM,  and  who  had  no 
ipecial  anthority  to  receive  them,  is  ne- 
verthelese  valid. 


Jngé  : — Que  le  paiement  de  dépens  à 
nn  procureur  ad  litem,  qui  n'avait  pai  ob- 
tenu distraction  de  dépene,  et  qui  n'avait 
ancone  autorité  spéciale  pour  les  rece- 
voir, est  néanmoins  valaUe. 


Judgment  rendered  the  9tli  day  of  October,  1865. 

The  action  in  the  cause  was  instituted  for  the  recovery  of 
seven  thousand  dollars,  alleged  to  be  due  by  the  defendant 
to  the  plaintiff,  representing  the  late  firm  of  G-.  B.  Symes  & 
Go.,  for  a  like  sum  and  interest,  lent  by  the  said  firm  of 
Q-.  B.  Symes  &  Co.  to  the  defendant. 

To  this  action  the  defendant  pleaded  the  general  issue, 
and  by  temporary  exception  :  *'  That,  previous  to  the  ins- 
titution of  the  present  action,  the  plaintiff  had  impleaded 
the  defendant  for  the  same  cause  of  action  as  that  in  the 
present  case,  which  former  suit  under  the  provisions  of  the 
Ohapter  82,  Consolidated  Statutes  for  Lower-Canada,  had 
been  withdrawn  by  the  plaintiff  subject  to  the  pajrment  of  his 
the  defendant's  costs.    That  these  costs  although  duly 
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taxed,  htA  neyer  been  paid  to  the  defendant;  he  there&re 
concluded  for  the  dJBmJHRftl  of  the  action,  quant  à  présenta 

The  same  objection,  tc^ther  with  a  plea  of  prescription, 
was  also  taken  by  the  defendant  in  his  plea  of  perpetual 
exception. 

The  plaintiff  demurred  to  the  first  count  of  the  defen- 
dant's perpetual  exception,  on  the  ground  that  the  non- 
payment of  costs  on  a  former  action,  coxdd  only  be  mad^ 
the  matter  of  a  temporary  exception,  but  could  not  be  set 
up  by  perpetual  exception  to  the  plaintiff's  actipn. 

A  special  answer  to  the  defendant's  plea  of  temporary 
exception,  was  also  produced  by  the  plaintiff,  in  which  he 
alleged  as  follows  :  '*  That,  before  the  institution  of  this 
^  action,  the  plaintiff  did  well  and  dxdy  pay  to  the  defen- 
'*  dant,  to  wit:  to  D.  D.  O'Meara,  Esq.,  his  attorney  ad  litem 
*^  in  tiie  said  suit  or  action,  the  sum  of  twenty-four  dollars 
"  and  tweniy-three  cents,  being  the  costs  incurred  in  the 
"  said  suit,  and  which  sum  the  said  ^attorney  ad  litem 
*^  received  in  satisfaction  and  payment  of  the  defendant's 
"  costs  in  the  said  action." 

The  defendant  encountered  the  plaintiff's  special  answer 
to  his,  tiie  defendant's  plea  of  temjwrary  exception  by  a 
demurrer,  assigning  in  support  thereof  tiie  following  rea- 
sons: 

"  1^  Because  it  is  not  alleged  in  the  said  special  answer, 
*'  that  the  defendant  had  ever  authorized  or  empowered  the 
**•  said  D.  D.  O'Meara,  Esq.,  therein  mentioned,  to  draw  or 
""  receive  the  costs  aUeged  to  have  been  paid  the  said  D.  D. 
"O'Meara." 

"  2^  Because  it  does  not  appear  that  tiie  said  D.  D. 
"  O'Meara  had  any  special  power  or  authority  whatever 
""  by  or  from  the  defendant  to  receive  the  said  costs." 

^  3^  Because  it  does  not  appear  that  the  said  D.  D. 
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*'  (yMeara,  had  dwamaded  at  ohIamkeàdiskActiomde  dépem^ 
''  JBL  the«iiit .referred  to  hj  tiie  dftfendaait  in  his  plea  of 
"  temporary  peremptory  exception." 

'*^  4°  Beoaitte  îxi  the  abeenoe  of  0aoh  demand,  for  dMrac- 
"  Hon  de  dépens^  by  the  said  D.  D.  O'Meara,  and  thevgrant» 
^  ing  of  the  same,  by  this  Honorable  Gonrt,  the  said  plain- 
*'  tiffconld  not  legally  pay  the  said  costs  to  ihe  said  D.  D. 
*'  CfMeara,  and  tbe  said  D.  D.  CTMeara  could  not  legally 
''  receive  the  same  from  the  said  plaintiff." 

'^  5^  Beoanse  the  payment  of  Ihe  said  costs  to  the  said 
'*'  D.  D.  O'Meara,  was  not  a  valid  payment,  and  4id  not  -and 
"  does  not  bi^d  the  (defendant,  or  operate  as  a  discharge  in 
"fevoroftheplainiiff." 

Femberton,  for  plaintiff,  in  support  of  the  demurrer; 
urged  that  an  attorney  ad  litem  could  not  receive  the  costs  of 
an  action,  unless  he  had  previously  asked  for  and  obtained 
distraction  de  dépens,  or  had  some  special  power  from  his 
party  to  that  effect  ;  the  costs  of  an  action  were  the  accessory 
of  the  principal,  and  were  the  property  of  the  party  in  whose 
fiavor  they  were  adjudged.  There  were  rules  laid  down  by 
eveiy  French  writer  on  this  subject,  which  had  stiil  all 
th0  force  of  law  in  Lower*Canada.  The  plaintiff  in  this 
mstaope  having  paid  the  costs  to  a  person  not  authorisMt 
to  receive  them,  must  bear  the  penalty,  and  his  action  undfir 
the  statute  must  be  dismissed.  (1) 

For  the  plaintiff,  it  was  contended  ihat,  althou^  «nder 
the  ^Id  regime,,  the  princiides  laid  down  by  the  defeaidant 
mi^t  j^ve  prevailed,  under  our  modexm  Jurisprudence, 
they  did  not.    The  Bar  was  constituted  by  statiate.    The 


(1)  ▲ntttoiHIaf^llddbyddbBchuit 

FotRpv,  Dipt  4a  Orott,  Tbo.  Pro«iw»«r/f  10  >*^Ai^«ft  DmiiMrt, .  vbo.  JMpBat» 
Nofl.  38  et  Mq.  ;— Aooieii  DeniMrt,  Ttx>.  Proonreiir,  Kq.  66  :— Anoien  Deoifiart,  rbo. 
DiftnotloB  da  Mpwi  :— Polhiflr»  Proeédon  QlvUe,  vol.  H.,  eh.  !••  art  6  ;-^Pothi«r» 
Mandat,  No.  186  :^3  Hgean,  Prooédare  Cir.,  p.  309  :-^irey,  Code  de  Procédure  CIt., 
Wi.  133  z-rOnyot,  vba.  >rQDiir«iir,  Dépeaa»  Diitnotloii  :— -Meilia.  iba.  BEOoazmit.. 
Dépeu»r*" 
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pQ^wen  of  an  aUxjaakej  ad  Kiem  had  beettby  cuatoai  extend- 
ed to  receiying  the  ooata  in  aoitB,  evea  ^^ilioat  aUsiraetùm 
de  dépens  being  iemandeà.  The  costs  ofa  soit  were  regard-^ 
ed  as  &e  fee  of  the  attorney,  to  which  he  was  of  Tight 
entitled.  In  tiiis  case  too,  Ihe  attorney  fax  Ihe  foimer  catise» 
might  eyen  now  come  into  Court  and  demand  diskwUon  de 
dépens^  which  must  be  granted  to  him. 

Stuabt,  Justice  : — ^The  demnrrer  must  be  dismissed. 

Judgment — The  Oonrt  having  heard  the  parties  by  their 
counsel  xespecthrely^  €f»  droil^  npen  the  pleadii^^s^to  wit: 
l^pon  the  meitts^the  demnrrer  filed  by  the  defendant  to 
ihe  spécial  «^swer  of  the  plaintiff,  to  the  temporary  peremp- 
tory exception»  pleaded  by  the  defendant.  Oonsidering 
&at  the  said  damnrrer  is  unfounded  in  law,  detti  overrule 
and  dismiss  the  same,  with  costs. 

Vannovous,  for  plaintiff. 
Pbmbsbton,  for  defendant.   * 
Heasn,  coonsel  for  defendant. 


DISTEICT  OF  QUBBBO. 


QTIBBF8  BENCH,  \ 

AFPEAL  BIDS.         j 

Before  :— Atlwin,  Msbsdith,  Dbummonp  and  Hon- 
DSiiET,  Justices 


BowHXB AppeUanL 

ma 
Fe«n , Re^ponde^a. 


«•BilA:— Thai  tb»  presoriptton  of  fiv« 
J9Êa  ikgaanat  prooodiiory  notea,  if  not  » 
dmplè  pTMomptioii  of  paTmont,  bat  m 
abfolvte  prewriptioii  wnkih  oan  onlj  be 
InteiniptM  br  a  fonnal  aoknowledgmmit 
•rtbeJsbt 


Jngi  :— <iiM  la  preflolptloti  da  tsiiiq  mt 

présomption  do  palomenC  mats  imo  pra- 
oriptioB  absolvo^  qui  ne  pont  éiro  farttr> 
romptie  a  ne  par  nne  reooimi^ssance  for- 
melle de  ta  dette. 


Judgment  rettdered  ihe  9Ùi  December^  18â5. 

The  action  in  the  Sap^ripr  Conrt  wa^  Inronght  on  the 
16th  Jnly,  1862,  for  the  recovery  of  $891.66,  as  the  balance 
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«nd  mterert  due  on  a  promisfiory  note  bearing  date  the  16Qi 
September,  1856,  and  $56.30  on  an  acconnt. 

The  appellant  pleaded  the  statute  of  limitAtion»  to  that 
part  of  the  action  relating  to  the  note,  as  to  the  account, 
lie  acknowledged  having  received  v^lue  to  the  amount  of 
$40,  which  had  been  overpaid  by  a  remittance  of  $50,  which 
the  plaintijOf  had  improperly  credited  on  account  of  the 
note. 

In  answer  to  these  pleas,  the  plaintiff  alleged  interrup- 
tion of  prescription  by  acknowledgment  to  owe  a^d  pro- 
mise verbally  and  in  vmting  to  pay,  and  actual  payment 
on  account.  By  another  special  answer  the  plainâff  alleg- 
ed that  ihe  defendant  was  indebted  to  him  at  the  date  of 
ihe  note,  in  the  siun  of  $346.16,  for  money  lent  and  ad- 
vanced, goods  sold,  and  interest  accrued,  and  that  for  such 
indebtedness  he  gave  the  note  sued  upon«  which  he  fisdled 
to  pay. 

Letters  vmtten  by  the  defendant  to  the  plaintiff  con- 
tained a  general  acknowledgment  of  indebtedness,  and 
being  examined  on  faits  et  articles,  he  admitted  that,  at  the 
date  of  one  of  those  letters,  in  1857,  he  considered  himself 
indebted  to  the  plaintiff  in  the  amount  of  the  said  promis- 
sory note.  The  plaintiff,  on  Ihe  10th  August,  1860,  ack- 
nowledged, by  a  letter  to  the  defendant,  the  receipt  of  $50, 
which  amount,  "  I  have  endorsed  on  your  note,"  although 
no  such  endorsement  appeared.  The  defendant  an- 
swered :  "  Your  letter  acknowledging  the  receipt  of  my 
letter  containing  remittance  has  been  received,"  and  no 
objection  was  made  to  the  imputaiion.  The  last  letter,  bear- 
ing date  the  24th  September,  1861,  was  the  only  one  vmtten 
after  the  prescription  acquired. 

The  parties  having  gone  to  proof  and  been  heard  upon 
the  merits,  the  judgment  rendered  in  the  Sui)erior  Court 
by  Monk,  Justice,  condemned  the  defendant  in  the  amount 
demanded,  with  interest  and  costs,  &;c. 
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It  was  from  this  judgment  that  an  appeal  was  instituted. 

SoBEBTSON,  Q.  0.,  on  behalf  of  the  appellant  : 

P  Under  our  statute,  the  lapse  of  five  years  is  an 
absolute  bar  to  an  action  on  a  Promissory  Note,  the  pro- 
TiBO  under  the  34  George  III.,  cap.  2  :  '^  that  every  debtor, 
"*  &c.,  shall,  if  required,  make  oath  that  such  Promissory 
"  Note  is  bond  fide  discharged  and  paid,  being  no  longer  in 
"  force.'' 

The  Consolidated  Statute  of  Lower-Oanada,  chap.  64, 
sec.  31,  ejiacts  that  "  all  Notes  made  after  the  said  day," 
(1st  August,  1849,)  ''  shall  be  held  to  be  absolutely  paid 
and  discharged,  if  no  suit  or  action  has  been  brought  within 
five  years,  &c-  ;"  and  this  is  the  only  statute  now  regulating 
the  prescription  of  Notes  in  Lower  Canada. 

If  our  statute  holds  Notes  ''to  be  absolutely  paid  and 
discharged,"  it  means  that  they  must  be  taken  as  dis- 
charged for  any  balance  not  paid.  The  defendant  is  not 
now  obliged  to  swear  the  note  was  paid,  and  it  may  fairly 
be  held  that  a  payment  made  by  a  debtor  within  ihe  five 
years  operates  only  as  payment  pro  iaiUo^  but  does  not 
amount  to  a  promise  to  pay  the  balance.  The  debtor  who 
pays  part  of  a  note,  can  still  rely  on  the  prescription  when 
he  invokes  it,  as  resulting  from  the  express  language  of  the 
law.  Proof  of  a  partial  payment  simply  establishes  such 
payment,  but  ought  not  to  be  held  to  be  "a  new  or  conti- 
nuing contract,"  as  set  forth  in  the  language  of  the  statute 
of  limitations.  The  effect  of  ihe  judgment  appealed  from, 
is  to  add  to  the  statute  which  enacts  that  all  Notes  '*  shall 
be  held  to  be  absolutely  paid  and  discharged,  if  no  suit 
has  been  brought  thereon  within  five  years,"  the  words 
*'  provided  that  an  acknowledgment  (in  writing)  or  part 
payment  of  any  note  within  the  five  years  limited  for  pre- 
sentation, or  previous  to  the  institution  of  the  suit,  shall 
take  such  note  out  of  thé  effect  of  this  statute." 
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No  such  laagnage  is  to  be  found  in  our  Promissory  Note 
Act,  which  differs  also  essentially  from  the  old  French  law, 
and  from  the  Code.  The  ordii^ance  of  1768  says: — '^Les 
lettres  ou  billets  de  change  seront  réputés  acquittés  après 

cinq  ans néanmoins  les  prétendus  débiteurs 

«ont  tenus  d'animer,  alls  en .  sent  requis,  qu'ils  ne  Wût 
plw  redeyablea" 

The  186th  article  of  the  Code  de  Commerce  says  : — ^'  Toutes 
^^  actions  relatives  aux  lettres  de  change  se  prescrivent  par 
"  cinq  ans  s'il  n'y  a  pas  condamnation,  ousi  la  dette  n'a  été 
"  reconnue  par  acte  séparé.  Néanmoins  les  prétendus 
"  débiteurs  sont  tenus  d'affirmer,  &c." 

This  prescription  being  founded  on  a  presumption  of 
payment,  (1)  the  oath  of  payment  might  be  required.  It 
is  submitted  that  under  ouï  statute  the  oath  cannot  be 
legally  required,  much  less  can  interrogatoiies  surfaits  et 
articles  or  an  examination  of  a  defendant  as  witness,  to 
establish  a  partial  i)ayment  within  the  five  years,  and 
tbereby  to  interrupt  prescription.  Pardessus  (2)  shews  the 
distinction  between  the  interruption  of  a  presciipiion  by 
an  acknowledgment  before  the  prescription  was  acquired. 
(8)  Pardessus  lays  down  a  rule  which  may  be  held  even 
more  applicable  under  our  statute  as  to  notes  than  under 
the  code,  namely,  that  where  the  prescription  is  subordi- 
nated to  the  oath  of  the  debtor,  the  debt  subsists  if  the  oath 
is  not  taken  ;  but  when  it  is  without  condition  or  de  plein 
droit,  the  debt  is  extinguished  by  the  simple  lapse  of  time. 

3^  The  acknowledgments  relied  on  ki  the  letters  ttoUt 
the  defendant  to  the  plaintiff,  do  not  constitute  any  inter- 
tuption  of  the  prescription,  nor  any  sufficient  aeknow- 
lodgment  to  take  the  ease  out  of  the  l^iglish  or  Lr.  O. 
Limitation  Act,  suppoong  tiie  latter  Aet  to  be  iqpfdicablefo 
the  case  of  Notes. 

(i)  PMdMm,  pp.  4#l-4IS. 

0)  Tiopkng.PrMBHpttw.lM.6«,eu« 
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Only  two  letters  can  be  found  haying  direct  reference 
to  the  Note,  viz: 

Qiie<rfFeb.  e>186T: 

"  ^I  can  only  sell  this  land^  I  have  no  doubt  that  in  th^ 
ooturse  of  next  fi|iHiuaer>  I  shftU  get  out  of  yoTpr  debt  I  shall 
certainly  make  a  great  effort  to  aend  you  a  remittance  next 

spring." 

The  other  of  27th  July,  1860,  being  the  letter  enclosing 
the  check  for  $60  : 

"  To  this  (land)  I  have  locked  to  pay  off  your  demand." 
Hethen  alludes  to  having  been  robbôd  of  #80,  adding 
"  this  money  I  had  pot  aside  for  you.  Tlie  boy  had  spent 
it  all.  I  never  got  back  a  &rthing  ;  now  I  am  exceedingly 
aoxioiis  to  get  out  of  your  debt,  but  if  I  am  robbed  of  my 
property  in  Idma^  (the  land  referred  to)  I  almost  despair  of 
being  able  to  pay  you*" 

It  is  submitted  that  these  allusions  constitute  neither  an 
interruption  of  prescription,  nor  sudu  an  acknowledgment 
as  under  the  statute  of  limitations  would  take  the  case  out 
of  the  statute.  There  is  but  one  letter  written  after  the  prep- 
ciiption  acquired,  it  is  of  the  '24th  Septeniber,  1861,  and  it 
does  note  aUude  to  the  note.  (1) 

3^  According  to  the  English  doctrine  the  promise  or 
acknowledgment  should  have  been  set  up  in  the  decla- 
ration, ill  order  that  the  replicc^tion  shoxdd  support  the 
dedaratipn.. 

**  The  constant  replication  ever  since  the  statute  to  let  in- 
evidence  of  an  acknowledgment  is  that  the  cause  of  action 
accrued,  or  that  the  defendant  made  HkB  promise  in  the  deelà" 


0)  *<  Then  mut  be  an  imq aalifled  Mknowledgment  of  the  debt  from  whieh  »  pn* 
ndneaiibefaiCBRed."    OhiUy,  BlUi,p.611. 

'*Thwe  most  be  pcoof  «n  ttrîtiM .of  •  promiae  oobformable  to  the  oleolmrMioii»  a^ 
■eknowledgment  from  whioh  the  wvat  oaîi  infei  a  momite  to  pv<'*-~B^mii  «f^ 
ftnwi,9fcoh^»6.  *^ 
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ration  mentioned  within  the  six  years,  and  the  only  prin- 
ciple ui)on  which  it  can  be  held  to  be  an  answer  to  the 
statute  is,  that  an  acknowledgment  is  evidence  of  a  new  pro- 
misey  and  as  such  constitutes  a  new  cause  ofaction^  and  sup* 
ports  and  establishes  the  promise  which  the  declaration 
states.  TJi)on  this  principle  whenever  the  acknowledgment 
supi>orts  any  of  the  promises  in  the  declaration  the  plaintiff 
succeeds,  where  it  does  not  supi)ort  them,  though  it  may 
shew  clearly  that  the  debt  never  has  been  paid,  but  is  still 
a  subsisting  debt,  the  plaintiff  Ms."  (1) 

It  was  Ibrmely  held  that  the  acknowledgment  might  be 
after  action  brought.  But  as  the  acknowledgment  is  now 
considered  as  the  ground  of  action  and  the  subject  of  the  declor 
ration,  the  promise,  acknowledgment^  or  payment  must 
clearly  be  before  action  brought.  (2) 

An  acknowledgment  bars  the  statute  and  amounts  to  a 
new  promise,  and  therefore  if  made  after  action  brought  is 
no  bar.  In  this  case  Lord  Denman  held  with  Lord  Ten- 
terden  in  Tanner  vs.  Smart,  that  the  statute  of  limitation 
takes  effect,  not  on  a  presumption  that  the  debt  was  dis- 
charged, but  on  a  new  and  distinct  promise. 

"  If  there  be  two  undisputed  but  entirely  separate  debts, 
a  part  payment  within  sir  years  not  specifically  appro- 
priated will  not  as  it  seems  bar  the  statute  as  to  either."  (8) 

When  we  find  in  the  statute  (9  Q-eo.  4,  c.  14)  that  noth- 
ing therein  contained  shall  alter,  or  lessen  the  effect  of  any 
payment,  &c.,  we  have  a  right  to  suppose,  inasmuch  as 
the  statute  has  relation  to  barring  the  creditors  remedy, 

that  the  payment  which  is  to  take  the  case 

out  of  the  statute  must  be  expressly  a  i)ayment  in  respect 
of  that  part  of  the  debt,  which  woxdd,  but  for  this  provision, 
be  barred  by  the  statute.    Inasmuch  therefore  as  there  is 


Ml 


Tanner  vt.  Smart,  6  B.  A  C,  i>.  606. 
^ylei  on  BiUs,  p.  402,  Am.  Bd.  r  " 
Taylor  on  Bylaenoa,  aeo.  997. 


Bylea  on  Bills,  p.  402,  Am.  Bd.  1863,  and  oaf  M  cited  thero. 
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no  evidence  io  shew  PuU  the  debtor  intended  to  apply  the 
payment  in  discharge  of  the  earlier  items,  sttich  payment 
does  not  exempt  those  items  firom  the  operation  of  the  sta- 
tute of  limitations.  (1) 

4°  The  judgment  rendered  on  the  31st  October,  1868, 
setting  aside  the  Interrogatories  sur  faits  et  articles^  is  sub* 
mitted  as  contrary  to  the  express  language  of  the  statute. 

The  plaintiff  who,  in  his  declaration,  declares  himself  to 
be  of  Sochester,  in  the  State  of  New  York,  was  served 
with  interrogatories  by  the  defendant  at  the  Prothono- 
tary's  Office,  under  the  Con.  Stat,  of  L.  C,  Chap.,  83,  sec, 
64,  which  enacts  as  follows  : 

"  And  if  any  order,  rule,  notice  or  proceeding  emanating 
from  the  Superior  or  Circuit  Court,  or  from  any  Judge,  or 
incident  to  any  suit  or  proceeding  in  either  of  the  said 
Courts,  requires  to  be  served  upon  any  party  to  any  cduse 
oriostance,  who  has  left  Lower  Canada  since  the  com- 
mencement of  such  cause  or  in^^tance,  or  who  is  not  domi- 
ciled in  Lower  Canada,  the  service  of  any  such  order,  rule, 
m^ter  or  proceeding,  may  be  lavdully  made  upon  such 
party  at  the  office  of  the  Prothonotary,  or  of  the  Clerk  of 
the  Court,  in  which  and  at  the  place  where  such  cause  or 
instance  is  pending  ;  and  the  return  of  the  Bailiff  stating 
that  he  has  made  diligent  search  and  has  not  been  able  to 
find  the  party,  and  that  to  the  best  of  his  beUef  such  party 
urnot  vnthinthe  Hmits  of  Lower  Canada,  shall  be  prima 
facie  sufficient  to  establish  the  fact  of  such  absence.** 

The  plaintiff  moved  '^that  the  interrogatories  and  the 
^  role  thereto  annexed  be  rejected  from  the  record  in  this 
''  cause,  and  that  the  plaintiff  be  declared  not  to  have  been 
'^  in  de&ult,  and  that  such  ruling  entered  in  reference 
"  thereto  be  reconsidered  and  changed  accordingly."  After 
hearing  the  parties,  the  learned  Judge  (Berthelot,  before 

Q)  Tladal^O.  J.,inlfinTi.7»wk«i,7Soott,461. 
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whom  the  motion  wais  heard)  granted  the  motion  m  the 
groisnd  "  that  the  eâgaifioatiiEAi  <^  the  rale  was  mauffioient/' 
statmg  that  the  eiause  oi  the  stainie  it'  entorced,  would  lead, 
to  such  injustice  and  delay,  that,  in  this  cauae  as  in  otheis^ 
he  had  made  up  his  mind  not  to  regard  a  service  of  inter- 
rogatories, at  the  prothbnotary's  office,  as  a  valid  service. 

An  exeeption  was  filed  to  tbd»  judgment,  aiod  the  ques* 
tion  comes  beibre  this  Court  whether  the  ruling  is  to  be 
sustained.  It  v^as  admitted  that  the  statute  recognized  as 
valid  a  service  of  any  rule  or  order  on  absentee  Ut^ants; 
but  it  was  argued  that,  if  carried  out,  a  party  in  England 
might  be  brought  to  Canada  to  answer,  or  might  be  con- 
demned by  default,  on  a  service  of  which  he  v^as  ignorant^ 
and  lose  his  case»  however  well  founded. 

The  reasonableness  and  utility  of  the  enactment  m:^ht 
be  established  by  cases  well  known  to  have  happened,  but 
it  is  apprehended  that  it  is  not  necessai*y  to  enter  upon 
such  discussibn.     If   the  statute  is  clear    and  unambi* 
gnous,  as  in  tiie  present  instance,  it  should  be  carried  intûr 
effect,  so  long  as  it  stands  on  the  statute  book.    The  plain*  * 
tiff  might  have  made  application  to  be  allowed  to  answer 
at  Rochester,  or  to  have  funds  tendered  to  hun,  by  the- 
defendant,  for  his  expenses  of  travel,  but  it  cannot  fidrljr  ' 
be  held  that  the  JMàgé  ought  to  disregard  the  plain  law- 
gùage  and  meaning  of  an  enactmeht. 

In  the  case  of  Lamoureus  yb.  Boiasean^  deddeèafc  Mon* 
treal  by  Mr.  Justice  Monk,  on  the  81st  May,  1804^  tbe«axEt8 
point  came  up,  as  to  the  sufficiency  of  a  service  of  interro- 
gatories  sur  flits  etairHclès  at  the  gr^,  the  Jùdgô  stated 
"  thiat  he  would  follow  the  Jurisprudence  as  settiëd'  in  the  * 
"  lsiu9es  of  Team  vis.  Bèwte&r,  andLaGaese-vs:  Laçasse,  (Rô. 
"  2188}  Rnal  Jtidgment,  80th  November,  1868,)  botii  dd- 
"  dded  by  Mt.  Jnstice  Bérthelé^  àtthough'  tiie  wotôb  of 
"  the  statute  appeared  very  stringent.*^ 

Snowdon,  on  behalf  of  respondent:— 1^  From  the  first 
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introduction  of  the  law  of  limitationB  in  England,  the  prin« 
dple,  that  an  acknowledgment  or  a  i>art  payment  takes 
the  case  out  of  the  statute,  has  invariably  been  maintained 
by  the  Courts,  although  not  recognized  in  any  statute  pre- 
vious to  9  &eo.  IV,  chap.  14,  and  even  in  that  not  more 
expressly  than  in  chap.  67  of  the  Consolidated  Statutes 
for  Lower  Canada.  \1) 

2^  The  effect  of  an  acknowledgment  or  part  payment 
of  a  debt  is  recognized  by  the  Consolidated  Sta^tes  of 
Lower  Canada^  as  sufficient  to  take  the  case  out  of  the  sta. 
tate. 

**  No  acknowledgment  or  promise  by  words  only  shall 
*'  be  deemed  sufficient  evidence  of  a  new  or  continuing 
*"  contract,  whereby  to  take  any  case  out  of  the  operation 

**  of  the  next  preceding  section «....,  unless  such 

**  acknowledgment  or  promise  is  made  or  contained  by  or 
"  in  some  writing  to  be  signed  by  the  party  chargeable 
«thereby.'' 

"  But  nothing  in  this  sectbn  shall  alter  or  take  away 
*"  of  lessen  the  effect  of  any  payment  of  any  principal  or 
*^  interest  made  by  any  person  whatsoever/''  (2) 

S^  As  to  the  sufficiency  of  the  acknowledgment,  Angell 
says:  *'  It  must  be  an  acknowledgment  of  the  justice  of 
**  the  debt  in  question,  so  made  as  to  amount  in  the  eye  of 
*"  the  law  to  an  implied  promise."  (8) 

^  It  is  sufficient  if  it  is  an  unqualified  admission  of  a  still 
*'  sabsisting  liability,  from  which  a  promise  to  pay  may  be 
"inferred  by  law."  (4) 

Q)  Dwarris  on  Stotatas,  (London,  1830,)  p.  943:— Angdl  on  Uaitofloà*,  p.  Si9. 

m  Cob.  SUt.,  Lower  Cuiad»,  Ch^  67,  boo.  S,  sub-iee.  2. 

(3)  AngoU  on  LimiUtioDB,  p.  318. 

(I)  GUUy  on  Bilb,  p.  614:— S  Taylor  on  KtUflttoe,  p.  879. 

IdaowtodginMitB  hold  anfioUnt  in  tho  following  omm  s 

VnwiTi.Bongoach,  SMooco»  p.  180:— OoUodgo  Tf.Honi,  10  MoM,  p.  4Slr^ 
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Aylwin,  Justice,  diflsenting.— The  appellant  wascondeixm* 
ed  in  the  Superior  Court,  at  Montreal,  for  the  balance  of  a 
Promissory  Note,  and  an  open  account.  The  judgment  was 
for  $447.82.  The  first  plea  set  up  by  the  defendant  waa 
the  five  year's  prescription  to  the  note,  which  was  dated 
loth  September,  1856,  while  the  action  was  only  brought 
16th  July,  1862.  The  answer  was  interruption  of  pres^ 
cription  by  acknowledgment  both  written  and  verbaL 
Examined  upon  faits  et  articles,  the  appellant  admitted 
having  written  and  sen{  the  letters  filed,  which  unquali- 
fiedly admit  the  debt  and  promise  to  pay.  In  my  opinion 
this  does  away  with  prescription,  which  is  only  a  pre- 
sumption of  payment,  and  such;  a  plea,  not  a  bar  to  the 
action,  but  only  a  temporary  exception.  (1) 

There  is  a  coitiplete  promise  to  pay,  and  I  am  of  opinion 
the  judgment  should  be  confirmed. 

Drummond,  Justice. — ^Assented  to  Ûie  judgment  with 
some  regret,  but  he  felt  bound  to  obey  the  plain  language 
and  meaning  of  the  statute,  and  not  to  substitute  his  o^n 
ideas  of  equity.  He  held  that  the  defendant  had  admitted 
his  indebtedness.to  the  plaintiff,  but  still  the  note,  xmder  the 
law,  must  be  held  to  be  absolutely  paid  and  discharged. 

MoNDELET,  Justice  : — The  question  is  one  of  interrui)- 


Dodson  ▼«.  McK v*  4  N.  And  M.  327,  leo.  4  :— GardMr  rt.  UtMtJbffn,  Z  Q.  B.,  Ml.  a— . 
Waller  tb.  Laoev,  1 M.  and  Or.  54  :— Taylor  on  Eride&o*»  toL  2,  p.  88S  :— 3  Hairi- 
aoB*e  Digest,  p.  1466. 

Aa  to  Imputation  of  Payments  : 

Kioe  and  Ahem,  6  Lower  Canada  Jarlflt»  a.  SOl«— When  cMditer  mtkm  Imputa- 
tion it  ifl  complete  when  debtor  is  notified,  ana  is  binding  on  both  parties. — Chittj  on 
BlUs,  p.  403 — ffimpson  ts.  Ingham,  2  B.  and  C,  66,  cr  8  D.  A  R.,  M»,  S.  C. 

Effect  of  part  payment  : 

2  Taylor  on  Eridence,  p.  884  :— Angell  on  Limitation^,  p.  961  :— Walker  ts.  Bntlor, 
26,  L.  J.  Q.  B.,  377  :— Clarke  rs.  Hooper,  10  Bing.,  p.  480  :— Burleigh  ts.  Scott»  2  M. 
and  It,  93  :— SUley  ts.  Barrett,  30  Eogliah  L.  and  B.  BeporU,  p.  367. 

AÉ  the  Statute  of  LimiUtions  mast  beplesidedby  the  debtor,  tha  UsM  astolfi 
being  barred  is  properly  raised  by  an  taswer  : 

1  ChiUy 's  SUtntes,  part  f, p.  T 03,  npte  2  :r-2  BUnri^m's  .I>ig«stp. p.  1471  ;— Iieapw 
▼s.  Falton,  16  East  p.  420  :— Uplon  ts.  Else,  12  Moore,  p.  303. 
As  to  the  inteipretatton  of  Statutes  :  Dwarris  on  Statutes,  pp.  724,  72s. 

(1)  Russell  TS.  FUher,  4  L.  C.  Rep ,  266  :-^Pothier,  Obi.,  No.  846. 
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tiott  of  prescription  against  a  note  for  the  recovery  of  the 
balance  on  which  au  action  bas  been  brought  alter  a  lapse 
of  5  years,  since  the  date  the  note  became  due  and  payable. 

The  Statute,  L.  C,  chap.  64,  sec.  81,  has  been  pleaded  by 
the  defendant  and  relied  upon  as  a  bar,  an  absolute  bar,  to 
the  action. 

The  plaintiff  has  maintained  1  hat  within  the  iiye  years  the 
defendant  has  made  acknowledgment  of  indebLeduess,  and 
promised  to  pay  the  balance  due  on  the  note. 

Interrogatories  surfaits  et  arlicles  haye  been  submitted 
to  the  defendant,  and  by  him  answered. 

Interrogatories  surfaits  et  articles  submitted  to  the  plaintiff, 
who  is  of  Eochester,  in  the  State  of  New  York,  were  served 
in  the  prothoaotary's  office,  under  sen.  64,  chap.  82,  Conso> 
lidated  Statute  L.  C.    They  were  s.et  aside  by  the  Court 

Two  questions  arise  : 

P  Is  the  Statute,  chap.  64,  sec.  81,  an  absolute  bar  to  the 
action,  and  is  the  note  to  be  held  absolutely  paid  and  dis- 
charged, no  suit  having  been  brought  within  five  years, 
next  after  the  day  on  which  such  bill  became  due  and 
payable  ? 

2^  The  Con.  St^t.,  h.  C,  chap.  88,  sec.  IH,  being  clear, 
and  pi^ise,  could  the  Court  below  legally  set  aiide  llie 
ii^uoffAme»^^  faits  ^ariiçlest iwhxch  wer^  served  M;  û^ 
ptotlumotary  !s  of|ce  ? 

It  may  also  be  added  that  a  question  as  to  whether  there 
is,  in  fact,  legal  evidence  of  interruption  of  the  prescriptjon. 
of  5  years,  is  to  be  determined. 

As  toihe  fini  question,  I  am  Tery  much  meliited'to  sf^y 
that  onr  statate  is  as  sfcringont  as  the  oieidiiiaiiiiee  of  I&IO- 
relative  to  rentes  constituées  with   reference  to   actions- 
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brought  for  five  years'  arrears.  Actions  were  to  be  dis- 
missed if  brought.  No  oath  was  required  ;  it  wafi  an  abso- 
lute bar,  and  so  held. 

With  regard  to  the  ordinance  of  1629,  for  topers,  it  "was 
difierent,  and  correctly  held  to  be  so  ;  there  was  no  such 
imperative  enactment  as  in  that  of  1 510.  It  was  not  a  fin  de 
non  recevoir,  the  defendant  pleading  prescription  had  to 
swear. 

The  same  view  was  taken  of  the  articles  125, 126  and 
127  of  the  Coutume  de  Paris,  All  these  prescriptions  were 
based  upon  the  presumption  of  payment,  and  acted  upon 
accordingly. 

Our  own  statute  of  1798,  relative  to  promissory  notes, 
was  the  only  one  which  limited  the  obligation  of  the  defen- 
dant to  swear  he  had  paid,  in  case  of  his  being  called 
upon  to  swear  he  had  done  so,  and  the  heir  that  he  bond 
fide  believed  the  note  had  been  paid. 

I  therefore  would  say  that  in  the  present  case,  the  Con. 
Stat.  L.  C,  c.  64,  sec.  81,  has,  with  respect  to  promissory 
notes,  the  same  efiect  as  the  old  ordinance  of  1510,  with 
respect  to  rentes  constituées,  and  does  not  admit  of  a  plea, 
nor  of  evidence  of  interruption  de  prescription,  I  would  go 
further,  and  hold  that,  strictiy  speaking,  this  is  not  a  ques- 
tion of  prescription,  nor  of  interruption  of  prescription,  but 
merely  one  of  a  total  extinction  of  an  indebtedness.  In 
the  eye  of  the  law  the  note  is  to  be.  held  to  be  absolutely 
paid  and  discharged. 

8®  I  am  of  opinion  that  the  Court  below  erred  when  it 
set  aside  the  interrogatories  sur  faits  et  articles.  The  law 
may  be  inconvenient  and  hard  in  its  execution  ;  but  thero 
it  is,  and  the  judge  should  have  obeyed  it.  Sec.  64  of  c 
86,  is  imperative. 
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I  hare  great  doubts  as  to  whether,  from  the  evidence, 
any  Court  would  be  justified  in  saying  and  deciding  that 
the  acknowledgments  and  promises  to  pay  apply  directly 
to  the  note,  and  whatever  balance  might,  at  the  time,  be 
due  thereupon.  The  $50  paid  cover  the  $40  for  teeth  sold 
to  the  defendant.  Whether  or  not  matters  little  to  me, 
considerig  tl^e  view  taken  of  the  law,  as  above  explained. 

I,  therefore,  come  to  the  conclusion  that  the  judgment 
appealed  from  should  be  reversed,  and  that  the  respondent 
should  of  course  be  condemned  to  costs  in  both  Courts. 

Meredith,  Justice. — This  case  is  one  of  great  impor- 
tance, for  the  question  which  it  presents  must  be  of  fre- 
quent occurrence,  and  may  affect  interests  of  great  magni- 
tude ;  and  I  do  not  hesitate  to  say  that,  at  first  it  pre- 
sented considerable  difficulty  to  my  mind.  That  diffi- 
culty I  am  now  inclined  to  attribute,  not  so  much  to  the 
terms  of  the  statute  in  question,  as  to  the  attempts  which  1 
(in  common,  I  believe,  with  many  others)  have  made  to  in- 
terpret its  provisions,  if  not  in  accordance  with  the  judg- 
ments under  the  english  statute  of  limitations,  at  least  by  the 
light  of  those  judgments.  But,  after  giving  the  subject  due 
consideration,  I  think  that  the  decisions  xmder  the  english 
statute  tend  rather  to  embarrass,  than  to  aid  us  in  deter- 
mining the  course  to  be  pursued  under  our  own  law.  In 
this  however  there  is  nothing  surprising,  because  although 
the  two  laws  are  on  the  same  subject,  and,  to  some  extent, 
have  the  same  object  in  view,  yet  they  are  worded  very 
diflferently. 

We  also  know  that  the  earher  decisions  under  the  english 
statute  are  now  generaUy  disapproved  of;  and  therefore 
cannot  be  considered  as  a  safe  guide  to  the  meaning  even  of 
the  english  statute. 

Lord  Eldcm,  in  Bailie  vs.  Sibbald,  declared  that  the  star 
tute  of  limitations  had  been  construed  with  a  view  to 
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defeat,  not  to  promote  its  object,  and  that  the  establii^ed 
construction  was  against  its  true  prindples.  (1) 

Chief-Justice  Gribbs  in  Hellings  ts.  Shaw,  said,  that  if 
the  Coturts  conld  retrace  their  steps  and  see  all  the  conse- 
quences that  haTe  xesolted,  they  would  hav^e  seen  it  better 
to  adhere  to  the  precise  words  of  the  statute  thifti  to  attempt 
to  relieve  in  particular  cases.  (2)  And  it  is  •with  Terence 
to  this  statute  that  Sir  William  Evans,  in  his  general  view 
of  the  statutes  of  limitations,  has  said  that  the  Courts  of 
Justice  have  as  much  authority  now  (when  he  wrote)  to 
restore  the  law  as  they  had  before  to  subvert  it.  (8) 

If  the  provisions  of  our  statute  were  sin^lar  to  those  of 
the  english  statute  of  limitations,  which  they  are  not,  the 
foregoing  authorities  are  sufficient  to  establish  that  even  in 
that  case  we  could  not  derive  much  advantage  from  a  refe- 
rence to  the  earlier  english  decisions  on  this  subjet  ;  and, 
as  to  those  of  recent  date,  they  are  governed  by  the  provi- 
sions of  the  9th  Geo.  IV,  ch.  14,which  have  not  been  embo- 
died in  our  statute,  chap.  64,  Con.  Stat,  for  L.  C.  pleaded  in 
this  cause. 

Assuming  then  that  we  are  to  interpret  our  own  statute, 
irrespective  of  the  english  decisions  already  referred  to, 
and  bearing  in  mind  its  terms — ^which  are  in  effect — ^th^t 
any  promissory  note  made  after  1st  August,  1849,  "  shall 
"  be  held  to  be  absolutely  paid  and  discharged  if  no  suit 
"  or  action  be  brought  thereon,  within  five  years  next  after 
**  the  day  on  which  such  note  became  due  and  payable,"  it 
seems  to  me  that  under  the  provisions  of  this  law,  proof  of 
the  actual  payment  of  part  of  the  note  sued  on,  within 
five  years  from  the  time  the  note  became  due,  ought 
not  to  be  considered  as  rebutting  the  presumption  created 


m  16  VMejr,  p.  185,  oited  in  A«gtn  on  LiraiUtiona.  p,  22S. 

(2)  7  Tatintoo,  p.  608,  cited  at  same  page  of  Angell. 

(3)  8  BTani'  Stiiliiites,  p.  2S8,  ti6te  1. 
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by  the  statute,  x>r  as  molitaimg,  in  mj  Mrfiy,  against  &e. 
defendant  On  the  contrary,  the  effect  o£  such  evid^ice, 
as  regards  the  part  of  the  note  paid,  is  to  add  positive 
pfoof  to  the  statatory  présomption,  and,  as  regards  the 
remainder  of  the  note,  the  presumption  appears  to  me  to 
be  exactly  the  same  as  if  no  proof  had  been  made. 

In  Uke  manner  an  acknowledgment  of  the  debt,  or  a 
promise  to  pay  it,  within  five  years  fix)m  the  time  the  note 
became  due,  cannot,  as  to  the  question  of  prescription, 
have  any*  greater  effect  than  ought  to  be  given  to  a  pay- 
ment on  account  ;  for,  by  a  payment  on  account,  is  meant 
not  the  mere  payment  of  a  sum  of  money,  but  the  payment 
of  a  smaller  sum  on  account  of  a  greater  sum^  due  from  the 
person  making  the  payment  to  him,  to  whom  it  is  made.  (1) 
A  payment  on  account  therefore  includes,  in  effect,  an 
acknowledgment  of  a  subsisting  debt, — and  if  an  acknow- 
ledgment of  a  debt,  which  accompanies  a  payment,  is 
insufficient  to  prevent  the  operation  of  the  statute;  an 
acknowledgment  of  a  debt  unaccompanied  by  a  payment, 
cannot  have  any  greater  effect.^  The  same  reasoning  extends 
to  promises  to  pay,  made  within  the  five  years, — ^fbr  where 
there  is  an  unqualified  admission  of  a  subsisting  UabOity, 
the  law  will  infer  a  promise  to  pay.  (2)  In  a  word,  a  pay- 
ment on  account  involves  an  acknowledgment  of  the 
debt;  and  from  such  an  acknowledgment  of  the  debt,*  the 
law  impUes  a  promiée  to  pay, — and  therefore,  whatever  is 
the  role  with  respect  to  payments  on  account,  must  also 
be  the  rule  with  respect  to  acknowledgments  and  promises 
made  within  the  five  years  from  the  note  becoming  due. 

1.  As  I  have  already  observed,  the  fact  of  the  maker  of  a 
note  having  paid  a  sum  on  account  of  it,  say  a  year  after 
it  beoame  due,  does  not,  in  any  degree,  tend  to  weaken 
^e  gtatatory  presumption  that  the  whole  of  the  note  was 
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paid  within  the  fiye  years;  and,  in  like  manner,  if  the 
maker  of  the  note  in  the  case  supposed,  when  he  made  the 
payment  on  account  expressly  promised  to  pay  the  balance  ; 
the  making  of  the  promise  would  have  no  tendency  to 
show  that  he  did  not  pay  the  balance  of  the  note,  within 
the  remainder  of  the  five  years. 

The  respondent  wishes  us  to  interpret  the  statute  as  if 
the  words  declaring  that  a  promissory  note  ^  shall  be  held 
*'  to  be  absolutely  paid  and  discharged  if  no  suit  or  action 
*•  be  brought  thereon  within  five  years,  &c.,"  were  followed 
by  a  proviso  to  the  effect  *'  that  if  it  appears  that  any  part 
"  of  such  note  were  paid  within  the  said  period  of  five 
*^  years,  then  the  said  note  shall  not  be  held  to  be  paid  and 
^*  discharged  as  to  the  remainder."  But  the  law  contains 
no  such  proviso;  nor  could  such  a  proviso  have  been 
embodied  in  it  without  rendering  it  absurd. 

It  has  also  been  contended,  that  it  would  be  unrear 
sonable  to  say  that  payment  of  any  part  of  the  principal  or 
interest  of  a  debt  will  suffice  to  prevent  the  prescription 
of  six  years  established  by  our  statute,  chap.  67,  Consoli- 
dated Statute,  L.  C,  and  yet  to  hold  that  a  like  payment 
will  not  interrupt  the  prescription  of  five  years,  established 
by  chap.  64  of  the  same  statutes.  But,  there  is  the  same 
objection  to  our  attempting  to  interpret  the  prescription 
established  by  chap.  64,  of  the  Consolidated  Statutes  of  L. 
C,  by  chapter  67,  of  the  same  statutes,  that  there  is  to  any 
attempt  to  interpret  the  chap.  64,  by  the  English  statute 
of  Limitations  ;  that  objection  being  simply,  that  the  terms 
in  which  the  two  laws  are  framed  are  so  essentially  diffe- 
rent, as  to  make  it  impossible  to  interpret  the  <me  by  the 
other.  In  addition  to  the  difference  between  the  enacting 
clauses  of  the  two  cobnial  statutes,  the  Legislature  has 
subjected  the  six  years  prescription  established  by  oar 
chap.  67,  to  a  proviso  respecting  payments  on  account»  to 
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which  tiiey  haye  not  thought  fit  to  subject  the  prescription 
of  five  years  established  by  the  chap.  64. 

I  am  quite  aware  that  a  strict  interpretation  of  the  terms 
of  our  statute,  may,  in  certain  cases,  bear  hard  upon  indivi- 
duals ;  but  the  remedy  is  with  the  Legislature,  and  the 
result  of  the  attempt,  made  by  the  English  Courts,  to  ex- 
clude certain  cases  from  the  operation  of  their  statute  of 
limitations  afibrds  additional  proo^  if  any  were  wanting, 
of  the  danger  of  attempting  to  modify  a  statute  by  Judicial 
interpretation. 

For  these  reasons,  I  am  of  opinion  that  under  the  terms 
of  our  statute,  we  cannot  avoid  holding  the  note  in  ques- 
tion to  be  paid  and  di^harged,  as  no  suit  or  action  was 
brought  thereon  within  five  years  next  after  the  day  on 
which  it  became  due  and  payable. 

fiut,  Judgment  should  be  in  favour  of  the  respondent 
for  the  open  accoxmt.  * 

I  think  it  proper  to  observe  that  the  law  on  this  "subject 
has  been  materially  changed  by  the  Code  ;  and  therefore 
the  judgment  now  rendered  cannot  serve  as  a  guide  in 
solving  questions  of  prescriptiop  that  may  arise  respecting 
promissory  notes  to  be  made  alter  our  code  shall  have  come 
into  force. 

Judgment  in  appeal. — *'  Considering  that  in  the  judg- 
ment complained  of^  in  so  &r  as  it  condemns  the  appellant 
to  pay  to  the  respondent  the  sum  of  forty  dollars,  for  goods 
idà  and  delivered  by  the  said  respondent  to  the  said 
appellant,  and  for  money  i>aid,  laid  but  and  expended  by 
the  said  respondent,  for  the  said  appellant,  there  is  no 
orior  ;  The  Court  doth  confirm  the  said  judgment,  to  wit  : 
the  judgment  rendered  by  the  Superior  Courts  at  Montreal, 
in  tUs  cause,  on  the  31st  day  of  December,  1863,  in  so  far 
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sa  it  eondenms  the  appellant  to  pay  to  the  respondent  the 
sum  of  forty  dollars,  with  interest,  &c." 

"  And  as  regards  the  remainder  of  the  said  judgment, 
seeing  that  the  jHromissory  note  therein  mentUmed  was 
made  on  the  lath  day  of  September,  1856,  payable  one  day 
from,  date,  ajid  that  no'suit  or  action  was  brought  on  the 
said  note,  within  five  years  next  after  the  day  an  which 
such  note  became  due  and  payaUe  ;  and  considering,  that^ 
in  consequence  thereof,  and  in  virtue  of  the  statute  in 
such  case  made  and  provided,  the  said  note  must  be  held 
to  be  absolutely  paid  and  discharged,  and  therefore  that  in 
the  said  judgment,  in  so  far  as  it  condemns  the  appellant 
to  pay  to  the  respondent,  the  amount  of  the  said  promis- 
sory note  with  certain  interest  and  costs,  there  is  error, 
doth  in  consequence  reverse  the  said  judgment  in  so  fitr 
as  it  condemns  the  appellant  to  pay  to  the  respondent  the 
amount  of  the  said  promissory  note,  and  certain  interest 
due  tJiereon,  to  viit:  the  sum  of  $848.16,  amdunt  of  the 
said  promissory  note,  and  $48.50,  being  the  balance  of 
interest  due  upon  the  said  promissory  note,  and  doth  also 
reverse  the  said  judgment  in  so  far  as  it  condemns  the 
appellant  to  pay  to  the  respondent  his  costs  in  the  Court 
below  ;  and  proceeding  to  render  the  judgment  which  the 
Court  below  ought  to  have  rendered  in  the  premises,  doth 
dismiss  the  action  and  demand  of  the  respondent  for  the 
amount  of  the  said  promissory  note  and  interest;  and  as 
regards  the  costs  in  the  Court  below,  the  court  condemns 
the  appellant  to  pay  to  the  respondent  his  costs  as  ia  an 
action  of  the  Circuit  Court,  for  forty  dollars,  and  as  regards 
the  costs  of  tliis  Court,  it  is  ord^ed  and  adjudged  that  the 
respondent  do  pay  to  the  appellant  his  costs  in  this  Court. 
The  Honorable  Mr.  Justice  Aylwin  dissenting." 

ItOBEiiTSON,  for  appellant. 

Snowix)N  &  Q-AIRDNBR,  for  respondent. 
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SUPERIOR  COUET.— MONTREAL, 
Before: — ^MoNfe,  Justice. 


No.  723. 


The  Atty.  Gent.,  pro  Regina Petitioner. 

vs. 
The  Grand  Trunk  Railway  CœfFANY 

OF  Canada , Defendants, 


In  tbo  prooeedinga  for  an  lojanotion 
agusat  the  Grand  Tnmk  Bftilwajr  Com- 
puj  of  CanadA,  nnder  the  proTiaions  of 
the  Consolidated  Statute  for  Lower  Ca- 
nada, ehap.  88,  aec.  9,  sab-eee.  1,  it  waa 
alleged  that  the  company  had  tllo^ally 
oairied  on  the  buaineae  of  carters,  within 
fh»  Citj  of  Montreal,  and  conveyed  freight 
to  and  from  the  City  to  their  depots,  and 
bad  charged  tolls  and  freiffht  for  such 
eonfeyanoe  without  the  authority  of  any 
by-law  ap^ved  by  the  Goremor  in 
Cooneil,  injurioasly  to  the  carters  and 
dtTxena  of  Montreal,  and  a  judgment 
waf  prayed  for  dedaring  that  in  so  doing 
the  Company  had  exercised  franchises 
not  oonferred  by  law,  and  exceeded  their 
legal  powers,  and  praying  also  that  the 
CoiDpany  be  enjoined  to  abstain  from  using 
the  oceapation  of  carters  within  the  City, 
and  be  restrained  from  carrying  freight 
between  itte  Rulway  Aerpotiand  storas 
and  residences  in  the  City. 

field  :^1st.  That  the  anegakions  of  the 
petition  as  presented  were  sufficient  and 
voold  not  be  rejected  on  a  motion  to  quash, 
«  on  ipeeial  demiurrer. 

2nd.  That  H  resulted  fSrom  the  e^dence 
addaeed,  that  the  collecting  and  delivery 
affreight  by  carters  exolusivety  employed 
for  that  porpose  by  the  Company,  was 
Botinjonous,  but  on  the  contrary  advan- 
ta«0Q8  to  the  pablie. 

std.  That  the  Company  had  a  right  to 
«■ploy  particular  carters  exdlusively  for 
»  eolleetbg  and  delivering  freight  ;  and 
that  this  was  not  in  violation  of  their 
ebvter,  but  was  essential,  or  at  least 
ôôdental  to  their  business  aa  oommon 
fianien,  and  fell  within  the  meaning  of 
"The  Act  respecting  Railways;"  (Oon- 
ididated  SUtnte  of  Canada,  chapter 
M,  eee.  8,)  which  enacts  that  the  Com- 
pany •'shall  be  invested  with  all  the 
"povera,  privileges  and  immunities  ne- 
"  eesaary  io  carry  iiSto  effect  the  intention 
''and  objeet  of  thia  act  and  of  the  special 
"act therefor,  and  which  are  incident  to 
*n<li  eotporatkn,  Ae." 


Dans  des  {ûfocëdures  pour  une  injonc- 
tion contre  la  compagnie  du  drand  Tronc 
de  chemin  de  fer  du  Canada,  en  vertu  des 
dispositions  du  Statut  Refondu  du  Bas- 
Canada,  chap.  88  sec  tt,  sous-sec.  1,  il 
était  allégué  que  la  compagnie  avait  illé- 
galement exeroé  le  métier  de  charretiers, 
dans  la  cité  de  Montréal,  et  transporté  du 
f^et  de  la  cité  à  leur  dépôt,  et  du  dit 
dépdt  à  la  cité  et  avait  pour  cela  prélevé 
certains  taux  sans  l'autorité  d'aucun 
règlement  approuvé  par  le  gouverneur  en 
conseil,  au  détriment  des  charretiers  et 
citoyens  de  Montréal,  et  Von  concluait  à 
ce  qu'il  fut  déclaré  qn'en  ce  faisant  la 
compagnie  avait  exercé  des  privilèges 
qui  ne  lui  étaient  pas  accordés  par  la  loi, 
et  avait  excédé  ses  pouvoirs  légaux,  et 
concluant  aussi  à  ce  qu'il  fut  enjoint  à  la 
compagnie  de  s'abstenir  de  charroyage 
dans  la  cité,  et  restreinte  du  transport 
de  fret  entre  le  dépôt  dn  chemin  de  fer  et 
les  magasins  et  résidences  dans  la  cité. 

Jugé  :--1o.  Que  les  allégations  de  la 
requête,  telle  que  présentée,  étaient  suffi- 
santes et  quMoelle  ne  serait  pas  réjetée  râr 
motion  pour  la  faire  mettre  de  côté,  ou  sv 
défense  au  fonds  en  droit. 

2o.  QuMl  résultait  des  témoiçna^s  pro- 
duits,  que  la  collection  et  la  livraison  de 
fret  par  des  charretiers  exclnsiwnient  em- 
ployés  pour  cet  objet  par  la  compagnie  ne 
faisaient  aucun  tort  au  ptilklic,  mais  an 
contraire  lui  étaient  un  avantage. 

So.  Que  la  compagnie  avait  droit  d'em- 
ployer exclusivement  certains  charretierB 
pour  la  collection  et  livraison  de  fret:  et 
eue  eeoi  n'était  aucune  violation  de  leur 
charte,  mais  était  essentielle^  ou  du  moins 
un  incident  de  leur  négoce  comme  Toilii- 
riers,  (common  carriers)  et  tombait  sons  . 
les  dispositions  de  *<  L'acte  concernant  I«s 
chemins  de  fer  ;  "  (Statut  Refondu  du  Ca- 
nada, chap.  60,  sec.  8,)  lequel  pourvoit 
que  la  compagnie  "  sera  investie  de  tous 
les  pouvoirs,  droits  et  privilèges  qui  sont  ou 
pourront  être  nécessaires  pour  effectuer  les 
intentions  et  les  objets  du  présent  acte  et 
de  l'acte  spécial  passé  à  cet  effet,  et  qui 
serMit  propres  à  oette  e<n|Kirstion,  etc." 
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4th.  Thai  the  oomplAinanti  (oartenof 
the  City  of  Montreal,)  had  not  shewn  they 
had  saffered  to  anon  extent  as  would 
justify  the  issuing  of  the  iigunotion  prayed 
fer. 

6th.  That  no  injuootion  will  be  issued 
to  restrain  the  defendants  from  illegal 
mots  whioh  are  not  shewn  to  have  been 
directly  iigurious  to  the  petitioners,  and  at 
the  same  time  iiyurious  to  the  publie. 


iSnaMe,— That  where  the  petition  alleged 
U&at  there  was  no  by-law  of  the  Company, 
approved  by  the  Qoremor  in  Council,  to 
r^olate  and  establish  the  rate  of  tolls  on 
their  road,  and  the  Company  alleged  that 
a  by-law  had  been  sanotioned  by  the  Go- 
Temor  General  aooording  to  law,  and  no 
proof  was  adduced  by  either  party  in 
respect  of  such  allegations  :  Tne  Court 
will  hold  the  burden  of  proof  to  be  on  the 
Company,  and  that  no  such  by-law 
existed. 


io.  Que  les  plaignants,  eharretlers  de 
la  oité  de  Montrésl,  n'avaient  pas  cons- 
taté qu'ils  avaient  nulfert  de  manière  à 
ce  Que  la  Cour  fut  Justifiable  à  émaner 
nnjonotion  que  Ton  demandait. 

5o.  Qu'il  ne  sera^mané  aucune  ii\)ono- 
tion  pour  empêcher  les  défendeurs  de 
commettre  des  actes  illégaux  qui  ne  sont 
pas  constatés  avoir  été  ureotement  inju- 
rieux aux  requérants,  et  en  même  temps 
iigurieux  au  public. 

//  êemble,  — ^^ue  dans  le  cas  oh  la  requête 
alléguait  qu'il  n'y  avait  aucun  règlement 
de  la  compagnie  approuvé  par  le  gouver- 
neur en  conseil,  pour  régler  et  établir  les 
taux  sur  leur  chemin,  et  la  compagnie 
alléguait  que  tel  règlement  avait  été 
sanctionné  par  le  Gouverne nr  Général,  et 
qu'aucune  preuve  ne  fut  faite  par  l'une 
ou  l'autre  des  parties  touchant  telles  allé- 
gations :  La  Cour  maintiendra  que  Ccmtu 
probcmdi  inoomtmit  sur  la  compagnie,  et 
que  nul  tel  règlement  existait. 


Judgment  rendered  the  9tli  December,  1865. 


The  pleadings  and  proof  in  the  cause  will  be  understood 
from  the  remarks  of  the  Court  in  rendering  judgment: 

Monk,  Justice  : — This  is  an  application  made  to  me  at 
the  instance  of  the  Attomey-G-eneral  against  the  G-rand 
Trunk  Railway  Company  of  Canada  for  an  injunction  to 
restrain  that  Company  from  the  exercise  of  the  business  of 
common  carters  within  the  limits  of  the  city  of  Montreal. 
It  would  appear  from  the  evidence  adduced,  that  the 
G-rand  Trunk  Railway  Company  employ  exclusively  a 
Mr.  6hedden  to  collect  and  deliver  freight  within  ajid  near 
the  city  of  Montreal.  That  the  master  carters  of  this  city 
are  excluded  from  all  participation  in  the  business  of  col- 
lecting and  deUvering  for  the  Grand  Trunk  ;  and  conse- 
quently it  is  sought,  ui>on  the  grounds  to  be  hereafter  ftdly 
stated,  to  restrain  the  company  from  the  exerdse  of  this 
privilege  or  monopcdy,  carried  on  in  this  way  through  the 
instrumentahty  of  Mr.  Shedden. 

Before  proceeding  ip  develope  the  particular  facts  of  this 
case  (which  is  one  of  considerable  imi)ortance  to  the  parties 
in  the  cause,  and  also  to  the  pubUc,)  and  to  adjudicate  upon 
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tile  points  snbmitted,  it  may  be  proper  to  tematk  that  in 
England  this  proceeding  is  by  rule,  and  the  cases  are  tried 
npon  a£Eidavits.  In  this  country  we  have  special  legislation 
on  the  subject.  These  provbious  of  law  are  found  in  the 
88th  chapter  of  the  Consolidated  Statutes  of  Lower  Cr.nada, 
and  are  to  the  following  effect  : 

"  Whenever  any  association  or  number  of  persons  act 
within  Lower  Canada  as  a  Corporation,  without  having 
been  legally  incorporated,  or  without  being  recognised  as 
such  Corporation  by  the  Common  Law  of  Lower  Canada, — 
and  whenever  any  Corporation,  Public  Body  or  Board 
offends  against  any  of  the  provisions  of  the  act  or  acts, 
creating,  altering,  renewing,  or  reorganizing  it,  or  violates 
the  provisions  of  any  law  in  such  maimer  as  to  forfeit  its 
charter  by  misuser,  and  whenever  any  such  Corporation, 
Public  Body  or  Boai-d  has  doue  or  omitted  any  act  or  acts, 
the  doing  or  omitting  of  which  amounts  to  a  surrender  of 
its  corporate  rights,  privileges  and  firanchises,  and  when- 
ever any  such  Corporation,  Public  Body  dr  Board  exei'dses 
oAy  franchise  or  privilege  not  conferred  on  it  by  lata, — ^it 
shall  be  the  duty  of  Her  Majesty's  Attomey*>General  for 
Lower  Canada,  whenever  he  has  good  reason  to  believe 
that  the  same  can  be  established  by  proof,  in  every  case  of 
public  interest^  and  also  in  eveiy  such  case  in  which  satis* 
fiictory  security  is  given  to  indemnify  the  government 
against  all  costs  and  expenses  to  be  incurred  by  such  pro- 
ceeding,— ^to  apply  for  and  on  behalf  of  Her  Majesty  to 
the  Superior  Court  sitting  in  the  district  in  which  the  prin- 
cipal office  or  place  of  business  of  such  persons  so  unlaw» 
folly  associated  tc^ther,  or  of  such  Corporation,  Public 
Body  or  Board  is  situate,  or  to  any  judge  of  such  court  in 
vacation,  by  an  information,  declaration  or  petition,  re^ti^te 
Ubellée,  supported  by  affidavit  td  the  satisfaction  of  such 
court  or  judge,  complaining  of  such  contravention  of  the 
law,  and  praying  for  such  order  or  judgment  thereon  aa 
may  be  authorised  by  law."  Thereupon  a  writ  issues,  and 
the  defendants  are  called  upon,  as  in  all  other  cases,  to 
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answer  the  declaration  or  petition,  and  the  sabsequeiit  pro- 
ceedings are  similar  to  those  in  ordinary  svpts  at  law. 

The  Grand  Trunk  Eàil\^ay  Company  of  Canada  was 
incorporated,  and  its  charter  altered  and  amended  under 
a  variety  of  statutes  to  which  it  is  not  necessary  to  refer  at 
the  present  moment  ;  and  to  this  Corporation  the  clauses  of 
the  llailway  Consohdation.Act,  14  and  15  Yic.  cap.  51,  are 
applicable,  and  some  of  whioh  will  have  to  be  considered 
hereafter. 

After  these  preliminary  observations  (rendered  in  some 
degree  necessary  to  test  and  fully  comprehend  the  deci- 
sions and  the  authorities  to  be  referred  to  in  the  sequel), 
we  come  to  the  consideration  of  the  impoi*tant  case  before 
us.  And  here  I  may  remark,  that  I  consider  it  proper  to 
review  thie  pleadings  and  evidence  at  greater  length  than 
in  ordinary  cases,  because  the  question  is  new  here,  and  of 
public  importance  ;  and  moreover  it  is  desirable  if  new  in 
fact,  that  the  parties  whose  rights  and  interests  are  to  be 
affected  by  my  judgment,  should  rest  satisfied  tbM  no 
essential  point  has  escaped  the  attention  of  the  Court. 

The  petition  sets  forth  several  distinct  charges  against 
the  G-rand  Trunk  Railway  Comx>auy.  Some  of  these  charges 
are  general — some  specific  ;  and  they  may  be  succinctly- 
stated  to  be  as  follows,  viz.  : 

1st.  That  the  Grand  Trunk  EaQway  Company  of  Canada 
exercise  the  occupation  of  carters  in  and  within  the  linûts 
of  the  city  of  Montreal,  and  carry  and  transport  lor  hire, 
goods  and  merchandize  bom  their  depots  to  and  from  Ûie 
stores  and  residences  of  the  citizens  of  Montreal. 

2nd  That  the  con^any  diarge  tolls  for  the  traiisport  of 
goods  and  merchandize  from  Montreal  to  places  on  their 
line  of  Railway,  and  that  «och  tolls  are  unifom^  an  1  the 
same,  whettier  the  goods  and  merchandize  are  carted  at 
tibi9  exp&otBe  of  the  sender  and  receiver  of  the  same,  b^  hû 
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own  carter,  or  at  the  expense  of  ttie  defendants  by  peTsooa 
employed  by  them  from  and  out  of  the  tolls  so  charged. 

3rd.  That  the  defendants  openly,  pnblicly  and  in  viola- 
tion of  law,  have  nsed  for  a  year  and  upwards,  and  do  now 
use  carts  and  sleighs,  with  horses  attached,  for  the  tran* 
sport  of  goods  and  merchandize  to  and  from  their  depots 
with  the  letters  G.  T.  B.  printed  thereon,  to  wit:  Grand 
Trunk  Eailway,  in  and  within  the  limits  of  the  city  of 
Montreal,  and  do  exerciseHhe  occupation  of  carters  in  and 
within  the  city, 

4ih.  That  the  defendants  demand  and  obtain  payment 
of  tolls,  which  are  not  payable  at  the  same  time  and  ujider 
the  same  circumstances  ujxm  all  goods  ;  but  that,  on  the 
contrary,  they  exercise  an  undue  advantage,  privilege  and 
monopoly,  injurious  to  the  carters  of  Montreal  and  the 
dtizens,  and  which  could  not  by  law  be  authorised  by  any 
by-law,  legally  enacted  or  apjwroved  by  competent  autho- 
rity. 

5th.  That  the  tolls  exacted  by  the  defendants  for  the 
transport  of  goods  and  merchandize  on  their  Sailway 
include  cartage  rates,  and  are  levied  without  the  authority 
of  any  by-law  to  that  effect,  approved  of  *by  the  Governor 
in  Council,  and  that  the  same  has  not  been  published  in  * 
the  Canada  Gazette. 

6th.  That  the  defendants  have  not  printed  andlttuck  up 
in  the  office  or  place  where  the  tolls  are  to  be  collected,  or 
in  every  or  any  passenger  car,  a  printed  board  or  placard^ 
exhibiting  all  the  tt^  payable,  and  particularizing  the 
price  or  sum  to  be  charged,  for  tiie  carriage  of  any  matter' 
or  thing. 

And  liie  conclnmons  of  the  petition  ask  for  seven  diffe- 
rmt  orders  or  judgment^  viz.  :  thai  it  should  be  adjudged 
aod  declared: 
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Ist.  That  the  oompany  ha^e  exercised  a  franchise  and  a 
privilege  not  conferred  by  law. 

2nd.  That  the  company  have  oflfended  against  the  provi» 
fiions  of  the  Act  or  Acts  creating,  altering,  renevdng  or 
re-ofganizing  the  said  Corporation. 

8rd.  That  the  defendants  have  exceeded  the  powers, 
capacities,  franchises  and  jurisdictions  conferred  upon  them. 

4th.  That  the  imposition  of  tolll,  including  the  cartage 
of  the  goods  and  merchandize,  in  and  within  the  limits  of 
the. city  of  Montreal,  may  be  declared  illegal,  and  in  con- 
travention of  the  law. 

5th.  That  the  imposition  of  toUs  without  the  authority  of 
a  by-law,  approved  of  by  the  Gk)vemor  in  Council,  &c.,  be 
declared  illegals 

6th.  That  it  be  declared  that  the  defendants  carry  on 
the  business  and  occupation  of  common  carters  within  the 
.  limits  of  the  city  of  Montreal,  and  that  their  doing  so  is 
illegal. 

7th.  That  the  company  be  enjoined  to  abstain  from 
using  the  occupation  of  carters  vdthin  the  city  of  Montreal, 
and  be  restrained  from  carrying  goods  and  merchandize 
from  and  to  their  depots  to  and  from  the  residences  and 
stores  of  the  citizens  of  Montreal. 

The  détendants  met  the  action  by  a  motion  to  quash  the 
Writ  and  petition,  by  a  special  demurrer,  and  by  three 
other  pleas  amounting  to  the  general  issue.  It  is  necessary 
to  advert  to  this  preliminary  plea»  The  reasons  assigned 
in  the  demurrer  (omitting  the  first  reason)  ar^  : — 

2nd.  Because  the  said  allegations  of  the  said  petition  are 
wholly  vague,  uncertain  and  indeterminate,  and  the  pre- 
tended offences  or  contraventions  of  ^^w  therein  alluded 
to  are  not  particularized  or  specified  as  to  time,  place>  ot 
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oircumstance,  and  no  specification  of  the  alleged  acts  or 
omissions,  intended  to  be  proved  or  relied  on,  is  contained 
in  the  x>etition. 

3rd.  Because  it  is  not  alleged  in  the  petition  that  any  person 
OT  persons  was  or  were  injured  or  defrauded,  or,  if  so,  in 
what  manner  any  such  i>erson  or  persons  was  or  were* 
injured  or  defrauded^  by  any  of  the  alleged  acts  or  omis- 
sions of  the  defendants^ 

4th.  Because  the  petition  illegally  combines  and  includes 
fiereral  pretended  illegal  acts  and  omissions  of  defendants  ; 
some  of  which  are  properly  the  subject  of  a  writ  of  Man* 
damusy  and  o&ers  of  a  process  or  proceeding  in  the  nature 
of  a  writ  of  prohibition,  and  which  require  separate  pleas 
and  issues^  and  call  for  separate  and  distinct  orders  and 
judgments,  and  cannot  by  law  be  contained  in  one  com<- 
plaint  or  petition. 

5th.  Because  no  interest  whatever  is  disclosed  by  the 
petition,  on  the  part  of  the  private  persons  named  therein, 
in  the  pretended  illegal  acts  or  omissions  of  the  defendants,, 
nor  in  the  maintenance  of  the  conclusions  of  the  petition. 

6th.  Because  the  conclusions  of  the  petition  are  wholly 
vague  and  insufficient»  and  judgments  and  orders  are 
thereby  illegally  demanded,  not  upon  alleged  distinct  and 
defined  acts,  defaults  or  omissions  of  the  defendants,  but 
upon  general  abstract  questions  of  law,  in  the  decision  and 
determination  of  which  no  interest  is  alleged  by  tlie  peti- 
tion on  the  part  of  any  person  or  persons,  and  a  judgment 
upon  which  questions  would  be  of  no  practical  force  or 
effect 

7th.  Because  the  defendants  were  and  are,  by  law,  com- 
mon carriers  for  hire  of  goods  and  passengers,  and,  as  such, 
had  and  have  the  right  for  the  convenience  of  the  persons 
employing  them,  as  well  as  for  their  own  convenience,  in 
the  ordmary  course  of  their  business  of  common  carriers^ 
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and  as  incidental  thereto,  at  any  place  in  Montreal^  to 
receive  goods  for  carriage,  or  deliver  goods  which  have 
been  carried  on  the  Bailway. 

8th.  Because  in  and  by  the  petition,  no  infraction  is 
shown  on  the  part  of  the  defendants,  of  any  of  the  rights 
conferred,  or  obligations  imposed  npon  them  by  the  acts 
incorporating  or  referring  to  them,  such  as  to  justify  the 
conclusions  of  the  petition. 

After  hearing  upon  the  motion  as  well  as  upon  the  de- 
murrer, I  gave  the  following  judgment  on  the  26th  of  April 
last: 

"  Having  duly  considered  the  motion  of  the  12th  day  of 
"  April  instant,  made  on  behalf  of  the  said  defendants,  that 
"  the  writ  of  summons  issued,  and  the  petition  filed  in  this 
**  matter,  and  each  of  them,  be  quashed  and  set  aside. 
*'  Having  examined  and  considered  the  reasons  urged  in 
"  support  of  the  said  motion  and  heard  the  parties  by  their 
"  respective  Counsel  upon  the  said  motion,  I  do  dismiss 
"  the  said  motion,  with  costs  ;  and,  having  considered  the 
"  special  demurrer  or  défense  au  fonds  en  droit  pleaded  by 
''  the  defendants,  to  the  petition  and  demand  of  the  said 
"  petitioner,  and  heard  the  parties,'  I  do  order,  avant  faire 
"  droit  upon  the  said  demurrer,  that  evidence  be  adduced," 

I  was  then,  and  I  am  still  of  opinion,  that  the  motion  to 
quash  ishould  be  rejected,  and  I  have  no  hesitation  in  saying 
tiiat  the  special  demurrer  is  likewise  unfounded.  So  far  as 
this  complaint  goes,  I  think  the  petition  is  prepared  with 
great  skill  and  with  marked  abiUty .  The  allegations  set  forth 
the  whole  case  with  force,  clearness  and  precision.  It  may 
be  that  here  and  there,  in  the  statement  of  the  facts,  and 
the  matter  of  complaint  some  vagueness  and  want  of  detail 
may  be  apparent,  and  a  slight  redundancy  of  averment 
occasionally  may  be  found.  But  this  superabundance  of 
allegation — ^the  accumulation  observable  in  the  conclusions 
of  the  petition,  do  not,  in  my  judgment,  impair  or  weaken 
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fhe  point  and  effect  of  the  whole.  The  case  is  fairly  and 
fully  stated,  and  in  such  a  way  as  legally  to  force  the  com- 
pany npon  their  defence,  and  to  bring  the  cause  up  for 
adjudication  upon  its  merits,  more  particularly  as  all  the 
points  of  law  urged  in  this  preliminary  plea  come  up  under 
the  general  issue. 

The  special  demurrer  is  therefore  dismissed  with  costs. 
There  remam  the  three  pleas  above  referred  to,  and  the 
answers  to  them,  which  are  general. 

Upon  this  issue  the  parties  have  proceeded  to  enquête. 
It  may  be  succinctly  stated  that  on  behalf  of  the  peti- 
tioners, the  evidence  went  to  prove  that  the  cartage  to  and 
firom  the  company's  depot  for  about  eighteen  months  past 
had  been  exclusively  done  by  one  Shedden,  a  person  lyho 
took  out  licenses  as  a  carter  ;  tiiat  previously  another  system 
prescribed  the  cartage  being  done  by  carters  employed  by 
the  parties  sending  or  receiving  goods, — ^that  the  new  sys- 
tem was  inconvenient,  and  the  old  one  much  preferred. 

On  behalf  of  the  company  a  number  of  witnesses  were 
examined,  and  they  are,  I  may  say,  unanimously  of  opinion 
that  the  system  complained  of  by  the  petitioners  has  proved 
and  still  proves  a  great  benefit  and  convenience  to  the 
pubUc.  After  considering  this  conflicting  testimony  with 
great  care,  I  have  no  hesitation  in  expressing  the  opinion 
that  it  is  proved  that  the  collecting  and  delivering  freight, 
merchandize,  packages,  &c^  by  the  company's  carters,  is  a 
convenience  and  beneficial  to  the  public.  It  must,  I  thinks 
be  obvious  to  every  dispassionate  and  unbiassed  mind, 
that,  if  not  absolutely  necessary  to  carry  on  the  business  of 
the  company,  yet  that  their  system  in  this  particular,  and 
wboUy  irrespective  of  some  very  objectionable  features  to  be 
adverted  to  hereafter,  must  be  highly  useful  to  their  custo* 
mers;  and  it  appears  to  me,  moreover,  that  this  opinion  is 
fully  corroborated  by  the  evidence  adduced  by  the  defen- 
dants.   But  the  complainants  contend  that  public  conve- 
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nience  alone  is  not  the  question  here.  Afisnming  that  the 
public  at  large  are  benefitted  by  this  arrangement,  there 
still  remains  the  complaint  by  the  petitioners.  That  the 
Grand  Trunk,  particularly  by  the  occupation  of  common 
carters  in  and  within  the  limits  of  the  city  of  Montreal,  and 
by  the  charging  of  tolls  including  cartage  rates,  and  by  the 
absence  of  any  by-law  authorizing  any  tolls  to  be  collected, 
approved  of  by  competent  authority,  have  offended  against 
the  provisions  of  the  act  and  acts  creating,  altering,  renew- 
ing, or  re-organizing  them  as  a  corporation,  and  have 
exercised  and  assumed  to  exercise  franchises  and  privileges 
not  conferred  ufxm  the  corporation  by  the  act  or  acts-^^-or 
by  any  kw,  and  have  exceeded  the  capacity  and  jurisdic- 
tion conferred  by  law  on  the  corporation,  and  illegally 
assumed  powers  and  privileges  beyond,  and  in  addition, 
and  contrary  to  those  which  by  virtue  of  the  act  or  acts, 
creating,  altering  and  renewing  or  re-organizing  said  cor- 
poratic»!,  were  conferred  on  the  corporation,  thereby  afieei> 
ing  the  public  interest  to  an  extent  sufficient  for  all  the 
puri)06es  of  thia  petitkm. 

Before  proceeding  to  consider  at  length  the  argum^its 
and  the  authorities  offered  by  the  respective  counsel  of  the 
parties,  it  may  be  proper  to  dispose  at  onee  of  one  'pmit  in 
this  case.  It  was  formally  alleged  by  the  oom^dainaHts 
that  the  company  have  no  by-law  regulating  and  establish- 
ing the  tolls  upon  their  line  c^road,  and  that  if  such  by4aw8 
have  ever  been  passed  they  have  never  been  submitted  to, 
or  been  approved  of  by  the  Q-ovemor  in  Council.  To  this 
the  company  repUed  that  such  by-law  had  been  passed  and 
sanctioned  by  the  Governor  according  to  law.  •  Now  the 
defendants  hove  wholly  &iled  to  sustain  this  averment  by 
proof,  and,  in  tiie  absence  of  sudi  proof,  I  must  assume  as 
true,  that  there  has  been  a  great  and  serious  omission  here. 

This  no  doubt  is  a  very  grave  irregularity,  amounting  to 
a  violation  of  law,  and  the  sooner  it  is  remedied,  and  the 
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express xequirements  ciihe  statute  are  complied  with,  the 
better. 

It  has  been  urged,  however,  by  the  defendant's  counsel 
that  I  have  nothing  to  do  with  this  alleged  infraction  of  the 
law  on  the  present  occasion. 

But  without  anticipating  opinions  which  will  receive  a 
more  suitable  expression  as  the  authorities  and  decisions 
applicable  to  the  case  are  more  fiilly  developed  and  exar 
mined,  I  come  now  to  the  consideration  of  the  law  as  pre- 
sented at  the  argument  by  the  riBq>ective  coimsel  who  have 
submitted  the  case  with  so  much  ability  and  learning. 

Mr.  Stuart's  propositions  upon  the  &cts,  as  proved  on 
the  behalf  of  the  petitioners,  may  be  stated  as  follows,  viz  : 

1st.  It  is  clearly  proved  that  the  company,  through  Mr. 
Shedden,  their  subordinate  agent,  or  employé,  exercise  and 
use  the  occupation  of  carting  for  hire  to  and  from  their 
depots  within  the  limits  of  the  city  of  Montreal. 

2nd.  That  in  doing  so,  it  is  established  as  a  matter  of 
fact,  that  the  company  is  guilty  of  an  infraction,  a  violation 
of  law,  because  their  charter  does  not  confer  on  them  any 
such  right,  privilege  or  franchise,  but  on  the  contrary  limits 
their  operations  to  their  line  of  railroad* 

3rd.  That  in  addition  to  this  violation  of  law,  it  will  be 
seen  that  they  in  this  way  exercise  a  monopoly  which  is 
directly  detrimental  to  the  master  carters  of  Montreal;  and 
both  for  that  reason,  and  because  such  an  occupation  is  a 
violation  of  law,  the  case  is  one  of  public  interest,  and  con- 
cerns the  master  carters  and  the  public  at  large. 

4ih.  That  the  carrying  on  the  business  of  carters  by  the 
company  under  the  system  pursued  by  them,  and  as 
proved,  necessarily  involves  a  variety  of  distinct  violations 
of  the  law,  such  as  are  frilly  enumerated  in  the  conclusions 
of  the  petition,  and  each  and  all  of  which,  whether  consi- 
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dered  separately  or  combined,  in  one  continuons,  open  and 
public  transgression  of  their  charter,  brings  the  acts  of  the 
company  under  the  provisions  of  the  statute,  and  imposes 
upon  me  the  duty  to  restrain  them  from  a  course  of  pro- 
ceeding at  once  illegal  and  of  the  highest  interest  to  the 
public  generally,  and  to  the  master  carters  of  this  city  in 
particular. 

6th.  That  whether  these  open  and  pubUc  violations  of 
the  law  conduce  to  the  advantage  of  the  pubUc,  or  be  or  be 
not,  in  the  opinion  of  a  majority  of  the  citizens,  a  conve- 
nience to  the  community,  the  infraction  of  the  law  alone 
justifies  the  application  of  the  restraining  power  of  the 
Court. 

Upon  the  first  point,  it  is  unnecessary  to  say  more  than 
that  the  fact  asserted  by  the  petitioners  is  clearly  and  con- 
clusively established.  Mr.  Shedden  is  the  agent  or  em- 
pJoyé  of  the  Grrand  Trunk,  and  is  employed  in  the 
manner  and  for  the  purpose  set  forth  in  the  petition.  It  is 
quite  true  the  company  derive  no  pecuniary  advantage 
from  this  arrangement,  but  it  is  equally  certain  that  the 
coinpany  have  granted  to  Shedden  an  exclusive  preference, 
and  that  he  is  exclusively  employed  by  them.  Whether 
this  proceeding  on  the  part  of  the  company  be  in  itself 
'  illegal  or  not,  and  if  it  be  so,  whether  it  is  aninfraation  of 
the  law  which  the  present  petitioners  can  havç  stopped 
by  an  injonction,  will  come  up  for  consideration  in  the 
sequel  of  these  remarks.  I  may  also  state  that  the  com- 
pany's system  of  charging,  generally,  cartage  in  the  regular 
tolls,  on  their  road,  without  distinguishing  between  these 
charges,  is  proved  as  alleged  by  the  petitioners,  but  no 
instance  is  given,  or  brought  under  my  notice.  It  is,  mo- 
reover, established  as  a  matter  of  fact  that  the  company  are 
in  the  habit  of  charging  cartage  for  collection  and  delivery, 
whether  the  work  be  done  by  their  own  carters,  or  by 
those  of  the  consignor  or  consignee.  But  here  again  the 
petitioners  have  failed  to  allege  or  prove  a  single  instance 
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in  which  this  has  heen  done.    It  is  likewise  clear,  in  my 
opinion,  from  the  evidence  adduced,  that  in  the  charge  for 
cartage  of  freight,  to  and  from  their  dejwts,  the  company 
exact  the  same  amount  for  carting  one  or  two  miles  that 
they  do  for  the  shortest  distance  ;  that  in  other  words  the 
tariff  for  carting  is  uniform,  irrespective  of  distance.    But 
again  no  cases  are  shown  where  this  has  occurred.    From 
this  peculiar  mode  of  doing  business  and  dealing  with  their 
customers,  I  think  it  cannot  be  denied  that,  as  a  matter  of 
fact  sufficiently  proved,  there  must  inevitably  result  some- 
thing very  anomalous  ;  that  is  inequaUties,  perhaps  unrea- 
sonaUe  preferences  in  the  tolls  and  rates  which  the  com- 
pany charge  the  public.    Finally,  it  is  proved  that  a  highly 
respectable  body  of  men  are  almost  entirely,  if  not  eitirely, 
excluded  from  all  participation  in.  a  branch  of  business 
very  extensive  and  important,  and  which  they  contend 
should  be  free  to  them  and  open  to  competition.    Upon 
the  law  of  this  case  a  great  number  of  decisions  and  autho- 
rities from  England,  France  and  America^  in  support  of  the 
claimants'  pretensions,  have  been  cited. 

Most  of  the  cases  cited  by  Mr.  Stuart  go  to  establish  the 
nature  and  effect  of  the  writ  of  injunction  and  point  out 
the  cases  in  which  such  a  remedy  will  apply,  he  has  also 
cited  authorities  to  show  the  limited  power  of  corporations. 

"  A  corporation  being  the  mere  creature  of  law  possess- 
ing only  those  properties  which  the  charter  of  its  creation 
confers  upon  it,  either  expressly  or  as  incidental  to  its  very 
existence."  (1)  "  That  a  corporation  is  strictly  limited  to  the 
exercise  of  the  powers  which  are  specifically  conferred  on 
it  will  not  be  denied.  The  exercise  of  the  corporate  fran- 
chise being  restrictive  of  individual  rights,  cannot  be 
extended  beyond  the  letter  and  spirit  of  the  act  of  incor- 
poration." (2) 


(1)  Trustees  of  Darthmoath  CoUege  ▼■.   Woodward,  4  Wheaton^  518  :— 4  Cond 
Bep.  62«»— see  page  443. 

C2)  Bea%TS.KnowIer,4Pete»,152,wepafe444. 
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The  first  ceuse  cited  was  that  of  the  company  of  proprie- 
tors of  the  Navigation  of  the  Biver  Dun,  against  the  North 
Midland  Railway  Company.  There  it  was  held  by  the  Lord 
Chancellor  "  that  when  it  is  clearly  shown  ttiat  a  public 
company  is  exceeding  its  powers  the  Court  cannot  refuse 
to  interfere  by  injunction."  The  special  circumstances  of 
that  case  were- very  different  from  ihe  present.  But  what 
was  there  held  is,  no  doubt,  good  law. 

The  next  citation  is  from  Shelford  on  the  law  of  Railways, 
vol.  1,  p.  100.  He  says  :  "  If  a  railway  or  other  companies 
go  beyond  the  i)ower8  which  the  legislature  has  given 
them,  and  in  a  mistaken  exercise  of  those  powers  interfere 
with  the  property  of  individuals,  the  Court  of  Chancery  is 
boun*  to  interfere  for  the  purpose  of  keeping  such  com- 
jMuiies  vrithin  those  powers,"  (1)  "of  course  it  must  be  a 
case  in  which  the  Court  is  very  clearly  of  opinion  that  the 
'  company  are  exceeding  the  ix)wer8  which  the  act  has  given 
them."  (2)  "  This  is  a  most  wholesome  exercise  of  the  juris- 
diction of  the  Court,  because  great  as  the  powers  necessarily 
are  to  enable  the  companies  to  carry  into  effect  works  of 
magnitude  it  would  be  most  prejudicial  to  the  interests  of 
all  persons  with  whose  property  they  interfere,  if  there 
were  not  a  jurisdiction  continually  open  and  ready  to  exer- 
cise its  power  for  the  purpose  of  keeping  them  within  that 
limit  which  the  legislature  has  thought  proper  to  prescribe 
for  the  exercise  of  their  powers  whenever  a  proper  case  for 
it  is  brought  before  the  Court,"  otherwise  the  result  may 
be  that  after  property  has  been  taken  and  destroyed,  after, 
a  house  has  been  pulled  down  and  a  railway  substituted 
in  its  place,  the  owner  may  have  the  satisfaction  at  a  fixture 
period  of  discovering  that  the  Railway  Comi)any  were 
wrong."  (8)  "  Where  a  railway  company  had  by  its  charter 
the  exclusive  right  to  transport  and  carry  persons^  pro- 
duce, merchandize  and  all  other  things." 

(1)  AearTs.  Regent's  Canal  Co.,  Coop.  77. 

(2)  RFver Don  Navigation  Co.  tb.  North  Midland  Rail.  Co.,  1  Eng.  Rail.  Cases,  154. 
rS)  RiTer  Don  Navigation  Co.  vs.  North  Midland  Rail.  Co.,  1  Eng.  RaU.  Gases,  169L 

154  :— Kemp  yb.  London  and  Brighton  Railway  Co.»  1  Bag.  Railway  Obêu,  3(UL 
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""  That  injiinctionB  in  sabstance  mandating  though  in 
fonn  merely  prohibitory,  have  been  and  may  be  granted 
by  the  Goort  is  clear.  This  branch  of  its  jurisdiction  may 
be  one  not  fit  to  be  exercised  without  particular  caution, 
bat  eeitamly  it  is  one  fit  and  necessary  under  some  cir- 
<5tunstaiices  to  be  exercised,  xmder  what  circumstances  it 
should  be  exercised  must  be  matter  for  judicial  discretion  in 
each  several  case."  (1)  In  that  case  a  mandatory  injunction 
was  granted,  which  in  effect  comi)elled  a  railway  company 
to  pull  down  walls  which  they  had  built,  in  order  to  pre- 
vent another  raQway  company  from  crossing  their  line. 

The  next  case  is  taken  from  the  Georgia  Reports,  p.  221, 
and  would  seem  to  bear  directly  upon  the  question  under 
consideration,  in  the  case  by  the  Mayor  of  Macon  against 
Macon  and  the  Western  Railroad  Company,  in  which  it 
was  held  :  "  That  where  a  railroad  company  had  by  its 
charter  the  exclusive  right  to  transjiort  and  carry  persons, 
merchandise  and  all  other  things  over  their  road  from 
Atlanta  to  Macon,  yet  the  charter  conferredno  power  upon 
the  company  to  engage  in  the  business  of  transporting 
produce  through  the  city  of  Macon,  across  OcMulgee 
Bridge,"  of  their  customers.  (2)  I  shall  have  occasion  to 
consider  this  case  hereafter.  I  come  now  to  the  consi- 
deration of  the  case  of  Baxendale  against  the  Great  West- 
em  Railway  Company.  Much  reliance  was  placed  upon 
the  case  at  the  argument  of  the  petitioners'  counsel.  I  find 
the  Report  to  be  as  follows  : — 

The  Railway  Company  make  one  general  charge  for  the 
couveyance  of  goods,  whether  they  are  dehvered  at  their 
station  at  Paddington,  whether  they  are  dehvered  at  their 
receiving-houses  in  different  parts  of  London,  or  whether 
they  collect  them  from  house  to  house  in  their  own 
waggons.    The  plaintiffia  are  the  great  carriers,  Kckford 

r^^^:;^y6il?n^^'''  EBgUnd,*.,  W  Raawy  Co....Cle.. 
(2)  Mayor oflUcoDTi.Mâoon and  WetteraBailiwlCoinpMiy.OeorgialUpi., an. 
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&  Co.,  and  they  brought  this  action  to  recover  back  sums 
of  money  which  they  had  paid  for  tolls  and  for  carrying 
their  goods  on  the  raQway,  but  which  they  contended  in- 
cluded, in  fact,  charges  for  the  collection  and  conveyances 
of  goods  to  or  from  the  different  receiving-houses  of  the 
Company,  but  which  they  as  carriers  collected,  to  the  Pad- 
dington  station.    When  the  case  was  argued  in  the  Court 
of  Common  Pleas,  Lord  Chief-Justice  Erie  delivered  a 
judgment  in  favour  of  the  defendants,  but  the  rest  of  the 
Court  differed  from  him,  and  the  decision  was,  therefore, 
in  favour  of  the  plaintiffs.    To  this  was  a  writ  of  error. 
The  Court  of  appeal,  which  assembled  in  the  Exchequer 
Chamber,  consisted  of  Lord  Chief-Justice  Cockbum,  Jus- 
tices Cromptoii,  Blackburn  and  Mellor,  and  Barons  Martin, 
Channel  and  Pigot.    At  the  close,  the  Chief-Justice  said 
that  they  were  all  agreed  that  the  judgment  of  the  Court 
below  must  be  affirmed.  The  matter  appeared  to  turn,  not 
on  the  Traffic  act,  but  upon  the  Company's  own  act,  which 
contained  a  clause  for  equality  of  charges  which  were 
afterwards  renewed.    It  is  said  that  the  charges  should 
be    made    equally,  and  the  construction  had  been  put 
upon  it  in  a  case  in  the  Court  of  Common  Pleas,  which 
appKed  to  a  case  like  the  present,  and  it  will  not  be  com- 
petent for  a  railway  company  to  superadd  by  the  tolls 
they  were  entitled  to  charge  another  charge  for  collection 
of  conveyance  to  or  from  the  railway,  inasmuch  as  in  doing 
that  they  were  imposing  upon  those  who  did  not  require 
their  service  for  such  collection  or  conveyance,   and   a 
charge  which  might  be  a  reasonable  charge,  as  regarded 
those  who  require  the  sendee,  but  unreasonable  as  regard- 
ed those  who  did  not,  therefore  it  was  an  equal  charge. 
That  construction  haAong  been  put  upon  the  act  by  the 
Court  of  Common  Pleas,  this  Court  were  all  of  opinion 
that  that  was  the  right  view,  and  that  the  judgment  was 
correct,  and  they  hoped  that  in  ftiture  a  charge  for  those 
services  might  not  bp  under  the  guise  or  disguise  of  tolls 
on  a  railway — Judgment  affirmed. 

It  is  worthy  of  remark,  indeed  it  is  essential,  that  the  fact 
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should  be  borne  in  mind,  that  this  was  an  action  at  law 
brought  by  the  j>arty  aggrieved  to  recover  back  from  the 
company  sums  of  money  paid  them  for  services  they  had 
never  performed.  It  may  perhaps  be  considered  asto- 
nishing that  the  case  should  have  ever  admitted  of  a  doubt. 

In  the  present  case  this  appHcation  is  for  a  writ  of  injunc- 
tion against  the  Grand  Trunk  Company  and  complaint  is 
not  made  by  parties  who  use  the  road — at  least  that  does 
not  appear  from  the  evidence — or  by  persons  who  have 
employed  the  company  and  suffered  by  irregularity  and 
inequality  in  the  rates  and  tolls — ^this  case,  therefore,  cannot 
be  held  to  have  any  direct  application  to  the  one  under 
consideration. 

A  number  of  arrets  rendered  in  France  on  railway  cases 

during  the  past  filteen  years  were  cited  by  Mr.  Dorion — 

after  a  careful  examination  of  these  decisions  I  do  not  see 

that  they  throw  much  light  upon  the  questions  raised  in 

the  present  proceedings.  The  first  case  cited  was  that  of  La 

Compagnie  du  chemin  defer  de  Strasburg  à  Bale  vs,  Pflvg  8ç 

Cie.  (1)   Pflug  &  Co.  had  obtained  an  arret  prohibiting  the 

Railway  Company  from  carrying  beyond  their  line,  but 

fliis  decision  was  reversed  by  the  Cour  de  Cassation  as  a 

violation  of  art.  6  of  the  Code  Napoleon.    If  this  authority 

have  any  bearing,  it  seems  to  be  somewhat  against  the 

pretensions  of  the  petitioners.  Three  other  cases  were  cited 

by  the  first  of  which  (2)  it  was  held  that  a  consignee  has  a 

right  to  receive  his  goods  at  the  station  and  to  do  the  cartage 

at  his .  own  expense,  the  cahier  de  charges  of  the  railway 

expressly  reserving  to  him  the  right  ;  and  by  two  other 

cases  (3)  the  same  right  in  the  consignee  was  recognized, 

notwithstanding  the  agreement  between  the  company  and 

the  consignor,  as  shown  by  the  lettre  de  voiture,  was  that 

the  goods  should  be  conveyed  to  the  consignee's  domicile. 


I  DftDos,  Reo.  Per.,  1852,  part  I,  p.  304. 
I  Dalloi,  Beo.  Per.,  1852,  part  1,  p.  226. 
I  Dallos,  Bee.  Per.,  1860,  part  2,  p.  176,  and  1861,  part  1,  p.  317. 
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The  reasons  given  for  these  judgments  were  that  the  con- 
signor is  not  the  agent  of  the  consignee,  and  that  the  cahier 
de  charges  reserved  to  the  latter  the  right  to  receive  his 
goods  at  the  station. 

The  arret  cited  from  Dalloz,  Eec.  Per.,  1854,  110,  part 
4,  seems  to  have  held  that  the  Eailway  Company  had 
violated  a  provision  expressly  prohibiting  them  from  giving 
qpecial  advantages  to  one  company  over  another.  The 
iiaxïts  do  not  appear  to  correspond  with  those  in  the  present 
cajse,  and  the  question  was,  in  a  great  measure,  one  of 
interpretation  of  the  company's  charter. 

The  only  other  French  arret  cited  which  remains  to 
be  noticed  is  found  in  Dalloz,  Eec.  Per.,  1850,  part  1,  p.  197. 
In  that  case  damages  were  recovered  by  a  rival  carrier 
from  a  railway  comx)any  for  having  lowered  their  tarifif 
without  giving  the  notice  and  observiag  the  formalities 
required  by  law. 

Many  of  the  principles  laid  down  in  these  arr^- it  would 
be  impossible  successlidly  to  combat,  but  it  is  to  be  observed 
that  they  are  all  applied  in  cases  of  a  private  nature,  and 
where  the  ordinary  legal  remedies  were  sought,  by  parties 
bringing  actions  against  railway  companies  for  specific  acts. 
The  only  decision  granting  a  general  prohibition  (that  first 
cited  above)  was  reversed  by  the  Cour  de  Cassation. 

The  value  of  these  modem  French  authorities  will  how- 
ever depend  much  upon  the  terms  of  the  particular  laws 
establishing  the  Railway  Companies  which  were  parties  to 
the  cases — ^none  of  which  enactments  have  been  laid  before 
me. 

I  may  remark  that  in  referring  to  the  foregoing  arréU 
my  attention  wa»  arrested  by  a  case  reported  in  Dalloz,  Bee. 
Per.,  1854,  part  1,  p.  221,  and  which  was  not  cited  on  behalf 
of  the  defendants.  It  was  there  held  that  Railway  Com- 
panies, in  establishing  offices  in  cities  ibr  the  forwarding  of 
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merchaadise,  caalj  exercise  a  right  conferred  on  them  by 
the  dnrii  commun^  and  that  their  doing  so  gives  rise  to  no 
claim  for  damages  on  the  part  of  commistsionaires  de  trans- 
part  existing  in  the  same  cities,  based  upon  the  injury  done 
by  the  Bailway  Company  to  the  business  of  such  c&mmis^ 
iionaires. 

Upon  a  careful  review  and  examination  of  the  decisions 
and  authorities  above  cited  by  the  learned  counsel  for  the 
complainants,  it  will,  I  believe,  be  found  that  none  of  these 
cases  involved  or  turned  upon  the  question  raised  here, 
unless  it  be  that  the  one  in  Greorgia  may  be  considered  aa 
bearing  directly  upon  the  point.  But  the  circumstances 
upon  which  that  decision  rests  are  not  given,  nor  has  the 
charter  of  that  company  been  laid  before  me.  It  may  be 
that  in  it  were  some  provisions  which  restricted  the  ope- 
rations of  the  company,  or  impliedly  prohibited  the  exten- 
sion of  their  business  beyond  their  line  of  road.  I  would 
not,  moreover,  feel  justified  in  following  this  precedent,  if 
found  to  conflict  with  the  decisions  in  the  engUsh  or  other 
american  courts.  "With  insufficient  knowledge  of  the  facts, 
and  amidst  a  various  and  fluctuating  jurisprudence,  such  a 
ruling  would  scarcely  be  an  authority  which  I  could  safely 
adopt 

The  petitioners'  counsel  contends  that  the  imposition  of 
tolls,  including  the  cartage  of  goods  not  allowed  by  law,  is 
a  matter  of  public  interest,  requiring  the  interposition  of 
the  pubUc  authority.  Besides,  that  the  carriage  of  goods 
by  the  carters  of  the  company,  is  a  necessary  consequence 
of  this  imposition  of  tolls  for  such  service,  and  the  judg- 
ment declaring  such  tolls  illegal,  must  be  followed  by  an 
interdict  preventing  them  from  carting  as  a  clear  contra- 
vention of  the  law.  This,  no  doubt,  is  complained  of  in 
&e  petition  ;  and  I  am  asked  to  declare  that  these  acts  of 
the  comixmy  are  illegal  ;  but  I  am  not  required  to  restrain 
them  from  tiie  perpetration  of  these  acts.  The  question  as 
to  the  legality  of  these  tolls  and  the  mode  of  imxiosing 
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ihem,  incidentally  arise  ;  and  I  have  no  hesitation  in  saying 
that  no  railway  company  have  the  right  to  imjpose  a  charge 
for  the  conveyance  of  goods  and  merchandise  to  and  from 
their  stations  when  their  customers  do  not  require  such 
service  to  be  performed  ;  and  more  especially  is  this  true, 
when,  as  a  matter  of  fact,  the  cartage  is  not  done  :  and  an 
action  at  law  would  Ue  at  the  instance  of  parties  aggrieved, 
to  recover  back  such  an  illegal  charge.  It  was  so  held  in 
the  case  of  Baxendale  against  the  Great  Western  Railway  ; 
and  in  G-arton  against  the  same  company  ;  also  in  a  more 
recent  case  of  Garton  against  the  Bristol  and  Exeter  Bail- 
way  Company.  This  is  a  plain  infraction  of  law  ;  but  to 
what  extent  it  has  occurred  in  this  branch  of  the  Grand 
Trunk  Company's  business,  if  it  exist  at  all,  the  evidence 
does  not  disclose.  Adopting  the  views  of  the  petitioners' 
counsel  with  certain  limitations  and  reserve,  I  would  go 
ftirther,  and  declare  it  to  be  my  opinion,  that  the  system 
adopted  by  the  Grand  Trunk  Company  of  including  the 
charge  of  cartage  in  their  regular  railway  tolls,  and  bs  they 
do  in  most  cases, — omitting  to  distinguish  the  charge  for 
cartage  from  the  toll  on  the  road, — ^in  iact  including  both 
charges  in  one  block  sum,  is  a  mode  of  doing  business 
which  the  law  can  hardly  sanction.  It  is,  in  fact,  as  con- 
tended by  the  petitioners'  counsel,  or  it  might  become  a 
means  of  systematic  coercion  ;  and  is  obviously  calculated, 
in  a  manner  more  or  less  direct,  to  cause  unjust  and  per- 
haps unreasonable  preferences,  and  likewise  to  destroy 
that  perfect  equaHty  in  the  business  transactions  of  the 
company,  which,  as  a  corporation,  they  are  bound  to  exer- 
cise, and  strictly  to  observe  towards  the  pubUc.  I  vrill  go 
ftirther,  and  add  that,  had  I  been  required,  at  the  instance 
of  persons  who  had  suflfered  wrong,  to  issue  an  injunction 
to  restrain  the  company  in  the  two  particulars  last  men- 
tioned, I  should  have  probably  done  so,  afisuming  always 
that,  in  addition  to  individual  cases  of  injustice  and  hard- 
ship distinctly  alleged,  and  as  clearly  proved,,  this  course 
was  demonstrated  to  be  injurious  to  the  public.   The  same 
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remaik  would  apply  to  an  application  to  restrain  the  com- 
pany from  levying  tolls  not  sanctioned  by  the  Groremor, 
as  directed  in  the  statute.  But  if  there  be  any  parties  who 
have  suffered  from  these  objectionable  modes  of  working 
the  road,  they  do  not  complain  to  the  courts.  They  seem, 
from  apathy  or  indifference»  or  perhaps  because  the  pubUc 
do  not  in  reahty  suffer,  willing  to  allow  the  company  to 
follow  its  own  course.  As  to  the  present  complainants^ 
they  show  no  direct  personal  interests  in  restraining  the 
company  from  the  commission  of  these  illegal  acts.  I 
cannot  concur  in  opinion  with  their  counsel  that  these 
infractions  of  law  are  the  necessary  consequences  of  their 
doing,  through  Mr.  Shedden,  their  own  cartage.  Each 
violation  of  the  law  stands  alone,  and  must  be  viewed 
separately  ;  and  the  complainants  should  have  shown  that 
they  are  directly  interested,  and  also  that  the  pubUc  are 
injured.  This  they  have  not  done.  And  as  regards  these 
special  grounds  of  complaint,  I  would  also  remark  here 
that  they  do  not  set  forth  or  prove  a  single  instance 
in  which  the  law  has  been  violated  in  these  respects  ; 
nor  in  regard  to  any  of  these  illegal  acts  and  omissions 
of  the  Company,  is  there  any  specification  of  time,  place, 
or  circumstance.  In  order  to  enable  me  to  issue  an  in- 
jnnction  ordering  the  company  to  desist  from  these  illegal 
acts,  all  this  was  absolutely  necessary.  Without  such  alle- 
gation, and  without  such  jiroof,  even  supposing  all  the 
other  conditions  of  individual  wrong  and  pubUc  injury 
to  have  existed,  I  could  not  have  interfered.  This  pre- 
tension,  therefore,  of  the  petitioners  is  in  my  judgment 
imfounded. 

But  it  is  contended  that  the  company  usurp  a  franchise 
and  privilege  not  conferred  by  their  Charter,  in  exercising 
the  business  of  carters  within  the  limits  of  the  city  of 
Montreal.  Now  I  feel  satisfied,  whether  this  right  be  or 
he  not  essentially  necessary  to  their  business  of  common 
<:arrier  or  not,  that  this  is  not  a  franchise  or  a  privilege  in 
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contemplation  of  the  statate»  and  that  upon  that  gronnd 
alone  I  cannot  issae  the  iiyunction  prayed  for. 

The  case,  then,  in  my  opinion,  is  narrowed  down  and 
limited  to  this  :  The  company,  by  their  own  carters  exclu* 
(rively,  or  through  Shedden,  carry  goods  and  merchandize 
for  their  customers  to  and  from  their  depots,  and  to  and 
from  the  stored  and  residences  of  the  city  of  Montreal.  And 
I  have  to  determine  whether  this  course  of  proceeding  be 
legal  or  illegal;  and  if  iUegal»  can  I  restrain  them  from 
doing  so.  And  this  brings  me  to  the  chief  grounds  of 
defence  taken  up  by  the  defendants. 

The  objections  urged  by  the  defendants  may  be  consi* 
dered  under  the  following  heads  : — 

1.  The  complainants,  by  their  petition  and  the  proof 
adduced^  do  not  disclose  a  case  of  pubUc  interest,  nor  any 
right  or  interest,  on  the  part  of  the  private  persons  referred 
to  in  the  petition  to  initiate  or  carry  on  the  present  pro» 
ceedings» 

2.  The  company  have,  as  common  carriers,  a  right  "which 
is  incidental  to  their  principal  business,  to  take  delivery  of, 
or  to  deliver  outside  of  the  limits  of  their  road,  goods"  which 
are  intended  to  be,  or  which  have  been,  carried  upon  the  rail* 
v^y,  and,  consequentiy,  that  their  employment  of  Mr. 
Shedden  is  no  violation  of  law. 

In  support  of  the  first  proposition,  it  was  urged  that  the 
statute  under  which  the  writ  in  this  matter  was  issued, 
provides  an  extraordinary  remedy  in  cases  oî  public 
interest,  in  which  Corporations  are  guilty  of  certain  acts 
orcMxiissions.  It  wiU  not  be  denied  that  complaints  of  a 
private  nature  against  corporate  bodies,  or  those  arising 
from  illegal  acts  or  omissions  affecting  individual  interest 
mily,  cannot  properly  be  brought  under  the  act  It  was 
argued  by  Mr.  Ritchie  that  a  very  grave  ground  of  objection 
against  the  ];)ethion  in  tiiiB  cause  is,  that  it  contains  no  all^ 
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gâtions  disdosmg  illegal  acts  or  omissions  on  the  x>art  of 
the  defendants  in  any  way  prejudicial  to  the  public  inte- 
rests, nor  in  what  way  the  rights  or  interests  of  the  public 
are  affected.  Also,  that  the  petition  is  equally  defective  in 
not  showing  any  legal  interest  on  the  part  of  the  carters 
named  in  it,  whether  considered  as  acting  for  themselves  or 
as  also  representing  others  following  the  same  occupation. 
These  persons,  it  is  contended,  do  not  show  in  what  way 
they  have  been  injured  by  the  alleged  course  of  the  defen- 
dants. The  tolls  said  to  have  been  illegally  exacted  by  the 
company  have  not  been  paid  by  them  ;  and  even  if  exces- 
sive, which  they  are  no  where  stated  to  be,  the  carters  are 
not  prejudiced.  That  there  is  nothing  in  the  petition  but 
the  vague  inference  that,  if  the  Q-rand  Trunk  Railway 
Company  were  not  to  collect  and  dehver  freight,  the  carters 
in  whose  interest  these  proceedings  are  carried  on  might 
obtain  an  increase  of  business  ;  nor  is  there  anything  to 
show  that  judgments  or  orders  such  as  prayed  for  would 
be  in  any  degree  beneficial  to  the  promoters  of  the  present 
action.  This  line  of  argument  bears  strongly  on  the  case, 
for  we  find  that  in  England  it  is  held  that  the  Court  will 
not  interfere  to  grant  an  injunction  at  the  instance  of  the 
Attomey-G-eneral,  except  in  cases  of  manifest  danger  or 
injury  to  the  pubhc  interests.  The  first  case  cited  in  sap- 
port  of  this  view  was  that  of  the  Attomey-Q-eneral  and  The 
Binningnam  and  Oxford  Railway  Company.  (1)  In  that  case 
the  Lord  Chancellor  said  :  "  The  Attorney-General  appears 
here  in  order  that  the  defendants  may  be  stopped  from  doing 
that  which  is  not  expressly  forbidden  by  the  act  of  parlia- 
ment, but  unless  I  was  prepared  to  say  that  the  Attomey- 
Gteneral  is  entitled,in  every  case  where  the  public  interests 
may  be  or  are  alleged  to  be  neglected,  to  come  into  equity,  I 
must  hold  that  in  the  present  case  no  sufficient  grounds  have 
been  shown  for  his  interference.  Undoubtedly  the  Attorney- 
General  has  a  right  to  represent  the  public,  either  in  equity 
or  by  prosecution  at  law,  in  cases  where  the  pubHc  inte- 


0)  7  Railway  tad  Caoal  Cam,  p.  972. 

8 


114 

rests  are  exposed  to  danger  or  mischief;  and,  in  the  eoune 
of  the  argument,  several  authorities  were  cited  to  show 
that  such  Interference  is  recognised  in  equity;  but  the 
informations,  in  all  these  cases,  were  directed  to  the  repres- 
sion of  acts  which  the  parties  had  no  legal  right  to  do,  and 
which  were  not  only  not  authorised  to  be  done,  but  were,  in 
fact,  acts  of  public  ntdsance.'^  Even  where  there  has  been 
a  manifest  violation  of  law,  but  no  serious  injury  results,  the 
Court  of  Chancery  will  not  maintain  an  injunction.  In  the 
case  of  the  Attomey-Greneral  vs.  the  EastemCoimties  Rail- 
way Company,  (1)  V.  C.  Knight  Bruce  said  :  "  I  think  there 
has  been  an  infraction  of  the  law,  and  that,  too,  without  any 
favourable  circumstances.  No  case  of  any  great  practical 
inconvenience  has  been  made  out,  and  I  do  not  think  it 
necessary,  considering  all  the  matters  before  me,  nor  do  I 
think  it  necessarily  the  duty  of  the  Court,  to  interfere  by 
injunction.'* 

In  the  cacie  of  Morton  against  the  Great  Eastern  and 
Midland  Railway  Companies,  Chief-Justice  Cockbum  and 
the  other  Judgesr  expressed  themsedves  to  the  following 
effect: — 

*'  Cockbum^  Justice  : — ^I  am  of  opinion  that  no  case  has 
been  made  out  by  the  complainant  for  tile  interi>osition  of 
tiie  Court,  and  consequentiy  that  the  rule  should  be  dis- 
charged. I  agree  that  to  justify  a  party  in  calling  upon 
the  Court  to  enforce  the  provisions  of  this  act,  it  is  not 
indispensably  necessary  to  show  a  case  of  individual  grie- 
vance ;  but  it  is  clear  that  a  case  of  public  inconvenience 
must  be  made  out.  It  does  not  api>ear,  even  upon  Mr. 
Barrett's  affidavit,  that  there  is  any  complaint  of  a.  want  of 
sufficient  accommodation  on  the  part  of  the  public  ;  and  it  is 
clearly  shown  by  the  affidavits  filed  in  opposition  to  the  rule 
that  no  complaints  have  been  made.  I  can  quite  understand 
that  two  competing  companies  may  so  arrange  the  depar- 
tures and  arrivals  of  their  respective  trains  as  to  operate 

(1)  8  Railway  and  Canal  CaaM,  p.  8S7. 
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mjtinonsly  to  the  sHorter  line  and  inconyeniently  to  the 
pnbHc.  In  such  a  case  the  Court  would  be  justified  in 
interposing  nnder  this  act.  But  it  appears  here  that  abun«> 
^ce  o^  accommodation  is  provided  on  the  Midland  line  ; 
and  though  the  distance  travelled  over  is  somev^hat  longer, 
no  addStional  cost  is  incurred,  nor  any  materially  greater 
lôœ  of  time  sustained  by  the  public.  And  one  very  strikv 
ing  fact'  is  that  the  &reat  Northern  Railway  Company, 
the  parties  by  far  the  most  likely  to  be  injuriously  affected 
by  it,  so  far  from  co]!tiplaining,  are  satisfied  with  the  arrant 
gement  existing,  and  appear  by  their  counsel  to  oppose  the 
rule.    I  think  we  must  discharge  the  rule  with  costs. 

)  W^anis,  Justice  : — ^I  also  think  that  we  can  only  be 

^  jnstified  in  interfering  where  it  is  made  out  to  our  satisfaction 

that  the  public  convenience  requires  it  The  application 
of  the  affidavit  shows  very  slender  groxuids  for  tiie  rule  ; 
and  the  affidavits  filed  in  opposition  to  the  rule  entirely 
remove  all  shadow  of  pretext  for  the  motion.  If  the  com- 
plainant had  satiséed  me  that  public  convenience  did 
really  require  that  which  he  asks,  and  that  the  accommo- 
dation sought  could  reasonably  be  granted,  I  should  have 
[laiised  considerably  before  I  assented  to  the  rule  being 
Charged.  But  this  he  has  altogether  failed  to  do.  Sule 
discharged  with  costs. 

These  decisions,  in  my  opinion,  bear  directly  upon  the 
question  under  consideration.  I  think  they  show  clearly 
that  a  case  of  public  inconvenience  or  injury  must  be  made 
out,  and  that  the  pecxdiar  remedy  sought  by  the  petitioners 
can  only  be  enforced  in  cases  of  public  interest,  and  was 
not  created  for  the  benefit  of  individuals.  It  will  not,  and 
,  cinnot  be  applied  to  remedy  private  grievances.    It  is  true 

that  the  complainants  in  this  case  allege  several  instances 
in  which  it  is  contended  that  the  company  have  violated 
their  charter,  and  that  these  infractions  of  the  law  are  the 
consequences,  more  or  less  direct,  of  their  doing  the  busi» 
Aess  of  common  carters  within  tiie  limits  of  the  city  of 
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Montreal.  But  I  must  take  caxe  that  this  application  is 
made  bona  fide  in  the  interest  of  the  public,  and  in  doing 
so,  I  must  not  only  not  confound  the  private  grievances  of 
the  complainants  with  those  of  the  xmblic,  if  it  has  any,  but 
I  am  bound  to  discriminate  between  the  interests  of  indi- 
viduals and  those  of  the  public.  In  this  case  the  public 
interest  seems  to  be  at  variance  with  that  of  the  petitioners* 
The  latter  do  not,  in  point  of  fact,  Buffer  ;  they  have  not 
suffered  from  the  company's  mode  of  imposing  and  levying 
tolls  and  cartage,  nor  from  the  illegaUty  of  the  company's 
system  of  carrying  on  their  business  ;  unless,  indeed,  their 
employing  their  own  carters  exclusively  in  the  collection 
and  delivery  of  freight  and  their  refusal  to  employ  the 
complainants  be  contrary  to  law  ;  and  this  brings  us  to  this 
imi)ortant,  really  chief,  point  in  the  case. 

In  support  of  the  second  proposition,  it  is  urged  that  the 
defendants  do  not  rely  solely  upon  the  absolute  want  of 
legal  interest  which  the  public^  or  the  private  persons  more 
immediately   concerned^  have  in  its  prosecution.      The 
defendants  assert  that  the  course  adopted  by  them.in  the 
collection  and  deUvery  of  freight  at  Montreal,  and  other 
places  in  this  Province,  is,  in  every  respect,  legal  ;  that,  in 
adopting  it,  thej  conform  to  the  well-established  usage  of 
railway  companies  in  England  and  other  countries  ;  and 
that,  besides  being  supjwrted  by  settled  legal  authority,  it 
conduces,  in  a  great  degree,  to  the  public  convenience,  and 
that  it  enhances  the  tlsefdlness  of  the  company  as  a  public 
body  whose  interests  are  closely  identified  with  those  of 
the  country  at  large.    The  question  of  convenience  to  the 
public  is  always  of  paramount  importance  in  cases  where 
the  exercise  of  equity  jurisdiction  is  demanded.    It  is  to 
that  I  must  make  continual  reference  in  forming  my  judg^ 
ment  upon  the  case  ixresented.    To  establish  the  right  of 
the  company  to  convey  goods  beyond  the  limits  of  their 
.road,  reference  was  made  to  several  authorities.    Since  the 
case  of  Muschamp  vs.  Lancaster  and  Preston  Railway 
Company,  establishing  the  liability  of  railway  companies 
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for  goods  which  they  undertake  to  carry  beyond  the  limits 
of  their  line,  thé  right  of  such  corporations  to  contract  for 
the  carriage  of  goods  beyond  the  termini  of  their  road  has 
never  been  doubted. 

Eedfield  on  Railways,  sect.  136,  was  then  referred  to,  also 
the  case  of  Noyes  vs.  The  Eutland  and  Burlington  Rail- 
way. (1)  The  grounds  of  the  decimon  are  thus  stated  :  "  It 
seems  to  be  now  well  settled  that  Railway  Companies,  as 
common  carriers,  may  make  valid  contracts  to  carry  beyond 
the  limits  of  their  own  road,  either  by  land  or  water,  and 
&US  become  liable  for  the  acts  and  neglects  of  other  carriers, 
in  no  sense  under  their  controL  (2) 

"  It  has  never  been  questioned  that  carriers,  whether 
natural  or  artificial  persons,  might  by  usage  or  contract, 
bind  themselves  to  deliver  parcels  and  merchandize  beyond 
the  strict  limits  of  their  line,  in  town  and  country;  and  in 
such  case  could  only  exonerate  themselves  by  a  personal 
delivery.  (8) 

"  It  seems  to  us  in  principle,  that  these  two  propositions 
control  the  present  case  ;  for,  if  a  Railway  Company  may 
contract  for  carrying  merchandize  and  goods  beyond  the 
limits  of  their  hne,  where  the  carriage  is  by  i)orters,  stages, 
by  steamboats  or  other  water-craft,  or  by  other  Railways, 
and  this  is  to  be  justified  upon  the  grounds  of  usage  and 
convenience,  or  common  understanding  or  consent,  the 
same  rule  of  construction  must  equally  extend  to  contracts 
to  receive  freight  at  x>oints  on  the  hne  before  it  reaches  the 
company  entering  into  the  contract.  It  may  be  true  in  one 
sense,  that  this  is  extending  the  duties  and  x>owers  of  the 
company  beyond  the  strictest  interpretation  of  their  charter. 
But  the  time  is  now  past  when,  as  between  the  company 


77  vt.  B.,  10. 

Miuebamp  Tf.  LâiMMter  and  Preston  Junction  Railway  Co.,  8  M.  and  W., 

:1.2  Ewkg,  Railway  Cases»  444  :— Weed  vs.  Saratoga  and  Schenectady  Railway 

CÔnpMij,  19  W«im1>  634  :— Jfarmers  and  Mechanics'  Bank  ts  Champ.  Trans.  Co.,  23 
Vt.,186. 
(3)  23  Tt.,  185,  Bad  eases  there  cited. 
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and  strangers,  any  such  literal  interpretation  of  the  charter 
is  attempted  to  be  adhered  to.  It  is  true  that  such  Corpo- 
rations» even  as  to  strangers,  are  not  allowed  to  assmae 
obligations  beyond  the  general  objects  of  their  ificoipo- 
ration,  as  if  they  should  assume  to  buUd  steamboats  or 
other  railways,  perhaps.  But,  within  the  general  business 
of  their  creation,  a  very  considerable  latitude  is  allowed  iu 
contracts  with  strangers.  This  is  done  for  the  advantage 
of  tiie  company,  as  weil  as  others,  and  to  avpid  eiyfbaprassr 
ments  in  tiie  common  business  of  lile,  which  must  be 
constanliy  liable  to  occur  upon  any  such  limited  cpnçdtruç- 
tion  0Î  the  powers  oi  Corporations." 

In  Crouch  vs.  the  London  and  North  Western  Railway 
Co.,  (1)  the  question  came  before  thq  ppurt  of  Coinmon 
Fleas  in  a  new  aspect.    The  plaintiff  sued  tl^e  defendanl^ 
for  refusing  to  carry  packed  parcels  from  J^ondon  to  Shef- 
field and  Grlasgow.    The  defendants*  road  e:y:tende4  only 
a  part  of  the  way  from  London  to  the  respectiyid  places, 
but  they  had  arrangements  with  the  intermisdiat^  com- 
panies, so  that  cars  irom  their  road  passed  over  the  whole 
distance  without  th^  interference  of  the  other  companies. 
The  defendants  were  in  the  habit  of  receiving  packed  par- 
cels to  carry  to  Sheffield  and  Glasgow,  and  they  had  agents 
in  the  places  to  distribute  the  parcels  when  received.    The 
defendants  refused  to  receive  parcels  from  the  pkintiff  to 
carry  tp  these  places  though  they  offered  to  carry  them 
to  the  terminus  of  their  line.     The  plaintiff  brought 
an  action  for  the  refusal,  and  the  defendants  contended 
that  they  were  not  bound  as  common  carriers  to  carry 
beyond  the  limits  of  their  own  line.    But  the  Court  held 
that,  Ùke  natural  persons,  I^w^y  Companies  were  bound 
to   discharge  the  duties  of  their    charters   which  they 
assumed,  and  if  they  held  themselves  out  as  carrieTS  to  a 
place  beyond  their  line  they  were  liable  for  refosing  to 
carry."  {2) 

m  25  EnfflUb  Uir  JBd  Bqvi^  B..  S». 
(2)  2  Am:  BftUvay  Oaaei,  478, l^oto. 
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The  engliflh  courts  have  thus  refhsed  to  conâder  aie 
HabilitieB  of  Railway  Companies  as  being  in  any  way 
liimted  to  the  Ime  of  their  road,  but  hold  them  liable  upon 
their  contracts,  which  are  to  be  ascertained  by  the  verdict 
of  a  jury. 

The  doctrine  ^t  the  cartage  of  goods  may  be  done  by 
Sailway  Companies  is  also  well  settled  in  France. 

"  Cependant,  il  n'est  point  interdit  de  déroger  à  cette 
"feculté  par  des  conventions  particulières  et  de  stipuler 
"  que  le  camionnage  sera  opéré  par  les  soins  de  la  compa^ 
"gnie."(l) 

'*  La  remise  ou  livraison  des  marchandises  se  fera  donc, 
"  soit  en  gare,  soit  au  domicile  du  destinataire,  selon  Tenon- 
•  dation  de  la  lettre  de  voiture,  &c."  (2) 

'*  Lorsque  l'expéditeur  a  fidt  au  chemin  de  fer  la  remise 
^  de  la  marchandise,  en  indiquant  le  destinataire  sans  dire 
*'  en  gare,  ou  gaare  restant,  à  tel  point  désigné  du  parcours, 
"  il  a  laissé  croire  à  la  compagnie  qu'elle  était  chargée  de 
**  livrer  à  domicile.  Or,  les  conventions  faites  par  l'expé* 
^  diteur  doivent  nécessairement  lier  le  voiturier,  aujour* 
"  d'hui  le  chemin  de  fer,  qui  remplace  l'ancien  mode  de 
"  transport.  Ces  convoitions  tiennent  lieu  de  loi  entre  Tex* 
**  péditeur  et  le  vcâturier,  et  ne  x>euvent  être  modifiées  au 
^  gré  du  réceptionnaire,  qui  refioserait  de  payer  le  prix  du 
^  cammionage."  (8) 

In  the  general  tenor  and  rulings  of  these  decisions  and 
authorities,  in  so  far  as  they  apply  to  the  present  case,  I 
fully  concur.  I  am  clearly  of  opinion  that  the  exclusive 
employment  of  any  particular  carter  or  carters  by  the 
Grand  Trunk  is  incidental,  if  not  absolutely  essential,  to 


1)  Blanohe,  Cootentieiix  dai  Chemina  de  Far,  p.  160— Oonr  de  Cau.  IS  jafllet 

0,  OibUt  Ti.  Chemin  de  Fer  d'OrUaot. 
(3)  Ibid. 

(3)  Tribonal  da  oonveroe  d'OrMue,  llJ«iUet|1849|  B«bii  «I  Brière  ti.  L»  Oom- 
pagnia  dn  chemin  da  fer  de  Paria  à  Orléana. 
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their  business  of  coxomon  carriers,  and  that,  therefore,  the 
coiÀpany  dbes  not,  in  this  particular  instance,  stand  charged 
with  an  illegal  act.  This  I  hold  tx>  be  true  under  the  facts 
proved  in  this  case,  in  so  far  as  this  exclusive  employment 
by  Mr.  Shedden  goes.  I  think,  moreover,  that  this  right 
rests  upon  principles  of  the  common  law.  But,  by  a  provi- 
sion in  the  Railway  Clauses  Consolidation  Act,  the  com- 
pany are  empowered  to  do  all  things  necessary  or  requisite 
for  the  more  effectually  fulfilling  and  carrying  out  the 
objects  of  their  charter,  and  I  incline  strongly  to  the  opi- 
nion that  this  is  one  of  the  means  of  attaining  such  a  result, 
impliedly  granted  to  the  company.  It  has  been  said  that 
although  this  course  may  be  essential  in  other  locaUties,  yet 
that  it  is  not  so  in  the  city  of  Montreal,  where  hundreds  of 
carters  are  ready,  willing  and  able  effectually  to  perform  all 
the  cartage  in  collecting  and  deUvering  for  the  company.  In 
point  of  fact,  this  may  be  true  ;  but  in  my  view  of  the  law, 
it  is  clearly  incidental  to  their  business  as  common  carriers, 
and  if  so,  the  company  must,  in  the  administration  of  the 
important  interests  confided  to  their  charge,  and  in  their 
extended  responsible  relations  to  the  public,  be  the  sole 
judges,  whether  they  will  follow^  their  present  system  or 
revert  to  the  old  course  of  business.  They  collect  and  deliver 
now  under  special  contracts  with  their  customers.  In  my 
opinion  these  contracts  are  legal,  and  I  cannot  declare  them 
illegal,  and  even  if  they  were  illegal,  I  could  not  set  them 
aside  under  a  proceeding  like  the  present,  so  long  as  the 
public  at  large  are  not  injured,  and  do  not  complain,  I 
cannot  interfere  by  injunction  as  prayed  for  by  the  peti- 
tioners. The  motives  of  this  decision,  as  embodied  in 
Ûie  final  judgment  of  record,  will  concisely  disclose  the 
grounds  in  law  and  in  fact,  upon  which  my  refusal  to  issue 
the  injunction  rests.  « 

The  judgment  is  entered  up  in  the  following  terms  : — 

"  Having  heard  our  Sovereign  Lady  the  Queen,  repre- 
"  sented  by  the  Honorable  the  Attorney-General,  and  the 
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"  said  defendants,  by  their  respective  Connsel,  as  well  ux>on 
'*  the  merits  of  the  petition,  requête  libellée^  returned  and 
"filed» on  the  11th  day  of  March  last  past,  as  upon  the 
"  special  demurrer  défense  en  dxpit  pleaded  by  the  said  de- 
"  fendants  to  the  said  petition,  requête  libeUéey  having  ex- 
"  amined  the  said  petition,  requête  libellée^  the  pleadings,  evi- 
*'  dence  and  documents,  produced  and  filed  by  the  parties 
"  in  this  cause  ;  and  having  maturely  deUberated,  doth  dii»- 
"  miss  the  said  special  demurrer,  and  proceeding  to  adju- 
**  dicate  upon  the  merits  of  the  said  petition,  requête  libellée  ; 
'*  and  considering  that  the  petitioner  has  not  established  by 
'*  legal  and  sufficient  evidence,  such  a  case  of  public  inte- 
"  rest  85  is  required  by  the  statute  authorizing  the  present 
"proceeding;  considering  moreover  that  it  is  not  proved 
"  by  the  evidence  adduced  in  this  cause  that  the  complai- 
"  nants  have  suffered,  or  have  been  directly  aggrieved  to 
"  an  extent,  or  from  such  illegal  causes  directly  affecting 
"  them,  as  would  justify  the  issuing  of  an  injxmction  in  the 
"  present  case  as  prayed  by  their  i>etition  :  Seeing  that  it 
**  results  from  the  evidence  adduced  that  the  fact  of  collect* 
"  ing  and  delivering  by  carters,  exclusively  employed  to 
"  that  effect  by  the  defendants,  is  not  injurious,  but,  on  the 
"contrary,  advantageous  to  the  public;  considering  that 
"  the  defendants  have  the  right,  as  coyimon  carriers,  and 
"  in  the  prosecution  of  their  lawfrd  business  as  such,  to 
"  employ  exclusively  any  carter  or  carters  they  may,  in 
"  their  discretion,  select  to  collect  from  and  deliver  freight 
"  to  their  customers  ;  and  that  such  exclusive  employment 
"  of  particular  carters  is  not  a  violation  of  their  charter, 
"  inasmuch  as  the  act  itself  is  essential  or  incidental  to  their 
"  business  as  common  carriers  :  Considering  that  no  injunc- 
"  tion  can  by  law  issue  in  this  case  to  restrain  the  defen- 
''  dants  from  illegal  acts,  by  and  from  which  the  petitioners 
"  are  not  shewn  to  have  been  distinctly  aggrieved,  and 
"  which  are  not,  at  the  same  time,  proved  to  be  injurious 
"  to  the  public  :  And  considering  that  none  of  the  indivi- 
"  duals  or  parties  using  the  defendants'  road  and  paying 
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<'  tibieir  changes  for  cartage,  have  complained  in  ti^  preaeat 
'*  4»fie,  I,  the  said  Judge,  do  refuse  the  said  petition  with 
*^  costs." 


Stuakt,  Q.  C 
DoR] 

EOY, 

BiTCHis,  for  defendants. 


DoRiON,  Q.  C.J  for  petitioners. 


DISTRICT  OF  MONTREAL. 


QUEEN'S  BENCH,  ) 

APPEAL  SIDE.         ] 

Before  : — ^Aylwin,  Meredith,  Drummond  and  Mon- 
DELET,  Justices. 


The  Montreal  Assurance  Co Appelants. 

and 
MgPherson \ Respondent. 


Held,  in  Um  Saptiior  Court  :— ISiM  mi 
ezoeption  d  la  forme  on  the  groaD4  of  the 
Bttllity  of  the  afidaritof  leirioe  of  the 
writ  and  deoUration  on  the  defendant, 
described  in  the  writ  as  **  of  Toronto,  in 
the  Home  diitriet  of  Canada  West,"  wiU 
be  maintained,  and  the  action  dismiseed, 
the  affidavit  stating  the  serrlee  to  have 
been  made  en  the  defendant  by  delivering 
copies  of  the  said  writ  and  diielaration  to 
the  wife  of  the  defendant,  "  of  the  Town- 
Aip  of  Tork,  in  the  eonnty  of  York,  at  his 
pliioe  of  residenoe  in  the  flud  Township 
SYoi^"  ' 

In  appeal  :«<-Jadgmont  maintained  on 
the  ground  that  the  serrioe  as  made  was 
epntrarr  to  the  proripions  of  the  Cods* 
Stat  of  L.  C,  ohap.  83,  seo.  93. 


jHgé,  daofl  U  Gow  Snpéiteiire  :— Qu'une 
exception  à  la  forme  fondée  sur  la  nullité 
de  l'affidavit  de  la  signification  du  writ  et 
de  la  déclaration  sur  le  défendeur,  désl* 

Sée  au  dit  writ  comme  étant*'  de  TorontD, 
os  le  Home  district  du  Canada  Ouest,'* 
sera  maintenue  et  Taction  renvoyée,  l'affi- 
davit  énonçant  qne  la  sîgnlficatio&  avait 
été  faite  sur  le  défendeur  en  délivrant 
oopie  des  dits  writ  et  déclaration  à  1a 
femme  du  défendeur,  '<  dans  le  Township 
de  Tork,  dans  le  oomté  de  Tork,  à  son 
lieu  de  résidence  daqs  le  dit  Township  d» 
Tork." 

Ep  i^ppel  s-^ugemeftt  oenfirmé  par  \m 
raison  que  la  ligmfloation  telle  que  faite 
était  Dontraire  aux  di^ositions  da  Stat. 
Bef.  du  B.  C,  Stat.  83,  seo.  93. 


Judgment  rendered  the  9th  December,  1865. 

The  action  Was  brought  on  promissory  notes  and  rou- 
ohers,  the  defendant  was  described  in  the  writ  and  deda* 
ration  as  "now  of  Toronto,  in  the  Home  district  of  Oanada 
West." 

The  affidavit  of  service,  under  the  Cons.  Stat,  of  L.  C,, 
chap.  88,  sec.  94,  was  that  the  deponent  "  served  the  writ 
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."  of  smnmoxis  and  declaratioa  therBto  attached  on  the  de- 
*"  fendant  on  the  7lii  day  of  February,  1863,  at  the  Town- 
**  ship  of  York,  in  the  county  of  York,  in  the  province  of 
"  Upper  Canada,  about  the  hour  of  half  past  nine  o'clock  in 
^  the  forenoon,  by  delivering  to  Mis.  David  L.  McPheraon, 
"  the  wife  of  the  said  drfendant,  at  hia  place  of  residence  in 
^  said  Township  of  York,  true  copies  of  the  said  writ  and 
^  dedaiation,  &;c." 

An  exception  à  la  forme  was  filed  on  tibe  ground,  amongst 
others,  that,  the  affidavit  shewed  no  legal  service  on  the 
defendant  not  having  been  made  personally  or  at  his  domi- 
dk^  and  praying  that  the  writ  and  process  be  declared 
null  and  of  no  effect,  and  tiiat  the  defendant  be  hence  dis- 
missed veith  costs.  The  plaintiff  answered  to  the  effect 
that  the  defendant  having  appeared,  was  boimd  to  answer 
according  to  the  exigency  of  the  vmt  ;  that  the  demande^ 
service,  and  return  were  sufficient,  and  that  the  exception 
wa9  hi  bad  fidth,  in  order  to  invoke  th^  statute  of  limita* 
tions,  in  ca^e  the  exception  should  be  maintained,  and  in 
the  event  of  another  suit.  One  witness  was  examined  on 
behalf  of  the  plaintiffii,  who  stated  :  "  The  defendant's  resi- 
"  (Jence  is  the  township  of  York,  in  the  Home  district,  and 
"his  office  or  place  of  business  is  in  the  dty  of  Toronto, 
*  said  city  is  chiefly  within  the  limits  of  the  Township  of 
^  York.  Defendant's  residence  is  in  Yonge  street,  one  of 
"  the  streets  extending  through  the  city  of  Toronto." 

Judgment  on  the  exception,  the  26th  Ma,y,  1863. 

Monk,  Justice  :— "  Considering  that  it  4oth  not  apx>ear 
by  the  return  or  certificate  of  service  made  by  the  person 
entrusted  with  the  service  upon  defendant  of  the  writ  and 
declai^tion  \^  t)ûs  cause,  that  any  legal  or  sufficient  service 
of  such  writ  and  declaratipn  wap  made  upon  or  to  the  de- 
fendant or  at  his  domicile  in  the  city  of  Toronto,  i»  by  the 
exigency  of  the  writ  should  have  been  made  :  Considering 
farther  that  the  retvurn  oi  certificate  of  service  made  by 
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Henry  Smith,  dated  seventeenth  Febmaiy,  one  thousand 
eight  hundred  and  sixty-three,  is  irregular,  illegal,  null  and 
void." 

'^  The  Court  doth  maintain  the  said  Exception  à  la  forme 
and  doth  dismiss  plaintiffs'  action  with  costs." 

Cross,  Q.  C,  for  appellant  : — ^Nothing  is  brought  into 
question  but  the  sufficiency  of  the  service,  and  there  are 
no  conclusions  or  any  demand  whatsoever  for  the  nullity 
of  the  service. 

The  affidavit  of  service  is  verbatim,  with  that  given  in 
the  statute,  with  the  exception  that  the  word  residence  is 
used  in  place  of  the  word  domicile^  the  former  being  a  more 
specific  and  restricted  term  than  tiie  latter,  which  includes 
it,  the  statute  not  requiring  any  specific  form  of  words- 

'  The  affidavit  of  service  must  be  judged  of  without  refe- 
rence to  the  writ,  the  respondent  has  purposely  not  object- 
ed to  his  designation  as  of  Toronto  ;  had  he  done  so,  the 
appellants  would  have  moved  to  amend  the  process,  but 
by  attacking  the  service  made  at  the  township  of  York,  res- 
pendenf  s  true  residence,  and  leaving  unquestioned  his 
description  in  the  writ  "  of  Toronto,^'  hopes  to  avail  himself 
of  a  contradiction  which  really  does  not  exist,  the  respon- 
dent having  proved  that  the  place  in  the  township  of  York, 
where  the  respondent  resides,  is  within  Toronto. 

An  exception  of  the  kind,  pleaded  when  manifestly 
made  to  get  the  benefit  of  the  statute  of  limitations,  is  pre- 
cisely the  case  the  Courts  have  treated  with  the  greatest 
disfavor. 

Ritchie,  for  respondent  : — ^The  law  permitting  service 
in  Upi>er  Canada  contemplates  that  it  shall  be  either  per- 
sonal  or  at  the  domicile  of  the  party  summoned.  The  form 
prescribed  by  the  act  states  that  tiie  service  shall  be  "  by 
"  delivering  to  him  personally  a  true  copy,  &c.,  or^  by  leav- 
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''ing  Aime  copy  thereof  for  the  said  CD.  with  a  grown 
^  up  person  of  his  family,  at  his  domicile^  &c."  The  service 
would  have  been  insufficient  had  it  been  stated  to  hare 
been  made  at  the  residen<*»^  of  the  defendant  in  Toronto* 
Taking  the  affidavit  to  be  true,  and  its  truth  is  in  no  way 
impugned,  ttie  pretended  service  has  been  made  at  a  place 
different  from  the  residence  and  domicile  of  the  defendant, 
as  established  by  the  issue  raised  upon  the  pleadings. 

The  only  course  open  to  the  plaintiffs,  seeing  the  mani* 
fest  incompleteness  of  the  return,  was  to  shew,  if  such  had . 
been  the  fact,  that  the  residence  of  the  defendant  in  To* 
lonto  was  also  vsithin  the  township  of  York,  in  other  words, 
that  the  place  of  service  was  identical  v^th  the  residence 
and  domidle  established  by  the  vnrit  and  declaration. 
Unfortunately  for  the  plaintiffs  such  is  not  the  fact.  The 
residence  and  domicile  described  in  the  plaintiffs'  déclara* 
tion  are  not  in  the  township  of  York.  The  plainti£&| 
however^  feeling  that  the  affidavit  of  service  was  worthless, 
endeavoured  to  support  it.  But  by  what  means?  By 
examining  a  witness  to  prove  that  the  allegations  of  the 
writ  and  declaration  were  false,  and  that  aie  defendant 
resided  in  the  township  of  York,  and  not  in  the  city  of  To- 
ronto. This  was  manifestly  illegal  and  irregular,  and  the 
deposition  of  the  plaintift's'  witness  was  properly  rejected. 
The  plaintiffs  are  botmd  by  their  own  allegations,  and  could 
not  adduce  evidence  contradicting  these  allegations,  and 
for  a  useless  purpose  too,  that  of  supporting  an  affidavit 
of  service,  the  truth  of  which  was  not  denied  by  the  defen* 
dant 

Unless  it  be  held  that  service  may  be  m^e  at  a  place 
wholly  different  from  that  described  in  the  writ  and  decla* 
itttzon  as  the  residence  and  domicile  of  the  defendant,  the 
Tegpondent  conceives  that  the  judgment  appealed  from 
most  be  confirmed.  No  legal  service  upon  him  has  been 
proved  in  the  manner  required  by  law,  and  none,  in  the 
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ike  fiM3e  of  his  ctetiid  of  the  fact,  can  he  ptestmied  m  the 
ofosence  of  suck  proof. 

Dbummonb,  Justice  : — Thought- the  service  ymm  msuffi^ 
dent»  the  Court  did  not  ezpreM  any  opiiûon  about  the  dj£^ 
reuce  between  residence  and  domiciie.  Ih  hs  opinioâf 
there  was  a  greet  difference  between  the  meaaung  of  the 
two  words.  A  Ttmn  vn^t  have  a  country  residenci^ 
and  yet  his  legal  domicile  be  elsewhere.  The  statute 
required  a  personal  service»  or  a  sertice  at  domicile. 
.In  this  ease  the  law  had  not  been  complied  with,  and,* 
notwithstanding  the  hardship  which  might  be  experîéitced^ 
from  prescription  being  acquired,  the  judgment  bel^w' 
woidd  be  maintained. 

MoNDELST)  Justice  : — ^Held  the  extension  of  time  illegpàl 
as  being  beyond  the  power  of  the  Court  The  affidavtt 
shewed  the  service  was  insufficient,  the  service  at  a  res»*' 
dence  was  by  no  means  the  same  as  at  a  domicile, 

Judgment. — ^In  appeal  :  Seeing  that  the  service  of  the 
writ  and  declaration  is  insuffident,  and  is  contrary  to  the 
63  section,  of  Ithe  83  chapter;  of  the  Consolidated  Statutes 
of  Lower  Canada,  page  783,  the  Court  dofh  affirm  tihe 
judgment  rendered  in  the  Court  below. 

Mbkkdith,  Justice,  dissenting: 

Cboss  &  LuNN,  for  appellants. 
fioBB  Sb  BiTcmis,  f<^  respondent. 


Il  «iirr  M  ■ 
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COim  DE  OmCUIT.— QUÉBEC* 
Présent:— Taschsbeau,  Juge. 


Sheppâbd....... «..•.^.... Demandeur^ 


No,  581. 


vs% 


l 


Le  Maire,  les  Conseillées  et  les 

Citoyens  de  Quebec ^. Défendeurs, 


Jugé  :  lo<-^tta  la  ooq^onden  est  oMi-» 
gée  d'Mtratonir  un  ohemm  sor  le  pont  de 
fbeetU-à-vîs  U  tfll»,  e(  que  les  défett- 
Smui  Bont  toniui  à  rantretten  de  tout  antre 
ehemin  pntiqité  par  d'autres,  sHU  le  pei> 
Mttsea  ne  rempéehe  pM. 

2o.  Que  si  la  corporation  tolère  nn 
antre  ehemin  qse  le  inn»  elle  eat  reepoa- 
Kblede  son  entretien,  de  la  négUgenoe 
de  aei  emplc^^  qvi  ont  pour  devoir  de 
tenir  ce  ehemin  en  Don  ordre,  de  manière 
iee  q«'&  soif  prattqnable  eaM  danger. 


ISxAA  :— lo.  Tbiit  fhe  eoiporatton  is  ol^g»> 
edto  keep  up  a  road  upon  the  ioe  bridge 
oppoeito  to  the  eity,  and  that  the  defen* 
danii  are  bound  to  keep  up  aiur  other 
road  opened  by  other  pécule,  if  they 
permit  or  do  not  prerent  it. 

So.  That  if  the  corporation  tolerate  ano« 
tfaer  road  but  its  oim,  the  daTeadaats  ara 
responsible  for  its  being  properly  kept 
up,  and  of  the  negligenoe  of  their  serrairta 
wnose  duty  it  is  to  keep  such  road  in  good 
order,  in  suoh  way  that  it-  may  be  used 
without  danger» 


Jugement  rendu  le  25  novembre,  1865. 

Taschebeau,  Jilge:-^Le  demandeur  réclame  par  son 
action  des  dommages  at»  montant  de  20  louis,  pour  le 
dîmger  qrfil  a  couru  le  26  de  février  dernier,  en  traver- 
sant le  pont  de  glace  devant  la  ville»  le  bris  de  sa  voiture 
et  rimpoBsibilitér  où  il  a  été  dé  se  servir  de  son  cheval 
pendant  phxsieurà  jours  après  l'accident  dont  il  se  plaint, 
et  qui  est  arrivé  par  suite  de  la  mauvaise  construction 
du  ponton  qui  liait  la  glace  au  rivage.  En  réponse,  la 
corporation  a  plaidé  que  ce  chemin  était  un  chemin  de 
Bouffirance,  qu'elle  n'était  pas  tenue  de  surveiller  avec  autant 
de  vigilance  que  le  sien  propre  ;  que  quelques  heures  au- 
paraviant  Taccideût,  ce  chemin  était  en  bon  ordre  et  que  ce 
n'était  que  la  marée  haute  qui  avait  pu  le  rendre  dange- 
reux. Les  personnes  appelées  comme  témoins  prouvent 
qu'il  n'y  avait  pas  de  lumière  sur  le  ponton  ainsi  que  cela 
devait  être,  et  qu'en  conséquence  de  la  haute  marée,  il 
était  ËEusile  de  prévoir  que  le  ponton  ne  pourrait  pas  résister 
Bohdement  à  la  crue  des  eaux.  La  première  question  est 
de  savoir  si  les  défendeurs  doivent  être  tenus  responsables 
du  chemin  dont  il  s'agit.    Je  dirai  de  suite  qu'ils  ne  sont 
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tenns  qu'à  Tentretien  d*tm  seul  chemin,  et  que  personne  ne 
pourrait  les  forcer  à  en  construire  d'autres  une  fois  qu'ils 
en  auront  choisi  un,  quelqu'il  soit.    Mais  si,  pour  plaire  à 
quelques  individus,  ils  soufirent  qu'il  y  en  ait  d'autres,  ils 
deviennent  dès  lors,  s'ils  ne  protestent  pas  contre  leur 
ouverture,  responsables  de  tous  les  accidents  qui  peuvent 
arriver  par  suite  de  leur  mauvais  entretien  ;  c'est  aussi  ce 
qu'ils  paraissent  avoir  compris  en  plaçant  certains  de  leurs 
employés  pour  en  avoir  soin,  mais  la  manière  dont  ils  se 
sont  acquittés  de  leurs  devoirs,  prouve  que  c'est  en  partie 
de  leur  feute  si  l'acîcident  est  arrivé.    En  effet,  un  homme 
était  chargé  de  tenir  une  lumièare  sur  le  ponton,  et  cepen- 
dant la  preuve  faite  en  cette  cause  démontre  qu'il  n'y  en 
avait  pas,  et  comme  les  défendeurs  sont  responsables  de 
leurs  employés,  ils  doivent  souffrir  des  dommages  arrivés 
par  leur  négligence.  Les  défendeurs  devaient  de  plus  voir 
à  ce  que  le  ponton  construit  à  l'.entrée  du  pont  de  glace  fot 
solidement  hé  et  enchaîné  pour  qu'U  ne  se  brisa  pas  à  la 
crue  des  eaux,  cependant  il  est  prouvé  qu'il  n'était  attaché 
qu'avec  des  cordes  entièrement  impuissantes  à  résister  au 
pouvoir  de  la  marée.    Les  défendeurs  ne  peuvent  pas  allé- 
guer ignorance  de  leur  part  du  danger  que  courrait  ce 
ponton  d'être  déplacé,  car  tout  le  monde  connaît  la  régu- 
larité de  la  marée,  et  sait  si  elle  doit  monter  très-haut  ou  à 
hauteur  ordinaire,  et  conmie  il  est  prouvé  qu'il  était  évident 
que  ce  i)onton  ainsi  hé  et  attaché  ne  pourrait  résister,  elle 
aurait  dû  par  quelque  moyen  que  ce  fut  prévenir  le  danger, 
soit  en  le  fixant  sohdement  ou  en  empochant  la  circulation 
dans  ce  chemin.  Il  n'est  donc  que  juste  que  les  défendeurs 
souffrent  de  leur  négligence  et  que  le  demandeur  soit 
indemnisé  des  dommages  qui  lui  en  sont  résultés;  c'est 
pourquoi  la  Cour  condamne  les  défendeurs  a  dix-sept  louis 
de  dommages,  et  les  frais. 

Bossi  et  Bossé,  x>our  le  demandeur. 
Pelletier,  pour  les  défendeurs. 
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STJPBEIOR  COURT.— QUEBEC. 

m  REVIEW. 

Before  : — ^Badolby,  Stuart  and  Taschereau,  Justices. 

Hahbi*  ei  oL * Plaintiffs. 

rs* 
The  Mayor  et  al Drfendanis. 


HttU:— lo.  Tlu^  ripftrian  proprietors 
on  adjacent  lots,  bnt  holding  under  the 
seme  original  title,  may  make  snoh  eom- 
paets  or  stipnlatioos  with  respect  to  the 
ess  of  Ihe  water  of  the  stream  or  river 
flowing  along  their  properties  respeotiTolj 
•8  thay  may  think  proper. 

So.  That  the  natoral  nse  of  flowing 
water»  under  the  eomssen  law,  eannot  be 
lestrieted  by  artlAoial  means,  or  by  the 
agieementa  or   stipulatioas  of  riparian 


Jugé  :^lo.  Que  les  propriétaires  rive* 
rains  de  lots  voisins,  mais  possédant  en 
vertu  du  même  titre  original,  peuvent  faire 
tels  oonuats  on  stipulations  qu'Us  jugent 
à  propos  quant  àoe  qui  oonoeme  l'usage 
de  reau  d'une  rividre  ou  d'un  oours 
d'eau  coulant  le  long  de  leurs  propriétés 
respectives. 

9o.  Que  l'usage  ordinaire  de  l'eau  cou- 
rante, ne  peut  être  rsstreint,  d'après  U  loi 
commune,  par  des  movens  artificiels  ou 
par  les  conventions  ou  les  stipulations  des 
voisins  riveraina. 


Judgment  rendered  the  14t}i  June»  1866. 

The  matter  at  issue  between  the  parties  in  the  cause 
Was  in  relattion  to  their  respective  rights  to  the  free  use  of 
the  water  of  the  river  St  Charles. 

In  the  Superior  Courts  by  judgment  rendered  on  the 
4fli  of  February^  1865,  the  defendants*  pretensions  were 
maintained — Taschereau,  Justice,  presiding — ^andit  was  on  a 
review  of  that  judgment  that  the  present  decision  was 
given* 

Sy  the  decision  in  review  the  judgment  of  the  Superior 
Court  was  confirmed,  and  the  &cts  of  the  case  are  folly 
setforth  in  the  observations  of  Badgley,  Justice,  in  rendei^ 
ing  the  judgment  in  review^ 

Ba3X>ley,  Justice  : — ^The  contention  is  between  two 
mill-owners  respecting  the  water  of  the  river  St  Charles, 
by  vrhich  both  mills  are  worked. 

By  grant  of  the  2nd  September,  1853,  Falardeau,  the  then 
tesoant;  became  ihe  grantee  of  some  Crown  prox>erty  in  the 
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parish  of  St.  Ambroise,  whereon  was  erected  the  Banal* 
Mill  of  La  Jeune  Lorette.  The  lot  was  of  almofit  square 
figure  and  contained  a  superficies  of  1}  axpeni  The  only 
boundaries  connected  wiih  this  contention  are  those  of  the 
8Quth  and  south-west,  "bounded  on  the  south  and  soiath- 
west  by  the  river  St  Charles."  In  the  grant  were  included 
the  Flour-Mill^  (the  said  BanatMill,  but  without  the  right 
of  Banalité)  the  Saw-Mill  and  other  buildings  erected  ou 
the  granted  land. 

In  addition  to  the  i^ty,  the  grant  spedftlly  conveyed  to 
the  grantee  "^  the  right  and  privilege  of  umg  the  water  of 
"  the  river  in  and  on  the  sides  of  the  saild  li^ds  for  the 
''  workup  of  mills,  &c.,  established  or  to  be  estabhshed 
"  thereon,  appurtenances,  &c." 

At  the  time  of  the  grant,  both  mills  were  worked  by  the 
water  of  the  river  supplied  to  eachindei)endently,  the  Saw** 
Mill  towards  the  south-west  bank  of  the  river  receiving  the 
water  by  the  ancienne  daUe^  which  tapped  the  river  consi- 
derably  above  the  position  of  the  Flour-Myi,  and  which 
was  discharged  into  the  natural  ravine  without  serving  the 
Flour-Mill,  fiitaated  on  the  south  bmk  of  the  river,  wlulst 
the  latter  received  the  water  from  the  river  by  the  daBe 
du  moulin^  which  tapped  the  river  i^  some  distance,  below 
the  entrance  of  the  ancienne  deUle  and  disduujged  U»  water 
through  the  Flour-Mill  into  the  river  directly  in  frozxt  of  it. 

Falardeau  had  be^a  &r  sometimeprevioosly  to  the  grant 
tenant  in  the  useiul  demesne  and  occupaticHi  oi  the  pre- 
mises granted. 

By  deed  of  sale  of  tiie  27th  June,  1854,  Falardeau,  the 
grantee,  conveyed toWillisEussell  a  considerable  portion  of 
his  grant,  described  aa  bounded  ^*'  on  the  south  and  south* 
"  west  by  the  river  St  Charles^including  the  point  of  rock 
'«  extending  towards  the  ap^riha^d  se{M»ated&ona^loiby 
"  anatoxal  ravine  ^pgethex  with  the  «aid  rsorinestowarà»  the 


181 

^  south  by  a  line  drawn  diagonally  from  the  point  or  angle 
'^  of  the  flmne  existing  for  the  Flour-Mill  to  the  east  comer 
^  of  the  building  intended  for  a  Paper-MUl,  &c." 

Together  \¥ith  the  realty»  Ealaxdeau  Bold  to  J^iossell  aU 
his  ngjit  to  lise  the  water  of  the  riy^);  in  and  on  the  sides 
of  the  said  lot  of  land  for  the  purpose  of  workbpig  mills,  &c^ 
which  might  be  established  there,  wd  in  «udditipn  all  other 
rights  to  use  the  water  of  the  river,  or  to  prevent  the  use 
thereof  by  others  to  which  he,  Falardeau,  might  claim  or 
pretend  to  have  right  in  virtue  of  his  grant,  but  ''with  the 
i^  e]:c6ptian  and  reserve  of  the  use  of  sufficient  water  of  the 
**  nid  riv«r  todiive  three  run  <tf  stones  fortheFlouj>Millto 
^  ha  take»  aa  tiie  vendor  o^w  takes  it,"  or  ^'  by  mch  other 
**  means  as  will  produce  the  same  motive  power,  provided 
**  such  change  be  made  at  tl^  expense  of  the  said  Kussell; 
''  but  not  to  guaraintee  such  water  to  be  sufficient  tmless 
**  he,  I^weellf  build  thereafter  o^  the  souilbwest  or  oppor 
^^  fiifa^  side  of  the  river." 

This  property  aud  thiese  different  rights  acquired  by 
^iissell,  were  divested  from  hipx  by  décret,  emd  adjudicated 
to  the  defendants,  on  the  17th  September,  1857.  The 
rem^sining  portion  of  the  original  grant,  with  the  Flour-Mill 
erected  thereon,  and  the  said  reservation  of  the  use  of  suffi- 
cient water  for  three  run  of  stones  were  afterwards,  in  the 
year  1858, 84}adica.ted  to  the  Messrs.  S^^nel  as  sple  proprie- 
to». 

The  parties  in  contention  in  this  case  are  therefore  res- 
pectively in  the  i>ositions  of  Falardeau  and  Russell,  and 
are  both  holders  under  title  ;  as  such  therefore  their  con- 
tention must  in  the  first  place  be  considered  as  titular  pro- 
prietors. 

Daviel,  No.  985,  says  :  '*Les  actes  des  propriétaixes  réglant 
"  Texercice  de  Feau  entr'eux  sont  obligatoires  entr'eux  et 
^  leurs  ayans  cause,  et  ¥appTéeiatÎ0n  du  droit  qui  i)eut  ap 
^  paitenif  à  Tua  des  propriétajorasqui  se  partagent  les  eaux, 
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'*  de  modifier  le  régime  de  son  usine,  est  essentiellement 
"  une  question  judiciaire,  puisqu'elle  se  décide  par  l'examen 
^  des  titres,  etc.  Ainsi  lorsqu'en  transmettant  l'usage  d'un 
*'  volume  d'eau,  le  vendeur  a  stipulé  certaines  conditions 
"  pour  l'exercice  du  droit  qu'il  se  réservait  lui*mème  sur  le 
*'  cours  d'eau,  le  tribunal  peut  par  l'application  du  contrat 
"  régler  la  jouissance  des  eaux  entre  le  vendeur  et  l'ache- 
"  teur,  en  prescrivant  les  travaux  d'art  nécessaires  confor- 
"  mément  aux  conventions  des  parties." 

Now  what  was  the  position  of  the  parties  Russell  and 
Falardeau  ?  By  his  deed,  Falardeau  subdivided  his  original 
grant  into  two  parts,  the  northern- and  south  eastern  por- 
tion sold  to  Sussell,  was  in  locality  the  superior  and  higher 
ground,  the  southern  retained  by  himself,  the  inferior  and 
lower  ground  ;  and  the  Flour-Mill  erected  at  the  lowest 
part  of  the  latter  could  not  be  worked  by  the  natural  cur- 
rent of  the  river,  and  could  only  be  operated  upon  by 
artificial  means  passing  through  the  portion  conveyed  to 
Bussell  under  the  agreement  of  the  deed  itself.  Agam,  the 
deed  conveyed  to  Russell  not  only  all  Falardeau's  rights 
to  use  the  said  water  of  the  river,  but  also  all  rights 
whatsoever  to  use  the  said  water,  or  to  prevent  the  use 
thereof  by  others  to  which  he  Falardeau  might  lay  claim 
in  virtue  of  his  grant. 

It  is  manifest  from  the  extreme  generality  of  these  terms 
of  conveyance,  that  the  water  rights  and  privileges  con* 
veyed,  covered  all  Falardeau's  riparian  and  aquarian  rights 
and  privileges  in  the  river  generally,  actually  and  i)06sibly, 
applicable  to  it  as  water  power  and  specially  the  use  of  the 
water  of  the  river  generally,  for  the  purposeuof  working  millB 
and  manufactories,  to  be  established  upon  the  land  sold, 
and  not  a  particular  mill  or  one  of  particular  dimensions 
and  power. 

Falardeau  therefore  could  not  interfere  with  the  genera- 
lity of  his  own  conveyance,  except  to  the  extent  of  the 
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reservation  in  his  favour  stipnlated  by  the  deed,  and  to  that 
extent  alone  ;  without  this  reservation  he  cotdd  have  had 
Eo  water  at  all,  and  this  is  shewn  by  the  situation  of  the 
locality  and  the  position  of  the  mill.  The  current  of  the 
river  running  along  the  south-west  side  of  the  land  des- 
cribed, was  a  gradual  £all  from,  the  north-west  comer  of 
the  lot)  until  the  turn  of  the  river  along  the  south  front 
on  which  the  Flour-Mill  was  erected.  First  there  was 
a  descent  of  from  8  to  10  feet  from  the  north-west  comer 
to  the  ancietme  datle  for  the  use  of  the  Saw-Mill,  then  one 
of  about  12  feet  more  to  the  daUe  du  numlin,  which  was 
located  at  the  head  of  the  rapids,  and  thence  arunning  &11 
of  45  feet  through  the  rapids  to  the  smooth  water  in  front 
of  the  Flour-Mill  ;  the  original  grant  or  lot  from  its  north- 
em  boundary  to  its  southern  front  gradually  trending  down 
in  the  same  way,  so  that  the  water,  as  Falardeau  then  took 
it,  was  received  from  the  river  at  the  head  of  the  rapids  and 
carried  through  a  descending  sluice  or  €laUe  de  moulin  and 
delivered  into  the  garret  of  the  mill  through  the  roof.  Now 
Falardeau  placed  himself  in  that  inferior  and  dex>endant 
position,  he  divested  himself  absolutely  of  all  right  or  pri- 
vilege in  the  water  of  the  river,  and  excluded  all  other  per- 
sons from  its  use  as  well  as  himseli^  except  for  the  sufficient 
water  to  drive  three  run  of  stones,  thereby  making  his 
reservation  subsidiary  to  the  main,  superior  and  dominant 
aquarian  right  and  privilege  conveyed  by  him  to  Bussell  ; 
but  even  .this  sufficiency  of  water  was  subjected  to  fruiher 
modification  in  his  own  disfavour  by  his  own  stipulations, 
because  after  stating,  "  with  the  exception  and  reserve  of 
suffidient  water  to  drive  three  run  of  stones,  &c.,  to  be  taken 
as  he  then  took  it,"  it  is  added,  ^'  or  by  sach  other  means 
as  would  produce  the  same  motive  power,"  provided  such 
change  be  made  at  Russell's  expense,  but  not  to  guarantee 
such  water  to  be  sufficient  unless  BusseU  should  thereafter 
build  on  the  other  side  of  the  river,  that  is,  Falardeau 
reBerves  sufficient  water  to  drive  three  run  of  stones  as  he 
then  took  it,  but  Bussell  was  not  to  guarantee  the  su^dency 
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of  the  water  if  he  did  not  build  on  the  other  side  of  the 
river. 

The  plaintiffs  in  their  special  answer  admit  this  applica- 
tion of  tiie  stipulation,  and  its  effect  must  necessarily  involve 
the  reKef  of  Russell  and  his  ayam  cause,  the  defendaiits, 
from  all  liability  m  casé  of  èmy  bistlfficient  supply  of  the 
water  through  the  inanner  or*  way  that  Falardeau  then 
took  it. 

The  contingency  from  which  ihe  goarantee  might  bè 
claimed  has  never  arisen. 

Moreover,  the  want  of  guarantee  waa  not  unreajsonable 
under  the  consideration  that  the  river  itself  did  not  contain 
a  large  current,  that  at  certain  seasons  it  diminished  in 
volume  to  an  extraordinary  degree,  that  the  vendor's  con- 
veyance of  the  right  and  privilege  for  the  water  gene- 
raÛy  was  for  the  purpose  of  working  any  number  of 
mills  and  manufactories  without  limitation  of  extent  or 
power,  and  that  moreover  the  mode  of  delivering  the  suffi- 
cient water  for  the  Flour-Mill  might  be  changed  from  the 
manner  he  then  took  it,  by  such  otker  means  as  would 
produce  the  same  motive  power,  but  at  the  expense  of  the 
vendor. 

Considering  the  matter  in  dispute  then  between  the 
parties  under  their  respective  tities,  the  plaintiflb  are  plainly 
and  manifestly  restricted  to  the  simple  privilege,  of  having 
the  sufficiency  of  water  above  mentioned,  but  Without  gua- 
rantee by  the  defendants,  the  ayuns  cause  t>f  Bussell,  and 
their  claim  even  in  that  respect  for  that  sufficiency  caa 
(mly  rest  upon  the  wilfbd  malfeasance  of  the  ^fendants  in 
the^  illegal  diversion  of  the  natnral  cotiîâe  of  the  stream 
from  the  purposes  stipulated  and  contemplated  by  the  deed 
of  conveyance,  in  the  uîmeoesâaty  waste  of  the  water  or  ia 
ks  wanton  detention  longer  than  was  necessary  or  reascma- 
ble,  and  these  maifeasonees  mtist  have  been  dohe  during  tile 
interval,  between  the  plaintiib  becoming  the  sole  pro- 
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pifetore  of  <îieÎT  lot  and  Flour-Mfll,  on  the  29th  April,  1868 
and  the  2&th  January,  1869,  when  the  writ  in  this  suit  was 
taken  out,  but  none  of  these  tlnngs  have  been  satisfactorily 
ertabhshed.  No  6uch  demand  as  this  cpuld  by  any  legal 
diance  have  been  mad«  by  Falardeau,  in  the  face  of  his  ge- 
Berid  conveyance  of  the  water,  because  it  is  a  principle  of 
law  that  when  the  use  of  a  thing  is  granted,  everything  is 
granted  by  which  the  grantee  may  have  and  enjoy  such 
use,  and  it  is  cleair  that  the  use  of  the  water  of  the  river  in 
general  was  essentiiAy  necestory  for  the  enjoyment  of  the 
axing  granted,  that  is,  it  was  necesfiary  for  the  working  of 
the  Faper-Mill  and  figtctory  established  on  the  conveyed  land. 
The  plaintiff  then  Under  their  title  are  ^restricted  to  the  mere 
fequirement  of  the  delivery  to  them  of  the  sufficiency  of 
Wï*er  reseîved,  and  beyond  that  have  no  claim  whatever 
to  the  water  of  the  river  {generally,  nor  to  the  demolition 
of  the  works  as  demanded. 

But  they  seek  to  enforce  their  defmand  Under  the  com- 
mon law,  by  which  they  claim  of  right  tiie  use  of  the 
water  of  the  entire  river,  and  the  demolition  of  the  works 
referred  to. 

It  seems  that  the  defendants,  by  deed  of  promesse  de  vente^ 
of  22  September,  1867,  put  Mr.  McDonald  into  i>osses6ion 
of  the  purchased  estate,  who,  finding  the  supply  of  water 
by  the  ancienne  dalle  insufficient  for  the  worMng  of  the 
Pâper-MilT  and  feotory  established  on  the  conveyed  land 
during  the  years  1858  and  59,  constructed  a  dam  at  some 
short  distance  beyond  the  north  boundary  of  iSieir  lot  and 
conveyed  tiie  water  therefrom  to  thek  &ctory,  and  also 
enlarged  the  ancienne  dalle  and  built  a  dam  there  also  for 
the  purposes  of  their  fibctory.  It  is  of  tiiese  works  that  the 
plaintif  complain  under  the  common  law,  and,  in  their 
declajration,  they  dedare  that  bedi^  the  proprietors  of  their 
said  property  and  rights  they  are  entitled  to  have,  and  of 
right  ought  to  have,  the  use,  benefit  and  advantage  of  the 
wiKteir  ofihe  said  river  for  the  working  of  the  said  Flour- 
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Mill,  as  well  as  water  sufficient  to  drive  three  nm  of  stones 
for  the  said  Flour-Mill,  as  stated  in  the  deed  from  Falar- 
deau  to  Eussell  as  above.  They  oomplain  that  these  new 
works  by  which  the  water  is  diverted  to  the  working  of 
the  Paper-Mill  have  decreased  the  sufficiency  of  the  water 
for  the  Flour-Mill,  which  they  ought  to  have  had,  and  have 
diminished  the  rapidity  of  the  water  flowing  through  their 
dalle  dy,  moulin  and  subjected  it  to  be  impeded  by  the  for* 
mation  of  ice,  and  all  this  since  1858,  to  their  damage  of 
JS500. 0. 0.  Wherefore,  they  pray  for  ^e  demolition  of  the 
said  dams  and  the  closing  up  of  these  new  channels  for 
the  supply  of  water  to  the  Paper-Mill,  and  that,  upon  the 
defendants'  fsdlure  to  do  this,  they  the  plaintiffs  should  be 
authorized  to  do  it  at  the  defendants'  expense,  in  order  that 
they  the  plaintiffs  might  have  the  use  of  all  the  waters  of 
the  said  river  for  their  said  mill,  without  any  diminution 
whatever,  &c.,  &c. 

The  defendants'  plea  sets  out  the  original  crown 
right  over  the  land  granted  and  the  river  on  ^e  two  sides 
thereof  the  conveyance  of  those  rights  and  property  to  the 
Mayor,  et  al,  through  Eussell,  and  his  sui>erior  and  exclusive 
right  to  the  said  water  with  the  limitation  in  plaintiffs'  fstvor 
of  the  water  for  three  run  of  stones,  or  as  should  be  given  to 
them  by  Sussell's  successors  ;  that  the  defendants  have  giv^i 
sufficient  water  for  three  run  of  stones  and  have  tendered 
to  the  plaintifl^  to  make  the  changes  in  ihe  Flour-Mill  ma- 
chinery at  their  exi)ense  to  drive  three  run  of  stones^  and  to 
provide  sufficient  water  for  the  same,  all  which  the  plaintiflEs 
have  refused  to  accept  or  allow,  that  plaintiffs  have  no  right 
to  all  the  water  of  the  river  as  demanded^  nor  to  have  the 
demohtion  of  the  new  works  ;  finally,  ending  with  a  plea 
of  dénégation  of  facts,  &c.  As  matter  of  fact,  Bussell  did 
erect  a  Paper-Mill  upon  the  land  conveyed  to  him  and  did 
utilize  the  water  of  the  river  for  the  purposes  thereof,  all 
which  existed  at  the  time  of  the  adjudication  to  the  defen- 
dants, and  it  is  also  a  fact  that  the  new  works  complained 
of  were  ill  existence  at  the  institution  of  the  suit.    Now, 
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onder  the  oommon  law,  both  mill  owners  must  be  in  a 
position  to  use  the  aquatic  power  naturally,  it  would 
be  inconsistant  with  every  legal  principle  that  a  right 
under  the  common  law  alone  and  for  the  natural  use  of 
flowing  water,  should  rest  upon  conyentional  stipulations 
made  by  the  parties  with  reference  to  artificial  means  of 
supply  ;  these  conyentional  and  artificial  means  must  be 
altogether  put  aside  and  the  locations  to  be  efiected  under 
the  common  law,  must  be  left  in  the  natural  position  of 
each  in  relation  to  the  water  power  or  stream. 

Bat  the  parties  in  this  case  are  not  in  the  position  of  such 
joint  proprietors  or  users  of  running  water,  the  stream  does 
not  naturally  flow  through  the  superior  to  the  inferior  land 
or  property,  nor  does  it  flow  in  any  naturally  useftd  man- 
ner where  it  can  be  applied  naturally  to  the  inferior  loca- 
tion ;  its  useftd  portion  passes  along  the  riparian  property 
of  the  superior  lot,  and  all  the  water,  whether  taken  from 
the  new  dam  or  passing  along  the  sides  of  the  river,  is 
discharged  into  the  stream  before  it  reaches  the  Flour-Mill 
where  it  cannot  by  any  posibility  be  made  a  motive  i>ower 
at  all  except  by  steam,  or  other  artificial  means. 

This  is  not  a  question  of  first  occui>ancy  or  prescriptive 
right  whereby  a  property  in  the  course  of  a  river  is  acquir- 
ed, but  it  is  in  fact  the  question  of  the  sux>erior  right  of  the 
defendants  under  their  superior  location,  and  here  again 
there  appears  no  color  to  charge  them  in  the  exercise  of 
their  use  of  the  water  with  having  illegally  diverted  the 
natural  course  of.  the  stream,  as  regards  the  location  of  the 
Flonr-Mill,  or  of  having  unnecessarily  wasted  the  water  or 
wantonly  detained  it  longer  than  was  reasonable  or  neces- 
sary for  their  own  machinery  and  water  works.  Although 
some  conflict  may  be  produced  in  the  use  and  enjoyment 
of  undivided  rights  under  the  common  law  in  the  natural 
water,  it  cannot  by  the  judgment  of  law,  be  considered  an 
infiringment  of  the  right.  If  it  become  less  useful  to  one,  in 
cooisequence  of  the  employment  of  another,  it  is  by  accident 
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and  beoaiase  it  is  de^pendant  on  the  exerase  of  the  eqaal 
ligbte  of  othetfi;  if  âiérréfore  &e  use  of  the  right  be  te<h 
sonable,  no  action  ^eàn  lie.  l?his  û  the  decision  of  English 
Jurisprudence  ;  the  French  Jurisprudence  is  not  unlike  it  : 
"  II  résulte  des  principes  du  Droit  Sonïam  admis  dtos  nos 
"  coutumes  que  le  propriétaire  ne  peut  être  attaqué  s'il  tté 
''  fidt  que  retenir  les  eaux  pour  les  beisoùis  de  son  industrie 
^  en  profitant  à  cet  égard  de  sa  position  sans  en  abuser  à 
"  Texetcice  et  usage." 

"  L'exercice  d'une  faculté  légale  ne  peut  être  prise  i)our 
"  un  trottble,"-^Hto  says  Daviel,  60  that  by  the  common 
law  also,  the  plaintiffs'  pretensions  are  ill-founded  and 
cannot  be  maintained. 

Judgment. — The  Court,  &c. — Considering  that. in  the 
Judgment  complained  of  ihere  is  no  error,  doth  maintain 
and  affirm  the  said  judgment,  with  costs,  &c. 

Sttjart,  Q.  C,  for  plaintifis. 
Vannovous,  for  defendants. 


DISTRICT  DE  QUÉBEC. 


BANCDELAEEINE,| 

£N  APPKL.  ) 

Présents  :— Duval,  Juge-en-Chef;   Aylwin,   Meebdith, 
Dkummond  et  MoNDELET,  Juges. 


Côté Appelant. 

et 
Masse,  et  al .Intimés. 


Jagé  : — Qu'une  demande  eft  reprise 
d'InAUnee  de  Ta  part  de  oelhi  tenu  de  lit 
r^rendre,  doit  être  formulée  par  reqaéte 
ou  par  motion,  et  non  par  un  writ  de  iom- 
mation  oontre  l'autre  partie  à  la  eause. 


Held  :— That  a  demamde  en  rtnrUt  <f 'ûw- 
Umee  by  the  party  held  to  take  it  Up,  must 
be  made  by  petition  or  by  motion,  and  not 
by  action  against  the  other  party  in  th« 
cause. 


Jugement  rendu  le  18  septembre,  1865. 

Les  procédures  en  Cour  Inférieure  avait  été  interrom* 
pues  par  le  matiage  de  Sarah  <}ôté,  la  demanderesse,  arec 
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F.  X.  Masse,  Tintimé,  et  il  était  en  consequence  nécessaire 
que  le. dit  F.  X.  Masse  reprit  l'instance  conjointement  avec 
h  demanderesse.  Les  intimés  firent  émaner  un  bref  de 
sommation  "  pour  voir  dire  le  dit  défendeur,  que  l'instance 
cbdevant  pendante  devant  la  Cour  seraet  demeurera  reprise 
entre  lui  et  les  demandeurs  en  reprise  d'instance."  Le 
défendeur  en  Cour  Inférieure  répondit  à  cette  action  par 
tae  défenâè  au  fonds  en  fait  Le  25  février,  1865,  uix 
jugement  accordant  aux  demandeurs  les  conclusions  àè  * 
leur  demande  ftit  rendu. 

C'est  de  ce  jugement  qu'il  y  avait  appel. 

L'appelant  prétendit  qu'une  action  étant  Texeroice  d'un 
droit  en  justice,  il  n'était  pas  nécessailre  d'intenter  une 
poursuite  contre  lui  ppur  permettre  aux  d^naadeurs  de 
reprendre  l'instance  suspendue  par  le  changement  de  quar 
Uté  de  l'un  d'eux,  mais  que  cela  aurait  dû  êtare  fait  comme 
il  est  d'usage,  par  motion  ou  par  requête  ;  une  procédure 
aussi  nouvelle  et  si  peu  raisonnable  ne  devait  pas  être 
permise  paf  cette  Cour. 

L'intimé  demanda  lui-même  la  révision  du  jugement. 

La  Ootir  :-M3on8idérMit  qtle  les  intimés  h'ont  fait  aucune 
pteuve  quelconque  des  a;llegatioTis  de  la  déclaration  pro- 
duite en  cette  cause  : 

G(msidérant  de  plus  que  le  writ  de  sommation  émané 
en  cette  cause  à  la  poursuite  des  intimés  et  l'action  en 
reprise  d'instance  par  eux  portée  contre  l'appelant,  sont 
des  procédures  illégales,  irrégulières,  et  opposées  à  la  pra- 
tique des  COUTS  de  justice  d^^ns  le  Bas-Cp.nada,  cette  Cour 
attîiulle  et  met  de  côté  toutes  îès  procédures  adoptées 
depms  l'enfilure  de  l'exception  péremptoire  produite  eh 
cette  cause. 

FouBSiBR  et  QtmâsoiJj  pour  Fàppôlani 
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STJPEEIOE  COURT.— QUEBEC. 
Before  %—Tasch£B£AU,  Justice. 

!  Kelly,  et  al Plaintiffs. 
vs. 
O'CoNNELL Defendant, 


Held  : — That  on  a  plea  of  want  of  oonsi- 
deration  to  aa  action  oo  a  promiasory  note» 
tile  defendant  will  be  boand  to  prodnce 
the  affidavit  required  by  the  Con.  Stat., 
L.  C,  cap.  83,  see.,  86,  sub.-aeo.  2. 


Jagé:  — Qne  dam  une  action  inr 
billet  promiesoire,  le  plaidoyer  qne  !• 
défendeurn'a  reçn  anciine  valear,  devra 
être  loatena  de  Taffidavit  requis  par  to 
Stat.  Ref.  dn  B.  C,  cap.  83,  sec.  80,  aou- 
•eo.3. 


Judgment  rendered  the  8th  of  March,  1866. 

The  action  was  instituted  for  the  recoyery  of  $264,  due 
on  the  defendant's  promissory  note  in  favor  of  the  plain- 
tiffs, alleged  to  have  been  given  them  for  value  received  ; 
which  words  ^^for  value  received^^  appeared  on  the  face  of 
the  said  note.  This  note  was  signed  by  the  defendant» 
with  his  own  signature  alone.  To  this  action,  the  defen- 
dant pleaded  by  perpetual  exception,  the  following  facts  : 
That  he,  the  defendant,  had  been  acting  as  the  agent  of 
another  firm  at  the  time  of  the  making  and  signing  of  tiie 
promissory  note  declared  upon  ;  that  he  had  purchased 
timber  from  the  plaintiffs  in  his  said  capacity  of  agent,  and 
this  to  the  knowledge  of  the  plaintiffs;  that  in  his  said 
capacity  of  agent,  he  had  signed  the  note  in  question,  in 
pajrment  of  the  timber  so  purchased  from  the  plaintiflSs, 
but  that  he  had  personally  never  received  any  considerar 
tion  or  value  for  the  said  note,  except  in  his  quality  of 
agent. 

The  plaintiffi  at  the  enquête  objected  to  the  defendant 
being  allowed  to  go  to  proof  on  his  plea,  inasmuch  as  the 
plea  had  been  filed  without  the  affidavit  required  by  the 
86  sec.  of  the  83  cap.  of  the  Con.  Stat.,  L.  C,  in  which  it 
was  enacted  :  "  That  if  in  any  such  action,  any  defendant 
"  denies  his  signature  or  any  other  signature,  &C.,  to  or 
'^  upon  such  bill,  note,  &c.,  or  the  genuineness  of  such 
"  instrument  or  of  any  part  thereof^  such  instrument  and 
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"  ognatore  shall  nevertlieless  be  presumed  to  be  gentiinei 
''  &c^  unless  with  such  plea  there  be  £Qed  an  affidavit,  that 
**  sach  instrument  or  some  maternal  part  thereof^  are  not  ge* 
*'  noine,  &c.,  and  in  what  the  alleged  irregularity  consists*" 

The  Court  held  that  the  production  of  thii  affidavit  was 
necessary. 

The  defendant  hereupon  moved  to  amend  his  plea  by 
filing  the  requisite  affidavit  No  cause  having  been  shewn 
against  this  motion,  it  was  granted  by  the  Court,  on  the 
payment  to  the  plaintifib*  attorney  of  a  fee  of  fourteen 

dollars. 

GrOWEN  and  LloyB,  for  plaintifib. 

HsABN,  Jordan  and  Boohë,  for  defendant. 


QUEEN'S  BENCH,  j        DISTRICT  OF  QUEBEC. 

APPEAL  SIDE.         1  -t-rxKjixt»xv/A    K^j.    ^i^^^^v/. 

Before  :— Aylwin,  Mebbdith,  Dbummond  and  MoK- 
DELBT,  Justices. 

BsLL .....Appellant, 

and 
Stephens....... .« ,...,»... Respondent, 


Bald  >-Tbal  aa  attorney,  raprasenting 
ho  part/  in  a  eaatë,  at  the  time  of  Uling  a 
betnm  tiflDedJby  hini  maj  MTorthelMa 
file  moh  acUua, 


Jugé  I — Qu'an  proovreur,  ne  repréMn* 
tant  aacane  partie  dans  la  eauie,  à 
l'époque  de  la  prodnotion  d'an  faotatt 
signé  par  loi,  peat  néanMoina  pndairi 
»îfa  ' 


tel  faeinm. 

Judgment  rendered  the  18th  December,  1865. 

The  action  was  instituted  in  the  Superior  Court,  at 
Quebec,  and  the  defendant  (appellant)  was  represented  by 
Mr.  C.  T.  Suzor  as  his  attorney  ad  litem.  Judgment  was 
rendered  against  the  defendant  in  the  Superior  Court,  and 
from  that  judgment  the  defendant  instituted  an  appeal, 
being  still  represented  by  Mr.  Su2or,  the  attorney  who  had 
represented  him  in  the  Lower  Court.    The  record  upon 
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being  sent  up  io  the  Ootixt  of  appeals,  wa«  found  to  be 
incomplete,  and  it  was,  upon  the  issuing  o£  a  \mt  of  eer* 
iioraari^  and  the  return  thereto,  ccoapleted  on  ihe  ISth  of 
September,  1865. 

The  appellant  having  neglected  to  file  his  factum,  the 
respondent,  on  the  20ih  of  October,  1865,  served  a  notioa 
that  he  would,  on  the  first  day  of  the  then  ensuing  term 
of  the  Court  of  Queen's  Bench,  appeal  side,  move  :  "  That 
"  inasmuch  sus  the  appellant  hath  neglected  to  file  his 
"jEactum  in  this  cause  vnthin  the  delay  required  by 
"  law,  this  Court  deem  the  suit  in  appeal  of  the  said  appel- 
"  Lmt  in  this  cause  to  be  deserted,  and  that  the  same 
"  be  disallowed  v^th  costs."  TbJus  iiotice  of  motion  was 
filed  of  record  on  the  22nd  of  November,  1865. 

On  the  6th  of  December  then  next,  Mr.  A.  G-ugy  filed 
a  factum  in  the  cause  signed  "  A  &ugy,  for  appellant,"  he 
not  then  beuag  the  a^mey  of  record  of  the  appellant,  not 
having  been  substituted  to  Mr.  Suzor,  whose  name  still 
appeared  upon  the  record  as  the  attorney  representing  the 
appellant  in  the  cause. 

On  the  13th  December,  pursuant  to«  notice  given  the 
]Ê^Bpo]xàwt  on  the  7th,  the  appellant  moved  for  tti^ 
substitution  of  Mr.  Grugy  to  Mr.  Suzor,  as  his  attorney  ad 
litem  to  prosecute  his  said  appeal.  The  substitution  having 
been  allowed  by  ihe  Court,  Mr.  Gugy  became  on  that  day 
the  appellant's  attorney. 

On  the  same  day,  the  respcmdent,  pursuant  to  hat  notice 
of  the  20th  October,  moved  the  Court  to  disallow  the 
apx>eal  and  declare  the  same  deserted  owing  to  the  fedkire 
on  the  part  of  the  appellant  to  produce  his  factum. 

In  supi)ort  of  her  moticm  tiie  rei^ndent  urgad  that  &e 
appellant  had  failed  to  produce  his  factum  witlûn  the  tûoi» 
prescribed  by  law,  and  that  the  printed  paper  called  apx>el- 
kkot's  fitctum,  which  had  been  snbsequentiy  filed,  having 


been  agnôd  by  tu  attorney  who  «t  the  time  did  not  repre- 
wnt  the  appeUaat,  oonld  not  be  regarded  by  the  Court  a» 
the  a^^ellani's  faetam.  U  it  oonldf  the  attorney  of  recofd 
could  be  changed  without  notice  to  the  adverse  party,  who 
would  be  left  in  ignorance  as  to  how  the  paper  in  question 
should  be  treated. 

Take  nothûig  by  oiotion. 

SlJZOB,  for  appellant. 

GuGY,  substituted  for  appellanti 

CAMP9SUi  &  HamUiTON,  for  respondent. 


STJPEEIOE  OOUBT.-^MONTEEAL. 

IN  REVIEW. 

Before  -.-.-Badgley,  Berthelot  and  Monk,  Justices: 


No.  829. 


CjaARBOKNEAU Ploiniijf. 

vs. 

Tra;  COIIPOBATION  OF  THE  PARIS» 

OF  St.  Martin. DtfendatU. 


1m  «a  Mtk»  hj  flie  rapMMBtatiTM  of  a 
toMHd  Mnoiv  AgftiVft  Um  munichMUitjr 
of  a  panab,  to  reooror  damsgu  lor  hia 
telh  bj  #«  tlkfBd  nmU^  and  perllpus 
winter  road,  eanmog  the  npsaiting  of  a 

nSd  :— lo.  That  where  the  death  ii 
eaoead,  or  largely  oontribated  to,  by  the 
impnadeiioe  aiâ  raehneae  of  the  deoeaaed, 
tibe  aetion  oaimot  be  loatained. 

9o*  That,  in  tha  ease  aqbivIlM,  there 
was  inch  impmdenoe  and  rashnetB  on 
tfaa  f«|  of  the  dmeaeed  in  gotag  fdth  a 
'  heavy  load  of  boU  dt  longueur,  about 
Digbt,  in  a  dark  night  after  a  storm  on 
»•  jpftTioat  dav  |  and  in  leaving  the  middle 
of  tine  road,  wnereby  the  eleigh  got  Into 
tba  ^h  and  w«i  «^eet,  Mttag  npom  Jthe. 
daeeaied  and  killing  him  on  the  ipot, 
«iulBthewaatiTiiigto  bear  up  tfie  load 
vitii  his  ihonlder. 


rery  heat 
mkjhiigbt, 


Dane  ane  aetion  par  lea  repréaentanti 
d'nn^  penmuM  déoMée,  OQOtrt  la  monioi- 
palité  d'ane  paroiiae,  en  reoouireuent  de 
donmagei  aUécaéi  avoir  éM  oaveéapi^ 
l'état  périlleux  d'un  ehemin  d'hiver,  rai" 
aaoi  WBT«Bier  un  tcatnean  : 

Jugé  : — lo.  Que  dam  la  oaa  oh  la  mort 
a  été  oanaé*  en  tout  on  an  partie  par  l'im- 
prudence  et  l^mprévoyanœ  de  la  pereonntf 
déoédée,  l'aetion  ne  peut  être  maintenue. 

9p.  Qwh  àÊ^  l'enèœ,  il  y  «rait  teU« 
imprudence  et  imprévojanoe  de  la  part 
du  défaat  an  allani  avao  un  voyage  Créa 
pesant  de  bois  de  longueur,  vers  minuil 
d'une  soirée  obaoure,i^rèa  one  bordée  de 
neige  la  ionmée  aupanvant]  et  en  laia« 
aant  le  muieti  du  cheqûn,  en  raiaon  de  quoi 
la  (ratnean  a'étaiieogs^  dana  la  foasé  et 
y  avait  versé,  tombant  sur  le  défunt  et  le 
tuant  pnr  la  plaoe,  pendant  qull  fatairtt 
dea  effort^  pour  aoutenir  apn  voyage. 


Jndgment  rendered  the  Slst  December,  1866< 

Bamlst,  Jn^ti/çe  >^This  cana^  i^aa  inacrihed  hy  fine 
pkîntif  fi«r  the  tenri^  pf  a  jndgment  leadeved  in  thà» 
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Cotxrt  on  the  35th  April,  1866,  which  dismissed  the  pkin- 
tiflTs  action.  The  judgment  will  be  confibrmed,  and  for  the 
reasons  given  by  me  in  rendering  the  original  judgment 

The  action  was  brought  by  the  widow  Bouchard,  per* 
sonally,  and  as  tutrix  to  her  chilcbren,  to  recover  damages  for 
the  death  of  her  husband  occasioned  in  January,  1860,  as 
is  alleged  from  the  unsafe  and  perilous  state  of  the  winter 
road,  leading  from  the  Barre  à  Plovff^  behind  the  Island  of 
Montreal,  to  the  village  of  St%  Martin. 

The  plea  admitted  the  death  of  the  plaintiff's  husband  on 
the  day  in  question,  but  alleged  that  it  was  caused  by  the 
imprudence  and  negligence  of  the  deceased,  and  not  from 
any  negligence  of  the  defendants. 

The  case  is  one  of  evidence.  It  appears  that,  on  the  day 
before  his  death,  the  deceased,  accompanied  by  a  young 
man,  went  from  Montreal  to  St  Eustache,  with  a  si>aii  of 
horses  and  sleigh,  passing  along  the  road  in  question 
between  6  and  6  o'clock  on  the  Saturday,  and  returning  to 
St  Martin  from  St.  Eustache  at  about  midnight  on  Sunday^ 
with  a  heavy  load,  of  what  is  called  boii  de  langueur.  They 
Btopi)ed  a  little  while  at  a  tavern.  "Within  less  than  ^ 
quarter  of  a.  mile,  after  leaving  St.  Martin,  the  sleigh  ux>set, 
tiie  deceased  was  caught  between  the  load  and  the  fence, 
end  was  killed  on  the  spot 

But  the  accident  did  not  arise  from  the  bad  state  of  the 
road,  but  chiefly  through  the  imprudence  and  rashness  of 
the  deceased. 

The  night  is  shewn  to  have  been  pretty  d  irk  and  snow 
had  fallen  during  the  day  ;  the  load  was  a  very  heavy  one» 
and  from  the  traces  on  tiie  snow,  sworn  to  by  the  defen* 
dants'  witnesses,  the  deceased  left  the  usual  ttwck  in  the 
middle  of  the  highway,  between  the  two  fences,  and  the 
first  pair  of  runners  got  into  the  ditch,  on  tiie  left  hand 
«de  of  the  road  and  the  sleigh  upset,  being  what  is  oaUed 
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khob  sleigh^  with  two  sets  of  niiuii3r&*  The  jaongmm. 
who  accomx>anied  the  deceased,  states  that  when  they 
capoe  to  the  plaoe  of  the  accident,  the  deceased  told  him  to 
go  to  the  other  side  of  &e  sleigh  and  pidl  oh  it,  and  that, 
aie  deceased  then  set  his  shoidder  against  the  wood  on  the 
de^  pushing  against  it  and  trying  to  hear  it  np,  hut  tiuit 
the  load  was  too  heavy,  and  that  the  deceased  had  no  room 
or  opportimity  of  escaping. 

Li  aH  âûfl,  theM  was  impnKLenee  and  negHgence  on  tiie 
paiioif  the  deceased,  which  if  it  did  not  wholly  cause  the 
death,  largely  contributed  to  it,  and  would  prevent  a  reco- 
very of  damages.  There  is  evidence  also  that  the  road  was 
not  in  a  dangerous  state,  had  ordinary  precaution  been 
taken. 

Judgment  of  Superior  Court,  25th  April,  1885  ; 

Badolst,  Justice: — "  Considering  that  the  plaintiff  hath 
not  established  ^e  material  allegations  of  her  declaration  ; 
And  considering  that  the  said  Olivier  Bouch^ord,  the  plain- 
tiflPs  husband,  came  to  his  death  by  l^s  own  negligenceand 
nnprudence,  the  Court  doth  dismiss  the  said  action,  with 
costs." 

Judgmeirt  in  leview,  confirming  judgment  <»f  the  Supe* 
liar  Court 

ÂBCHAKBAULT,  C.  and  F.  X.,  for  plaintiff. 

ïtoBEBXsoNr  Q.  C.^  for  defendant. 


10 
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BANC  M1^A^EINE,|  district  DE  MONTRÉAL. 

Présents:— Duval,  Jnge^n-Chef;  Aylwin,  Meredith, 
Drummond  et  MoNDELET,  Joges. 

Dupont,  et  al Appelants. 

et 
Grange Intimé. 


Jogé:^Qa«  Taotion  hypothéoftira  est 
de  s»  nataro  nn«  action  réelle,  oonsé- 
onemment  enjette  à  appel,  et  que  les  par- 
ttes  ont  droit  de  faire  rédiger  l'enquête 
par  écrit 


Held  ^— That  the  hypotfieearj  aaii<A  le 
of  its  natore  a  real  action,  and  therefore 
appealable,  and  that  partfes  thereto  haT« 
a  rif ht  to  have  the  emquêU  redneed  to 
writing. 


Jugement  rendu  le  8  septembre,  1865. 

L'action  était  portée  devant  la  Cour  de  Circuit,  dans  le 
comté  de  Soulanges,  par  Thomas  Grange,  Tintimé,  contre 
un  nommé  Olivier  François  Prieur,  pour  faire  déclarer  un 
immeuble  x>06sédé  par  Prieur,  hypothéqué  au  paiement 
d'une  somme  de  $77,  montant  en  principal  et  intérêt  d'un 
jugement  obtenu  par  l'intimé,  contre  un  nommé  Jean 
Régis  Leblanc,  le  14  mai,  1855. 

Prieur  appela  en  cause  les  appelants  Dupont  «^  a/,  de 
qui  il  avait  acheté  l'immeuble,  et  ces  derniers  plaidèrent 
à  l'action  principale  qu'ils  avaient  acquis  l'immeuble  en 
question  d'un  nommé  Jean-Baptiste  Leblanc,  contre  lequel 
le  demandeur  n'avait  aucune  hypothèque. 

L'intimé  répondit  à  cette  défense,  et  les  appelants,  après 
avoir  produit  leur  articulation  de  faits,  demandèrent,  cour 
tenante,  que  l'enquête  fut  prise  par  écrit  suivant  le  statut, 
et  que  la  cause  fut  rayée  du  rôle  des  causes  non  appelables 
et  placées  sur  celui  des  causes  sujettes  à  appel,  vu  qu'elle 
était  appelable  de  sa  nature.  (1) 


g)  Aatoritéi  citéet  par  let  appelant!  : 
at  Bef.  du  B.  C,  o.  77,  sec.  S9  :»1  Konr.  ]>ea.,  Tbo.  Action,  Par.  S,  leo.  1  :— 41 
Id.  Tbo.  Déclaration  d'hypothèque  :~S  Bonijon,  lib.  6,  ch.  1,  nos.  1  et  mir.,  tit  1, 
p.  438,  noi.  9, 10  ;  Ut  6,  îhrpothdqnes,  p.  642  s— SUt  ReL  da  B.  0.,  c,  82,  see.  2,— 12 
6éc.desTrib.B.O.,p.l26.^ 
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€ette  ctemande  Ait  rejetée  instanter,  et  Tintimé  procéda 
à  &ire  entendre  ses  témoins  vivâ  voce^  et  sans  qu'il  fût  pris 
notes  de  leurs  témoignages. 

Le  8  mars,  1864,  jugement  ftit  rendu,  condamnant  le 
défendeur  à  délaisser,  et  les  appelants  à  indemniser  et 
acquitter  le  défendeur  princii>al  du  montant  de  la  condam** 
nation. 

C'est  de  ce  jugement  qu'était  aj^eL 

.  De  la  i>art  des  appelants,  il  fiit  dit  : 

1°  Qu'aux  termes  du  Stat  Eef  du  R  C^  cap.  77,  sec 
39,  la  cause  soumise  était  de  sa  nature  appelable. 

2°  Qu^une  action  hypothécaire  est  une  action  réelle; 
t^ue  le  tiers  détenteur  était  sujet  à  éviction;  que  son  titre 
pouvait  être  révoqué  en  doute,  et  qu'il  pouvait  être  privé 
de  la  propriété  même,  et  que  partant,  en  pareil  cas,  l'action 
était  appelable.  (1) 

8^  Qu'aucun  témoignage  verbal  ne  pouvait  être  légale* 
ment  produit  contre  le  certificat  de  l'enregistrateur,  lequel, 
dans  l'espèce,  constatait  :  "  qu'il  n'appert  pas  qu'il  y  ait  eu 
**  avant  ou  après  le  27  janvier,  1859,  aucun  jugement  enre- 
^  gistré  dans  ce  bureau^  daiis  une  cause  où  Thomas  G^range 
^^  est  le  demandeur  et  Jean-Baptiste  Leblanc  défendeur." 

Be  la  part  de  Tintimé,  il  fiit  prétendu  : 

1"^  Qu'il  n'y  avait  aucun  appel  du  jugement  en  question 
en  la  cause. 

Le  Stat.  Eef.  du  B.  C,  cap.  88,  secs.  95  et  182,  ordonnait 
que  dans  les  causes  appelables,  dans  la  Cour  de  Circuit,  les 
témoignages  seraient  rédigés  par  écrit  de  même  que  dans 


(1)  1  NoaT.  Ben.,  Tbo.  Aotâon,  pw.  3,  ne.  S  :  ^  Id.  rbo.  Décltration  dliypothèqa*. 
Cm  aetbiii  oonvieiiDent  «ntr'ellei  ptf  leur  natim.  ToatM  Iw  deux  iont  reell«t  pat- 
waa'ellw  naiisent  également  du  dîxHt  qu'a  le  créancier  ■«  la  chose  hypothéquée  :— • 
3BoiU!ioB,  fib.  6,  chap.  1,  Nos.  1  et  snlvants  :~Tltre  1,  p.  438,  Nos.  9  et  10  :--1ttM  6» 
ém  Bjpothèques,  p.  543  :— 13  Deo.  B.  0^  p.  135,  Ohaunont  et  Qrenier. 
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la  Cour  Siipérienre,  maw,  par  U  2&  Via,  oap.  10^  sec- 11^  il 
était  ordonné  que  les  témoignages  dans  le»  caus^  &PP^ 
labiés,  Cour  de  Circuit,  seraient  pria  de  la  même  manière 
que  dans  les  causes  non-appelables,  à  moins  que  l'une  des 
partie»  vud  demanda  que  les  témoignages  ne  fassent  rédigés 
par  éerit.  Dans  k  «anse,  la  motion  pour  laire  lédîger  les 
tém<»gnageB  par  iont  arait  été  fiôte  te  T  juin,  le  jugeeaaat 
dont  était  appel  était  du  8  du  même  mois*  * 

2^  Que  la  cause  ne  iqn^^tmt  pas  sous  tes  dj^ositioiis  du 
Stat.  Réf.,  cap.  77,  sec.  89. 

8^  Que  la  cause  eut  dû  être  éyoquée  ayant  d'aroir  été 
portée  en  appel.  (1) 

4^  Qu'à  tout  événement,  la  Cour  ne  pouvsdt  que  ren« 
voyer  le  record  devant  la  Cour  de  Circuit  çn  ordonnant 
que  la  preuve  y  serait  rédigée  par  écrit. 

DuTJO^r  Clii6f<^  wtiee  :^-^8tated  in  e&ct  thttk  tke  question 
in  the  case  involved  only  a  small  amount,  but  raiseid  a 
question  of  some  importance  which  had  been  much  dis' 
cussed  by  autiiors,  whether  an  action  en  déclaration  dthy^ 
pothèquej  was  or  was  not  a  real  action.  The  Court  below 
refused  defendant's  motion  to  put  the  case  for  enqiêête  on 
the  appealable  roll,  and  the  evidence  was  tak^i  orally^ 
The  majority  of  tiiis  Court  held  the  action  to  be  in  it|^ 
nature  real  and  therefore  appealable.  Judge  Meredith  and 
himself  dissented,  on  the  grsimd  &at  the  kf^p&ihèqw  was 
merely  an  accessary  to  tiie  principal  debt  and  must  follow 
it.  MaïK^é  said,  tiuit  if  an  hypothèque  was  held  to  be  a 
JUS  in  TBy  the  debt  must,  in  a  succession,  go»  to  the  héritier 
mobilier^  ai^d  the  h$fpothèqw  to  tiie  héritier  imnuihilier.  It 
was  true,  Pothier  said,  a  hypothèque  was  9^  jus  in  rel  H^he 
phrase  must  have  e8cape4  him,  for  in  his  latter  works  oil 
community  he  called  it  otiberwise. 

Atlwin,  Justice:— The  principle  «poi  wiwii  I  ikoU 


(1)  sut  B«f.  da  B.  C,  cap.  83»  wt9, 178w 
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fiiis  to  be  a  real  acftiôn  and  appealable,  is  t^i  a  délaissement 
may  follow. 

DBtïHicoND,  Justice  : — ^I  ihink  the  action  is  clearly  a  real 
action. 

MoNDSLSi?,  Juge  : — ^L^ifitimé  ayant  en  Ckmr  de  Circuiti 
(eomté  de  Sonlaiige^  jmrté  contre  les  appelants  ime  aetkxn 
en  déclaration  d^hypothèqne  ponr  $77,  il  s'est  éleré  la 
question  de  savoir  si  Faction  deyait  être  instroite  comme 
ime  csose  appelable  ou  non. 

Le  7  mars,  1864,  les  appelants  ont  prodmit  de*  articnla- 
lions  de  faits,  dn  consentement  de  l'intimé,  et  ont  demandé, 
Cour  tenante,  que  Tenquête  fut  prise  par  écrit,  suivant  le 
statut,  et  ont  aussi  demandé  que  cette  cause  fut  rayée  du 
rôle  des  causes  non-api>elables  et  placée  sur  celui  des 
causes  sujettes  à  appel,  vu  qu'eHe  est  appelable ,  de  sa 
nature. 

La  Cour  rejeta  de  suite  cette  motion  et  le  demandeur 
procéda  à  la  preuve  orale. 

La  princii>ale  raison  que  Ton  oppose  à  la  ptétention  des 
défendeurs^  est  qU^ils  auraient  dû  évoquer. 

Cette  distitictidn  mfe  parait  insoutenable.  L'action  kypo^ 
âiécaire  ert  une  aeixon  réelle,  efie  hait  du  drcst  qu'a  le 
créinder  sur  la  diese  hypothéquée.  Je  pense  donc,  que 
k;fagement  de  la  Oour  de  première  instance  est  mal  fondé. 

Cette  Oour  doit  Tinfimer  et  renvoyer  le  dossier  à  la  Cour 
de  première  instance,  pour  y  être  procédé  comme  dans 
nne  cause  ap^lable. 

n  va  sans  dire  que  l'intimé  doit  être  condamné  à  tous 
les  dépens. 

Jugement — Considérant  que  l'intimé,  demandeur  en 
Cour  de  première  instance,  s'est  pourvu  contre  les  appe- 
laaits  par  ime  action  en  déclaration  d'hypothèque  : 
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Considérant  que  cette  action  en  est  une  d*nne  natort 
réelle  : 

Considérant  que  les  dits  appelants  étaient  eii  droit  de 
demander  et  d'obtenir  de  la  Cour,  qu'il  fut  procédé  à 
prendre  l'enquête  par  écrit,  et  de  faire  rayer  la  dite  cause 
du  rôle  des  causes  non  appelables  sur  lequel  la  dite  cause 
avait  été  inBcrite,  attendu  qu'elle  est  appelable  de  sa 
nature: 

Considérant  que  les  appelants  ont  régxdièrement  £ût  cette 
demande  à  la  Cour  de  première  instance,  et  que  de  suite 
la  dite  Cour  l'a  refiisée  : 

Considérant  qu'à  cette  é^u*d,  et  en  ce  refusant,  la  Cour 
de  première  instance  a  erré  : 

Considérant  que  cette  erreur  de  la  part  de  la  Cour 
de  première  instance,  suivie  d'un  jugement  au  mérite  doit 
avoir  l'effet,  et  a  l'effet,  d'entacher  d'erreur  le  jugement 
final  rendu  par  la  dite  Cour  de  première  instance  le  8  juin, 
1865. 

Cette  CoTur  casse  et  met  de  côté  les  dits  jugements  de  la 
Cour  de  première  instance,  etc.,  et  procédant  à  rendre  le 
jugement  qu'aurait  dû  rendre  la  dite  Cour  de  première 
instance,  annulle  et  met  de  côté  comme  nuls  et  non  avenus 
tous  les  procédés  en  la  dite  Cour,  depuis  et  compris  le  dit 
jugement  du  7  juin,  accorde  la  demande  des  appelants  et 
ordonne  que  la  cause  susdite  soit  rayée  du  rôle  des  causes 
non  appelables  et  mise  sur  celui  des  causes  appelables» 
pour  être  procédé  suivant  qu'il  appartiendra,  et  cette  Cour 
condanme  Tintimé  à  tous  les  dépens  tant  en  cette  Cour 
qu'en  la  Coxur  de  première  instance. 

MoREAU,  OuiMET  &  Chaplkaij,  for  appellants. 

DouTRE  &  DouTBE,  for  respondent 
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STJPEEIOR  COUET.— MONTREAL. 

IN  BEVIEW. 

Before: — Badolst,  Bebthelot  and  Monk,  Justices. 

fLASELL Plaintiff. 
vs. 
Brown Defendant. 


Hsld  : — ^That  where  a  defendant  moved 
Ufofe  emquêu  to  amend  his  plea  on  pay- 
ment of  ooets,  on  aAdaTit  to  tne  effect  that 
from  aheenee  from  the  oonntry,  and  from 
iiekneM,  he  had  been  anable  to  give  pro- 
per iniCraetionfl  to  his  attorneys,  and  ailer- 
wards  made  a  similar  motion  at  the  hear- 
ing OD  the  merits,  both  of  wbioh  motions 
were  rejected,  the  Court  of  Review  will 
reverse  the  final  judgment  rendered  and 
allow  the  defendant  to  plead  de  novo,  on 
payment  of  all  costs,  considering  tiiat 
SBfleient  cause  had  been  shewn  to  antho- 
lise  the  amendment. 


Jngé  : — Qae  lorsqu'on  défendeur  a  fait 
motion  avant  Tenouete  pour  amender  son 
plaidoyer  sur  paiement  des  frais,  s'ap- 
pnyant  sur  un  afldavit  déclarant  que 
par  suite  de  son  absence  du  pays,  et  par 
maladie,  il  lui  avait  été  impouible  de 
donner  les  instruetioas  nécessaires  à  see 
procureurs,  et  lorsque  ce  défendeur  a  de- 

f»nis  fiait  une  motum  semblable,  lors  de 
'audition  aux  mérites,  ces  deux  motions 
ayant  été  rejetées,  la  Cour  de  Révision 
renversera  le  jugement  final  rendu,  et 
permettra  au  défendeur  de  plaider  dé  novo 
sur  paiement  de  tous  f^ais,  considérant 
que  le  défendeur  avait  donné  des  motilk 
sttflisants  poor  antoriser  l'amendement. 


Judgment  rendered  the  80th  December,  1865. 

Badolst,  Justice. — This  case  comes  up  from  the  Sui>e- 
rior  Court,  district  of  St.  Francis.  The  action  was  brought 
for  11128,  a  balance  alleged  to  be  due  on  a  setUement  of 
accounts  arising  out  of  dealings  in  lumber  between  the 
parties.  The  plea  admitted  the  settiement  of  accounts, 
but  alleged  that  the  balance  so  setUed  had  been  reduced 
by  payments.  After  plea  filed  the  defendant  moved  to  be 
permitted  to  amend  his  plea  by  setting  up  farther  pay- 
ments reducing  the  balance  due  ;  and  especially  setting 
up  that  certain  payments  had  been  made  to  the  British 
American  Land  Company,  for  what  was  called  stumpage^ 
and  which  it  was  alleged  were  to  be  deducted  from  tiie 
amount  due  by  the  settlement,  if  paid  by  the  defendant 
The  motion  was  made  subject  to  proceeding  imtarUer 
and  on  payment  of  costs. 

The  motion  was  based  upon  an  affidavit  of  the  defen- 
dant, that  he  was  absent  in  the  United  States  at  the  time 
the  adion  was  commenced,  and  had  been  unable  from 
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illness,  smèé  Mb  iBtEirh,  to  giVè  ptoper  insfracâons  to  his 
attorneys  for  his  defenod.  This  motion  was  rejected  and 
the  case  w^it  to  enquête^  At  the  hearing  on  the  meriis 
the  defendant  again  moyed  to  amend  his  pleas  ^  by  in- 
"  setting  ther^  that  de£mdant  ha^  t^^  ^^  amonnts 
"  proved  by  the  faits  et  articles  submitted  to  the  plaintiJBT 
"  and  answered  by  him."  This  motion  was  also  rejected, 
and  judgment  was  rendered  for  $964.80. 

The  Court  hold  the  defeiidant  Was  entitled  to  aâiéli4 
hiis  plettô,  on  payment  of  costs,  and  that  tihre  Court  at  Shjer- 
brooke  erred  m  not  allowing  the  amendment  on  payment 
of  costs,  and  that  the  judgment  must  be  reversed. 

BiTCHix  &  BoBLÀSB,  foT  pkiutiff. 
FbltoK  &  EeIiTON,  for  defendant. 


SUPERÎOÈ  COUET.— MONTREAL. 
Before  : — Bidglst,  Berthslot  and  Monk,  Justices. 

IN  REVIEW. 

!Tessier .....Plaintif. 
vs. 
BiÈNJONÊTfi,  et  at Defendants. 


H«ld  :»That  a  pènra  openly  «ad  ^a- 
*  on  of  a  lot  of  land,  leiied 


eeably  in 

and  told  bV  fbe  aheriff  for  a  debt  d««  by 
hi4  mUtwr,  ean  bring  a  direct  action 
à^inst  the  ptaintilTiprfao  became  the  adju- 
itioalairei  and  wainst  the  defendant  and 
Iherlff,  to  be  doolared  the  proprietor,  and 
hare  the  adjndieàtion  tet  aeide  aa  nuU 
and  void  as  narine  been  made  tup&r  non 
iImmm,  and  thU  without  flHng  any  oppo- 
ntion,  or  taking  any  oûier  proceedings  in 
the  èaïkie  nhèroia  the  acyîidlsation  was 


Jn^  r—Qu'ont  perseuie  pabllqMifiifit 
et  pauiblement  en  possession  d'un  lot  da 
terre,  Baisi  et  Tendii  par  le  shérif  pooT  VAb 
dette  dae  par  son  auteur,  peut  porter  one 
action  directement  contre  b  tiemsjideiâr 

tui  est  devenu  Tac^udicataire,  et  contre  la 
éfendeur  et  le  shérif,  pour  être  déclara 
propriétaire,  et  bure  mettre  ra4Jndioatite 
de  côté  comme  nulle  et  non  ayenue  comme 
ayant  été  fUte  «mmt  noa  doMcao,  et  M 
sans  la  production  d'aucune  opposition,  ou 
•ans  avoir  atiopté  aucune  autre  proeé» 
dure  dans  la  cause  oh  l'adjudication  avail 
ét4  faite. 


Judgment  rendered  the  80th  September,  1865. 

The  action  was  btought  âgamét  Bieiijonetti,  the  tu^'mdi- 
eaiaire  \Â9>  lot  of  lend,  and  against  the  sheriff  of  the  distiiet 
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(tf  Montreal,  and  one  Jesa  Bie.  Légault,  défendant  in  iàe 
not  in  wiiich  aie  land  l^d  been  soM,  to  set  aside  the  adju- 
dication of  the  property,  and  any  deed  given  by  the  afaeifff 
in  virtue  thereof^  and  to  have  the  plaintiff  declared  pro- 
prietor of  the  land. 

The  plaintiff  aet  np,  in  his  declaration,  a  deed  to  him  of 
the  land  in  question  by  thfuUiim  onéreuse  ol  the  29tii 
January,  1861,  by  which  the  plaintiff  agreed  to  support 
the  donor  and  bis  sistet,  also  to  pay  hypothecary  ckdnxs  oh 
the  lot  to  tiié  èirtènt  of  $S18,  and  alleged  also  that  he,  the 
à)ttee,  had  a  hypothèque  upon  the  land  for  £63.10.1,  under 
obMgation  in  his  fiivour  ;  thai  the  danois  Legault  had  net 
been  in  possession  of  the  lot  since  the  date  of  the  donaticm, 
baton  the  contrary  he,  the  plaintiff,  had  possessed  and 
ènltivated  it  openly,  and  was  in  ix)ssession  at  tiie  time  it 
was  seized  on  the  15th  October,  1868,  under  a  judgment 
obtained  by  Bienjonetti  against  the  said  Jean  Baptists 
Légftult,  for  £18.14.6. 

That  the  sale  to  Bieiyonetti  of  tiie  1st  of  May,  1864,  was 
nvU  as  being  made  super  non  domino  et  non  possidente. 

Bienjonetti  alone  pleaded  to  the  action,  to  the  effect  that 
the  knd  mentioned  in  the  donation  was  the  only  property 
the  defendant  Legault  possessed,  that  he  had  become 
inadvent,  that  the  debt  due  the  plaintiff  was  thus  endan« 
gered,  and  moreover  that  the  donee,  the  now  {daintiff,  was 
weU  aware  that  the  lot  had  been  seized,  and  should  haye 
filed  an  opposition  to  the  sale^  but  had  foiled  to  do  so,  al« 
though  he  had  been  pres^it  at  the  sheriff's  sale  and  bid 
upon  the  property.  Conclufton  tiiat  the  donation  be  declared 
fraudulent,  and  for  dismissal  of  the  plaintiff's  action. 

BsBTHELOT,  Justice  .—Held  that  the  sale  of  the  land 
made  in  the  suit  of  Bienjonetti  against  Legault  was  invalid 
as  being  super  non  domino.  The  now  plaintiff  being  in 
possession  might  have  filed  an  oppositicm,  bnt  heiDg  in 
open,  peaceable  possession,  as  was  admitted  by  Bienjonettii 
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the  defendant,  pleading  to  the  action,  the  plaintiff  was  not 
depriyed  of  his  rights  by  the  adjudication,  and  was  entitled 
to  bring  the  action. 

Judgment: — "  Considérant  qu'il  est  en  preuve  que  le 
demandeur  est  devenu  acquéreur  de  l'immeuble  dési- 
gné   en  vertu  de  l'acte  de  donation,  en  date  du29me 

jour  de  janvier,  1861,  et  qu'il  en  a  pris  possession  lors  de 
sa  passation,  et  qu'il  en  était  propriétaire  en  i>08session  tant 
le  15  octobre,  1863,  lors  de  la  saisie  de  l'inmieuble,  que  le 
1er  mars,  1864,  jour  de  l'adjudication  qui  en  a  été  faite  par 
Tancrède  Bouthillier......  considérant  qu'à  raison  de  ce 

que  dessus,  la  vente  par  décret  du  1er  mars,  1864,  est  nulle, 
et  de  nul  effet,  vis-à-vis  du  dit  demandeur,  comme  ayant 
été  faite  super  non  domino.  La  Cour  adjuge  et  décjare 
le  dit  demandeur  seul,  vrai,  et  légitime  propriétaire  du  dit 
immeuble,  et  le  maintient  en  la  possession  d'icelui,  qu'il  n'a 
pas  perdue,  nonobstant  le  dit  décret  ;  déclare  nulle,  illégale 

et  de  nul  effet,  la  dite  vente  et  adjudication..: ainsi 

que  tout  acte  ou  titre  que  le  dit  shérif  pourrait  avoir 
donné,  et  tous  les  procédés  pour  parvenir  à  la  dite  adjudi- 
cation, avec  frais  contre  le  défendeur,  François  Bienjonetti, 
et  ordonne  que  le  présent  jugement  soit  signifié  aux  dits 
défendeurs,  Tancrède  Bouthillier,  écuyer,  et  Jean  Baptiste 
Legault."  (1) 

Babgley,  Justice  : — Stated  pleadings^  The  donation  to 
the  present  plaintiff  convey ed  property,  it  was  followed  by 
possession,  and  the  proceedings  by  Bienjonetti  to  bring 
the  property  to  sale  were  vpid.  True,  an  opposition  might 
have  been  filed,  but  it  appeared  to  have  been  left  till  it 
was  too  late,  and  a  judge*b  order  could  not  be  obtained. 

Q)  In  review  anthoritim  eited  for  Bienjonetti  :— Ab  to  deeanfitmre,  msA  rif  hi  of 
OTMiton  on  property  of  debtor,  2  L.  G^  Jorist,  p.  185  :— 5  Id.  p.  1  :-~Pvtj  in  poe- 
•Miion  ihoold  Ale  oppoiition.  Con.  Stat  L.  G.»  obap.  85,  sect  15  :--Coiitde  Paris, 
art.  354  :— 5  Oayot,  Rep.,  Tbo.  Décret,  p.  308  :— 2  Ano.  Deniaart,  rbo.  Décret,  p.  32» 
No.  85  :— 2  Bonijon,  p.  714,  arte.  101, 108  :~-6  L.  C.  Rep.,  p.  404  :— Acquiescement, 
1  An.  DeniMtft,  rbo.  Acaaieacement  : — 1  Ferridre,  Diet,  Tbo.  Acquiescement  : — ^1 
KouT.  Deniaart,  p.  148,  Nos.  2  et  8,  vbo.  Acquiescement  z—Anthorities  for  plalatifl; 
.1  Pigeau,  p.  779  :-*Heriooart,  p.  45  :-p^  Gnyot,  Rep^  ybo.  Décret,  p.  307  :^Boaa- 
aean  de  la  Combe,  vbo.  Décret,  No.  2,  p;  158  :— ^  Key.  de  Legis.,  p.  478  :— Nout* 
Jkiahnit,  Tbo.  Fraade,  soot.  2,  No.  9  h--6  L.  C,  ft«p.,  p.  489. 
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Bat  tile  remedy  by  action  still  remamed,  andtbe  jndgvaent 
brought  up  for  review  mtiBt  be  raatained.  If  the  dcmatioA 
to  the  now  plaintiff  were  seriously  alleged  to  be  fraudu- 
lent an  action  should  have  been  taken  to  set  it  aside, 
although  he  did  not  see  in  what  respect  Siezijoneiti  could 
derive  any  advantage  from  such  an  action,  his  judgment 
being  on  a  chirogn^hary  debt,  and  the  land  mortr 
gaged  beyond  the  value  proved  in  the  case. 

Judgment  80th  September,.  1866,  confirming  the  judg- 
ment brought  up  for  review,  with  eosts. 

BoNDY  &  FAUTET7X,  for  plaintiff. 

MoBJL^u,  OaiMST  &  ChapIi£A.u,  for  (defendant  Bienjo- 
netti. 


No.  2894. 


CIECUIT  COURT,  MONTREAL. 
Before  : — ^Bebthelot,  Justice. 

'  BOUTHILLIER Plaintif. 

vs. 

Bebthelet. Defendants 

and 

BoUTHUiLlSB ^.P^,  en  garantie. 

vs. 
RyIiAND .......Deft  engarantie. 


In  «a  MtioD  by  the  dMiiff  of  the  dis- 
triet  of  Montreal,  to  nooyer  98.30,  paid 
to  Um  registrar  of  the  Gonntar  of  Mon- 
treal, for  regietration  of  a  iheiiirt  deed, 
and  entering  diaeharge  of  anterior  mort- 

^bkl  ;— lo.  That  the  only  ram  legally 
p^able  was  $3.10,  as  per  statemeiit  filed 
with  the  defendant's  plea. 

So.  That  the  sheriff  was  not  Justifled 
in  bringing  in  the  registrar  by  notion 


Dans  nne  aetioo  par  le  shérif  dn  dis- 
trict de  Montréal  pour  lereoouTrement  de 
$8.30,  payées  ^  registrateor  du  oomté 
de  Montréal  pour  renresistrement  d'an 
tttre  dn  shérif,  et  pour  radiation  des  hypo« 
thdqnes  antérieures. 

Jugé  :—lo.  Que  le  seal  montant  léga- 
lement dû,  était  $3.10,  ainsi  quil  appa- 
raissait par  an  étot  produit  aveo  les  dé- 
fenses du  défendeur. 

2o.  Que  le  shéiif  n'avait  pas  droit 
de  porter  une  notion  en  garantie  contre  la 
repstrateur. 


Judgment  rendered  the  80ih  December,  1865. 

The  action  was  brought  by  the  sheriff  of  the  district  of 
Montreal,  to  recover  $8.80,  paid  by  him,  to  the  registrar 
of  the  County  of  Montreal,  namely,  |8  for  enregistering  a 
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«het^s  deed  of  «île  ai  a  luad  porchaged  by  i&e  défendant, 
«ad  I&80  for  âisehaiges  e&te)*ed  éigaiiiÈt  the  btnd  sold. 

The  defendant  ^eaded  that  the  only  sum  whi<^  was 
legally  due  to  the  registrar,  was  $§.10»  as  per  statemeoi 
filed  with  his  plea^  viz: — 

For  registration  of  deed,  726  words,  60  cents  for 
400  words,  and  10  cents  for  each  additional  hun- 
dred words»  in  all ,. *..* $0.90 

Court  House  Tax.-.w....>. ..i,..*i...   $0.90 

For  Eegistrar's  certificate  on  deed #0.60 

For  entering  discharge  of  Hypothèques,  40  cente,  if 
.  not  more  than  6  HypothèqtÉes,  and  80  cents  ias 
whatever  be  the  number  of  Hypothèques^  includ- 
ing all  searches |0.80 

$3.10 

The  sheriff  called  in  the  registrar  a^  defendant  en  gar 
rantie^  who  pleaded  to  the  action  en  garantie^  that  he  waa 
not  the  garant  of  the  sheriff;  that  the  payment  of  the  $8.30 
if  made  was  so  made  for  fees  of  office  and  voluntarily,  and 
couM  not  be  recovered  back  by  the  action  as  brought; 
that  he  was  ready  to  justify  his  right  to  the  fees  paid,  and 
that  even  if  the  payment  was  in  excess  of  the  fees  legally 
due,  the  payment  so  made  by  the  aheriff  could  not  iioAn 
the  basis  of  a  demande  en  garantie^  (1) 

Berthelot,  Jifistice  :«— Stated  the  pleadings  and  held 
the  defendant's  pleas  justified  by  law,  and  the  Tariff  of  fees 
in  force.  The  sheriff's  action  en  garantie  could  not  be 
maintained  ;  he.  Was  not  justiàed  iii  demanding  more  thaa 
the  sum  of  $3.10,  which  the  defendant  was  ready  to  pay. 


(1)  In  ■apport  of  die  pie*  of  the  principal  defendant  the  foQowing  <âtaâons  were 
made: 

Con.  Slat.  If.  Ov,  «ha|i.!  37»  mo.  105  :— Honay'e  TaiAff  of  feef ,  «».  147,  148. 
Table  of  fees,  ander  the  order  of  the  Govemor  |n  Council  of  the  7th  March,  1802, 
Nm.  11  mmIU  ^-^OoQftB(ra•0  Tax,  60  eeati  lor  400  woidi  and  lOoeriteforeaëh  idflL 
tional  100  words.  Honey's  Tariff,  p.  117, 25  Vic.  chap.  11,  sec.  2,  obliging  the  sheriff 
to  lAgiBkr  aA  Jhiiân' dMs^  ind  ptvfUing  to 
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£n  wiiich  jadgvxent  woqU  be^  fend^sred.  Judgmeni  for 
|310|  wiiiumtco9tB  to  plaùti£^  wd  «itti  covte  of  ooatof 
tation  against  him.    Action  en  garantie  dismissedr 

Cabtieb  Sft  PaMzmm^bsv  ^  idaintiff*  « 

Lbsage^  for  defendant. 
McKay  &  Austin,  for  Eyland. 


DISTEIC5T  OP  MONÏSEAL. 


QUEEN'S  BENCH,) 

.      APPEAL  SIDE.         } 

Before  ^-Ayi-win,  Mebbpitb^  Pbuioiond  and  Mow* 
DELET,  Jnfitiçesv 


UcPh^# '.« << .rr<«.« ,..r..AppelUmli 

aad 
WooDBBiDQS i^é.é. ..Respondent, 


Inui  «oUoB  Vj«  «nratorto  tb«  trnwoi 
Mtato  of  a  tMtator,  agaiiut  the  r»pr«g«n- 
tetiTM  «f  one  of  Ûa—  joat  •zwaton  Ibv  a 
fpeeifte  amount  of  intaiMt  rofltfitod  bj 
nehasMator: 

HaJd:—In  tlM*Bnperior  Oonrt  :— That 
Hhnk  the  taitator  by  bis  wiH  b«|ne«thad 
to  hie  brothers  and  sisters  by  name,  the 
BBdne  of  his  estate  as  nUTersal  resi- 
4aai7  legatees,  and  the  plea  allfged 
aeoonntabflity  of  the  exeontors  to  such 
vaiversal  legateeSi  and  not  to  the  «orator* 
ttie  curator   was   irregularly 


1 9  tbe  tmu9  of  protlag  that  the 
■Qtversal  l^acy  beoame  «adwe  UA\  upon 
Hw  jplaiatifl,  end  there  being  no  soeh 
psooi,  the  appointment  of  curator  vas  a 
MlUly. 

Xp  Appeal^  without  any  «spiessioa  of 
e^ion  on  the  point  decided  in  the  Court 
below,  that  the  action  was  pnynly  dis- 
miseed,  on  the  ground  that  If  the  legal 
fepteetiil^tlvM  of  the  tfstetor  had  any 
daiBB,  it  must  be  urged  against  all  three 
ezeeoton  or  their  representotites  for  the 
gestion  of  the  estate  generally,  and  net  for 
A  ipeosAo  eum  ef  jnooey. 


par  nn  onraAauf 
à  ia  succession  Yaoante  d'un  testateur^ 
eoQÉre  let  cepréoentaate  d»  l'un  de  troia 
exéouteqrs  coigointe  pour  la  montant  d« 
certaine  intéréte  reçus  par  tel  exécuteur  i 

Jugé  i--Dans  la  Cour  Supérieure  :~Qua 
lorsque  le  tosteteur  par  son  testament  a 
légué  à  sas  frèref  «t  sœurs  nommémeaty 
le  xésidu  de  sa  snocestfon  comme  léga« 
taires  unitersals  réaiduaires,  et  le  plai« 
doyer  alléguait  oomptobilité  des  exécu<' 
ianrs  4  tels  ^gateires  unlrersels,  et  nos 
au  curateur,  «t  que  le  curateur  arait  été 
irrégulidremciit nommé}  que  I'oinm  jmv^ 
htmii  aue  te  legs  uMtersel  était  doTcnii 
caduc  incorabmt  au  demandeur,  et  qua 
n'y  ayant  aucune  telle  preuTC,  la  nomi^ 
nation  de  curateur  était  nulle. 

Sn  d'Apptfi,  sans  ejmrfaaer  anooM 
opinion  quant  à  la  question  décidée  en 
Otaar  inlârianrey  que  l^acfion  datait  étM 
rentoyée  par  la  raison  quf  si  les  repré-* 
sentante  légaux  du  testateur  atatent  an<« 
cune  réclamation,  icelle  det^  être  ecer'« 
cée  contre  tes  trois  exécnteun  ou  leur* 
représentante  en  raison  de  leur  a^minte-* 
tration  de  la  suocession  géfléralenieivk,  et 
non  pour  un  mentant  donné* 


Judgment  rendered  the  9th  Decemberi  1885. 

The  actioa  ww  inatitcUed  by  the  i^amtiff  m  enrator  to 
the  vacant  eatota  of  the  late  Dtuioaa  Caaiiibett^  agsainat  the 
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tespbndent,  described  as  the  widow  of  the  late  Doctor 
Alexander,  in  his  life  time  of  the  village  of  Laprairie. 

The  declaratioji  set  up  a  notarial  sale  by  Lawrence 
£idd,  A.  T.  Alexander  and  ThcMiias  Smart,  as  joint  execu* 
tors  of  the  will  of  the  late  Duncan  Campbell^  to  John  and 
David  Torrance,  of  a  lot  of  land  in  the  village  of  Laprairie, 
for  a  price  mentioned;  tiiat  Smart  did  not  act  as  executor 
after  signing  the  deed,  but  died  within  a  few  years  after  ; 
that  Lawrence  Kidd,  another  execujx)r,  died  in  1843,  and 
that  the  interest  accruing  on  the  balance  due  under  tfaô 
deed  of  sale,  came  into  the  hands  of  Dr.  Alexander  as 
executor,  and  that  the  reigpondent,  under  the  vrtll  "of 
Doctor  Alexander,  her  late  husband,  and  as  his  ^universal 
legatee,  was  liable  for  interest  received,  and  for  additional 
profit  received  by  using  the  moneys. 

The  pleas  of  the  defendant  set  up,  in  effect,  that  the 
plaiHtiff*'fi  appointment  as  curator  was  irregular  and  void, 
and  was  made  on  petition^  and  by  the  advice  of  i)ersons 
having  no  interest  in  the  estate  ;  that  the  estate  of  the  tes* 
tator  was  not  vacant  ;  that  the  naCme  of  the  plaintiff  had 
been  used  by  parties  desirous  of  fraudulently  intermedling 
vnth  the  estate,  and  as  if  the  estate  had  been  vacant  ; 
that,  under  the  will  of  Duncan  Campbell^  he  had  named 
universal  legatees,  to  whom  or  to  whose  legal  représenta* 
tives  alone  the  executors  were  liable  to  account  for  all 
their  acts  as  executors  when  thereto  required  ;  and  that 
the  action  should  have  been  brought  for  an  account  gene- 
rally of  the  executors  gestion^  and  been  directed  against  all 
the  executors,  ii^  as  such  curator,  the  plaintiff  had  a  right 
to  bring  such  action. 

•  The  evidence  for  the  plaintiff  consisted  of  the  proofe  of 
the  receipts  for  instalments  of  interest 

Jugdment  in  Superior  Court,  Montreal  : — ^Lobângeb,  Jus* 
tice  >— **  Considérant  que  par  son  testament  solennel,  reçu 
%%..«.  le  nommé  Duncan  Campbell^  à  k  succession  vacante 


159 

du  quel  le  demandexur,  John  Sankiii)  a  intenté  lapirêsente 
demande  comme  cnratenr,  a  institaé  des  légataires  uni* 
Teisels  et  particuliers  auxquels  feu  Asa  T.  Alexander,  que 
représente  la  défenderesse,  était  comptable  comme  un  des 
exécuteurs  du  dit  Testament  :  .  Considérant  qu^il  n'existé 
pas  au  dossier  de  preuve  de  la  caducité  de  ces  legs,  et  que 
la  succession  du  dit  Duncan  Campbell  soit  devenue  va* 
cante,  et  qu'en  l'absence  de  cette  preuve  la  nomination  dtl 
demandeur  principal  comme  curateur  à  la  dite  succession, 
et  celle  du  demandeur  i>ar  reprise  d'instance,  au  lieu  et 
place  du  demandeur  principal,  doivent  être  traités  comme 

des  nullités. 

• 

"  Faisant  droit  sur  les  defenses  de  la  défenderesse,  lui  en 
adjuge  le  bénéfice,  en  les  maintenant,  et  partant,  a  débouté 
et  déboute  la  présente  demande,  et  condamne  personelle- 
ment  le  demandeur  principal,  et  le  demandeur  par  reprise 
d'instance,  à  payer  à  la  dite  défenderesse  les  filrais  par  elle 
encourus  sur  la  présente  action.*' 

Cross,  Q.  C,  for  appellant  : — The  onus  of  proof  lay  upon 
the  defendant,  not  upon  the  plaintiff. 

The  plaintiff,  as  a  duly  ap{)ointed  administrator,  had  at 
le^  &  prima  facie  and  presumptive  right  and  possession, 
until  divested  in  due  course  of  law. 

The  demand  was  for  the  interest  of  a  sum  of  money,  the 
capital  whereof  it  was  admitted,  and  was  proved,  to  have 
passed  into  the  hands  of  the  plaintiff  as  administrator»  It 
was  not  competent  for  the  defendant,  a  mere  debtor  to  the 
estate,  and  without  any  titie  to  administrative  cax>acity,  and 
without  any  interest  in  such  a  defence,  to  set  up  the  pre- 
tension that  another  had  a  right  to  the  moneys. 

It  was  competent  for  the  plaintiff  as  administrator  in 
possession,  to  give  the  defendant  a  sufBlcient  discharge} 
which  was  all  that  interested  her. 

She  had  no  interest  whatever  in  determining  who  was  a 
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zigbtfiil  repreientatirei  hat  only  who  was  de  facta  teipre^ 

The  ctlrator  nmst  be  presumed  tp  have  produced  the 
{>xoof  neoessary^  to  warraat  his  appoixiiznant  i^  the  time  it 
took  place,  and  becoming  vested  by  authc^ty  of  Justice» 
remam9  00  until  divested  by  some  one  having  a  better 

Ih  respect  of  làe  pretension  raised  thatlbe  action  should 
have  been  for  an  account  ^nerally,  it  may  be  said  in  the 
first  place,  there  is  no  such  rule  of  law  whatever,  to  ex* 
elude  a  specific  demand,  even  where  there  is  a  right  to  aa 
lotion  of  account  Again,  the  greater  recourse  always 
includes  the  lesser»  Lastly,  that  it  is  in  fact  and  in  name  an 
action  to  account,  but  there  being  but  one  item  or  sum  of 
mouey  in  question,  the  conclusions  clwA  only  a  simple 
condenmation  for  a  specific  sum,  and  is  the  most  apt  ai^d 
proper  recourse  suited  to  the  circumstances.  When  a 
single  object  is  sought,  of  right  belonging  to  the  plaintif^ 
should  iihere  be  fiix&er  liability,  the  deS^daat  oaiinot  com- 
plain  of  its  omission/ 

BOBBRTSON,  Q,  0^  for  reepond^t:— 1^  The  estate  of 
the  tertator  was  not  vacant,  and  therefore,  the  appdlntoe&t 
of  a  curator,  even  if  regularly  made,  on  petition  (^creditora 
or  parties  interested,  was  a  nullity. 

The  testator  by  his  wiU,  after  specific  l^acies  to  persona 
ftamed,  directed  that  tiie  rest  and  remainder  of  all  aad 
smgidar  his^  the  testator's  property  and  eiSeots,  both  per- 
sonal and  teal)  shrald  be  paid^  dûstributed  and  divided: 

An  equal  fifth  part  tinto  John  Caecnpbell  and  his  lawfojl 
children;  one  other  fifth  part  to  his  late  sister  Janet's 
lawM  iame  ;  one  other  fiflà  part  to  his  sv^fter  Margaret» 
&&,  constituting  ihem,  his  said  brothers  and  sifitei:8  (n^nned) 
his  residuary  devisees  and  legatees. 

By  this  elttoae  the  suocessioB,  «nder  ihelnpsrial  Act  14, 
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Geo.  8,  and  the  Provincial  Statute  41,  Q-eo.  3,  c.  4,  devolved 
upon  these  legatees,  without  the  necessity  of  any  demand 
e»  délivrance. 

One  of  the  considérants  of  the  judgment  in  appeal  in  the 
case  of  Blanchet  -and  Blanchet,  11  L.  C.  Sep.,  p.  204,  ex- 
pressly held  that  under  these  statutes,  ''  le  légataire  uni- 
versel devient  saisi  de  l'hérédité  en  vertu  et  par  force  du 
testament,"  and  in  the  recent  case  of  Webb  vs.  Hall,  15 
L.  C.  Bep.,  p.  172,  the  same  doctrine  was  maintained. 

If  the  law  throws  the  succession  on  the  universal  legap 
tees,  under  the  will,  their  rights  cannot  be  interfered  with 
by  an  exparte  appointment  of  a  curator  to  the  succession, 
as  vacant.  Nor  are  the  executors  bound  to  account  to  a 
curator,  without  any  allegation  or  evidence  that  the  uni- 
versal legatees  have  renounced  the  succession,  or  that  the 
legacy  had  lai)6ed. 

The  title  under  which  the  executors  were  named,  the 
will  itself  shews  the  estate  not  to  be  vacant  ;  the  will  recog^ 
mzes  the  brothers  and  sisters  of  the  testator  and  their 
heirs  as  his  universal  legatees.  Such  a  state  of  things 
shews  the  succession  was  not  vacant. 

At  the  words  "  Biens  Vacans,"  Denisart,  p.  504,  says  : 
'*  Dans  xm  l^ns  très-étendu  on  nomme  biens  vacans  tous 
ceux  qui  n'ont  plus  de  maître."  p.  514,  "  Lorsqu'un  défiint 
ne  laisse  point  des  successeurs  universels  appelés  par  la 
loi,  ou  par  la  disposition  de  l'homme,  ou  que  ceux  qui  le 
sont  renoncent,  la  succession  est  vacante." 

The  succession  of  the  testator  Campbell,  in  this  case, 
vested  under  the  will  in  his  brothers  and  sisters,  as  his 
universal  residuary  legatees,  and  the  executors  were  there- 
fore liable  to  account  to  them,  and  to  them  alone.  (1) 


(1)  8  NoaT.  Demf .,  Tbo.  Bxéoatenr,  p.  281»  No.  4. 
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2.  The  executors  should  have  been  raed  together  and 
for  an  account  of  the  succession  generally;,  laid  not  as  in 
this  case,  the  representative  of  one  executor  only.  In  Dame 
vs.  Grey,  (1)  it  was  held  :  "  That  all  joint  executors  who 
have  acted,  mtLst  in  an  action  of  account  be  made  parties  to 
the  suit,  and  be  jointly  summoned  as  such.'*  It  appears 
from  the  declaration  that  all  the  three  executors  acted  in 
the  deed  of  sale  to  Messrs.  Torrance,  and  the  authority 
quoted  is  therefore  applicable  in  ihis  case. 

'*  QuaQd  il  y  a  plusieurs  personnes  chargées  conjointe- 
ment, elles  doivent  rendre  leur  compte  conjointement,  et 
elles  sont  tenues  solidairement  pour  le  reliquat^  (2) 

Here  the  action  is  not  for  an  account,  but  for  a  spécifie 
sum  alleged  to  have  been  received  by  one  executor  for 
interest,  and  the  respondent  is  deprived  of  an  opportunity 
of  rendering  a  full'  account,  and  of  obtaining  any  balance 
due  in  case  the  disbursements  exceeded  the  receipts,  and 
there  was  no  reliquat.  (8) 

8.  The  defendant  expressly  put  in  issue  the  validity  of 
the  appdntment  of  the  curator,  from  the  want  of  intereat 
in  Bankin,  to  have  a  curator  named,  and  it  is  submitted 
that  a  nomini^tion  by  persons  picked  up  in  the  Court 
House,  cannot  be  held  as  a  valid  appointment,  to  enable 
him  to  bring  an  action  against  the  representative  of  one  of 
the  executors  only. 

Dbummond,  Justice  : — ^Âfter  stating  the  pleadings  and 
adverting  to  the  judgment  in  the  Court  below,  said  that 
the  Court  had  come  to,  the  came  conclusion  as  the  Judge 
in  the  Court  below,  but  on  an  other  ground.  The  Com* 
held  that  the  action  should  have  been  against  all  the  execu- 
tors, and  for  on  accoimt  generally. 


(1)  1  lUvae  de  Jariip.,  p.  Z51,  No.  239  oClSlS,  Dame  tb.  Qrey. 
(Î)  8  Koay.  ]>eniiart,  p.  234,  Ho.  lOi 
(1)  n>.,  p.  235,  Ko.  12. 
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HoNPSLBT,  Jufllioe  i-r-rThe  Court  is  niumimaos  in  main- 
Ipmingthajndginent.  Ab  to  tha  regnlanty  or  irregularity 
^  Ûie^  curEielk  it  is  Tmneeessaxy  to  gi^e  any  opinion. 

Judgment  in  appeal  : — '^  Considering  that  the  legal 
representatives  of  the  late  Duncan  Campbell,  whoever  they 
may  be,  had  no  right  of  action  to  efadm  a  special  sum  of 
money  from  the  respondent  as  received  by  her  late  husband, 
Asa  J.  Alexander,  in  his  capacity  of  one  of  the  three  joint 
executors  of  the  last  vnU  of  the  said  Duncan  Campbell,  and 
oofold  only  urge  their  .claims,  if  any  they  have^  by  means 
of  sa  action  against  all  the  executors^  or  their  représenta^* 
thres,  respectively,  for  the  gestion  of  the  estate  by  such 
executors^  and  therefore  that  there  is  no  error  in  the  judg* 
ment  appieaied  from,  this  Court  doth  affirm  Ûxe  same,  Soc 

Cboss  &  LuNN,  for  appellant. 
BoBSBTSON,  A.  Sp  W.,  for  respondenti 


BANC DE^ REINE,  j    DjgTioT  DE  MONTREAL. 

Présents:— Duval,  Juge-en-Chef;  Atlwin,  Meredith, 
Dbummond  et  MoNDELET)  Juges. 

Legault...* ^..« Appelante, 

et 
ËEOAULt > Intimé, 

^««é:— Qm  1»  faculté  «s  plaidât  «ni  EvU'.— TtMHnapriTilAgaor^toflMdiag 
JormA  pauperiê  ne  peat  ttn  soeordée^en  «n  forma  vamperi»  oannot  be  granted  in 
Obv  dUppaU  I  ttw  Ooortof  Appeals. 

Jugement  rendu  le  8  mars^  1866. 

f  appelante  en  la  cause,  qui,  en  Cour  de  première  ins- 
tance, poursaîvait  une  demande  en  séparation  de  corps  et 
de  biens  d'avec  son  mari^  avec  safade  gagerie  et  arrêt  avant 
JHgment,  ayant  succombée  dans  sa  demande,  s'adressa  par 
requête  à  Thon.  Juge  Mondelet,  exposant  les  faits  de  la 
caaue,  et  Tinipefigibilité  poux  elle  de  subvenir  aux  frais  de 
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l'appel,  n'ayant  sous  aucune  forme  quelconque  la  râleur  de 
cinq  louis  sterling,  et  demandaoït  d'être  autorisée  à  procé-^ 
der  sur  appel  informa  pauperis.  La  requête  était  appuyée 
d'un  affidavit  quant  à  la  vérité  des  faits  qui  y  étaient 
énoncés. 

L'honorable  Juge  Mondelet  accorda  les  cenclusions  de 
la  requête  le  18  mai,  1865. 

Le  3  juin  suivant,  l'intimé  fit  motion  que  fordre  donné 
par  son  honneur  le  Juge  Mondelet  fut  révisé  et  que  cet- 
ordre  fut  rescindé,  "  attendu  que  la  dite  appelante  ne  peut 
"  être  recevable  en  loi  à  poursuivre  un  appel  in  forma  paur- 
"  periSy  le  record  établissant  en  outre  qu'elle  i>08sède  de» 
"  valeurs  pour  plus  de  cinq^  louis  eourant^  le  tout  avec 
"  dépens." 

La  dernière  allégation  de  cette  motion  était  fimdée  sur 
la  réception  i)ar  l'appelante  d'un  billet  en  Brevet*  par 
devant  notaire  que  lui  avait  donné  un  nommé  F.  X, 
Legault,  comme  partie  du  prix  d'ime  terre,  tandis  que  l'ap^ 
pelante,  dans  sa  requête,,  se  i^aLgnait,  entre  autres  choses, 
de  ce  que  l'intimé  par  viol^ice  et  sévices  l'avait  forcée  de 
lui  remettre  ce  billet. 

Les  parties  furent  entendues  sur  la  motion. 

MoNDELETy  Juge^  dissenttente  :— Çîroit  que  le  droit  de 
permettre  de  jwursuivre  in  forma  pauperis  est  inhérent  a 
tout  tribunsdv  et  qu'il  n'est  pas  nécessaire  qu'mn  statut  for- 
mel l'attribue  à  la  Cour  d'Appel.  Il  considère  que  ce  serait 
un  'déni  de  justice  parcequ'une  partie  est  pauvre  de  lui 
refdser  le  droit  d'apipeler  sans  être  obligée  de  payer  les 
officiers  de  justice,,  tandis  qu'elle  pourrait  obtenir  lu  révi« 
sion  du  jugement  dcmt  elle  se  plaint,  si  elle  ava^t  seulement 
les  quelque»  piastres  nécessaires  i>our  payer  ces  officiers. 
Il  maintiendrait  en  conséquence  l'ordre  donné  en  faveur 
de  l'appelante. 

Aylwin,  Justice:— If  the  appUcation  were  now  to  be 
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allowed  there  would  be  no  want  of  ap{)ea]s  in  formé  pau- 
peris. There  has  never  been  any  order  of  the  kind  made 
in  this  Court  for  forty  years  to  my  certain  knowledge,  and 
I  do  not  beheye  that  any  precedent  can  be  found  in  any 
record  in  appeal  since  the  conquest.  There,  indeed,  was  an 
attempt  made  to  proceed  in  forma  pauperis  in  this  Court, 
at  Quebec,  shortly  after  I  came  to  the  bar,  but  it  was  at 
once  scouted.  In  the  applications  of  this  description  in  ori- 
ginal jurisdiction,  the  suitor  presents  his  petition,  verifying 
upon  oath  such  &ucis  as  shew  that  he  has  a  right  of  action, 
and  uiK>n  a  certificate  of  counsel  to  the  efiect  that  the  ap* 
pUcant  has  a  good  cause  of  action,  the  order  is  made.  In  • 
granting  the  order  the  judge  does  not  express  any  opinion 
upon  the  matter  in  contestation,  it  is  only  with  the  view  of 
bringing  a  claim  to  be  investigated.  The  matter  would  be 
very  different  in  appeal.  In  the  first  place  it  would  be  neces- 
sary that  so  much  of  the  record  as  is  required  should  be 
shewn  to  the  judge,  and  that  the  counsel  should  swear  to 
the  &ct  that  the  abstract  of  the  case  is  correcl;  as  a  foun- 
dation of  the  application.  This  would  be  the  certificate 
of  a  good  cause  of  appeal,  and  upon  that  would  the  order 
of  the  judge  in  appeal  authorizing  the  proceeding  informa 
pauperis  be  made,  such  an  order  would  import  an  opinion 
expressed  upon  the  appeal  before  the  hearing  of  the  other 
party  who  would  have  a  right  of  course  to  urge  that 
the  judgment  was  right 

In  the  one  case,  if  the  two  parties  were  to  be  heard,  there 
would  be  a  preliminary  judgnrent  before  trial,  in  the  other 
case  there  would  be  a  judgment  without  hearing,  and  upon 
an  exparte  statement  the  judgment  of  the  Court  below 
would  be  presumed  to  be  incorrect,  whereas  such  judgiùent 
would  be  in  point  of  law  res  judicata  pro  vera  habeaiur. 
The  duties  of  a  judge  in  appeal  would  be  very  much 
increased  if  the  application  were  to  be  allowed,  and  it 
would  result  that  it  would  be  a  proceeding  not  unlike 
io  the  firench  system  en  conciHaUon  be&re  la  poursuite^ 
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dette  paxticiilière  du  dit  Camille  Lacombe,  et  considérant 

enfin  qu'il  y  a  erreur,  etc.,  infirme  le  jugement et 

maintient  la  dite  requête  du  dit  requérant,  et  ordonne  que 
la  dite  demande  n'aura  plus  ni  force,  ni  effet.  Le  tout  sans 
frais. 

Laurier,  for  petitioner. 

Cartier  and  Fominyille,  for  claimants. 


SUPERIOR  COURT.— MONTREAL. 

IN  REVIEW. 

Before: — Sbhth,  Badgley  and  Monk,  Justices. 

!  Ellis î Plaintiff. 
vs. 
GrOULD Defendant. 


Held  : — ^That  where  &  party  Insoribes  a 
oanBe  for  reriew  and  fails  to  fife  the  faotnm 
or  statement  in  review,  as  required  bj 
the  rales  of  ptaotioe»  and  to  shew  oanse 
why  the  inscription  should  not  be  set 
aside,  snoh  inseription  will  be  discharged 
and  the  ease  remitted  to  the  Court  below. 


Juffé  :— Que  dans  le  oas  oh  une  partie 
insont  pour  révision  et  fait  défaut  de  pro- 
duire son  factum  en  révision,  suivant 
l'exigence  des  règles  de  pratique,  et  d« 
montrer  oause  pourquoi  rinscription  no 
serldt  pas  mise  de  odté,  telle  inscription 
sera  rayée  et  la  oause  remise  au  tribunal 
d^première  instance. 


Judgment  rendered  the  28rd  December,  1865. 

Judgment  in  Review  : — "  The  Court  now  here  sitting 
as  a  Court  of  review,  having  heard  the  plaintiiflr  by  his 
counsel  upon  his  motion  of  this  day,  that  the  inscription  of 
this  cause  upon  the  roll  of  the  said  Superior  Court,  for 
review  of  a  certain  judgment  rendered  in  this  cause  on 
the  28rd  day  of  September  last  past,  in  the  Circuit  Court, 
in  and  for  the  County  of  Shefford,  be  discharged,  the 
defendant  being  called  and  not  appearing  to  reply  to  said 
motion,  having  examined  the  record  and  it  appearing  that 
the  said  defendant  hath  failed  to  file  in  this  cause  hfactum^ 
as  required  by  the  rules  of  this  Court,  doth  grant  the  said 
motion,  and  doth  discharge  the  inscription  of  this  cause 
upon  the  said  roll,  and  doth  order  that  the  record  be 
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remitted  to  the  clerk  of  the  Circuit  Court  for  the  County 
of  Shefford,  the  whole  with  costs  against  the  said  defen- 
dant" (1) 

PabmaIjEE,  for  plaintiff. 
Foster,  for  defendant. 


COUR  SUPÉRIEURE.— QUÉBEC. 
Présent: — Stuaet,  Jnge. 

!  Mardis Requérant, 
vs. 
BiLODEAU Défendeur. 


Jngê: — Qa'une  earatella  ne  Ber»  pu 
mise  de  oôté  à  la  demande  d'nn  beau- 
frère  de  l'interdit,  qoi  ne  fait  apparaître 
Monn  intérêt  dam  l'affaire,  ni  qu'il  y 
ait  en  frando  pratiquée  lors  de  la  nomi- 

"   iduonrateur. 


Held  :— Tbat  a  ewrattUe  will  not  be  set 
aside  at  the  instance  of  the  brother-in-law 
of  the  interdicted  party,  who  shews  no 
interest  in  the  matter,  or  that  any  fraud 
was  practised  at  the  time  of  the  appoint- 
ment of  the  ourator. 


Jugement  rendu  le  8  juin,  1862. 

Le  requérant  par  sa  requête  alléguait  qu'il  était  le  beau- 
frère  d'Alexis  TaiUon,  qui  avait  été  interdit  le  28  juillet, 
1849,  à  l'instance  d'Edouard  Boutin,  et  que  Xavier  Bflodeau 
avait  été  nommé  curateur  du  dit  Taillon,  sans  la  partici- 
pation des  parents  du  requérant,  non  plus  que  des  parents 
paternels  et  maternels  du  dit  interdit  ;  et  que  partant  la 
curatelle  deVait  être  déclarée  nulle.  Le  défendeur  plaida 
qu'il  n'y  avait  pas  eu  de  fraude  pratiquée  lors  de  la  nomi- 
nation du  curateur,  que  les  parents  avaient  été  appelés  à 
la  nomination  et  qu'ils  avaient  refusé  d'y  assister  ;  que  le 
requérant  était  pauvre  et  ne  pouvait  donner  aucune  ga- 
rantie suflSsante  ponr  la  charge  de  la  curatelle  ;  que  le  dit 
interdit  était  depuis  neuf  ans  détenu  en  l'asile  des  aliénés, 
et  qu'il  était  àébiteur  d'une  forte  créance  en  faveur  du 


n)  Sztraet  from  mies  of  praetioe  as  to  eases  in  review. 

4.  The  said  original  and  duplieate  shall  be  produced  and  filed  of  reo<nd  in  eaoh  oaee 
«  the  day  on  whush  the  ease  shall  be  appointed  to  be  heard,  afad  no  hearing  shall  be 
flowed  or  had  nnUl  the  said  statement»  original  and  dnpUoale,  shaU  be  so  filed. 
BnlM  Sljt  (hi.,  1864.  * 
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dèfendetiT  poot  Tôbtenlioài  de  Tncte  d'interdiction  ;  que  le 
dit  Marœs  n'avait  auenn  intérêt  à  demander  la  niiUîté  dd 
la  curatelle  et  la  destitution  du  défendeur. 

La  preuve  établit  en  substance  les  Mts  allégués  dans  le 
plaidoyer. 

Talbot,  pour  le  défendeur  dta,  à  l'appui  des  préten- 
tions émises  dans  sa  défense,  8  Pothier,  p.  200,  No.  161  : — 
Meslé,  des  Minorités,  p.  855  : — 9  Guyot,  vbo.  Interdit,  p. 
460  :— 5  Dec.  des  Tribunaux  du  B.  C,  p.  844  :— 6  Dec.  des 
Tribunaux  du  B.  C,  p.  180. 

La  Cour  renvoie  le  requérant  de  sa  demande  avec  dé- 
pens. 

PLAitONDôN  &  G-mLSÀût-T,  pow  le  requértùit, 
Tàlbot,  pour  le  déiieaideur. 


BiLNC  DE  LA  REINE, 

EN  APPEL. 


DISTRICT  DE  MONTREAL. 


Présents:— DuvAL,  Juge-en-CbeC  AtLWlN,  MÊ&ËtoitH, 
Dbûmmond  et  MoNDELET,  Juges. 


0-BOXXLX.< 


..AppeUmi. 


et 
La  Cobpobation  de  la  paboisse  St.  'LÂjrREifSi!...Jniimée. 


Xagé  :^-JQa'il  uy  â  bat  appel  dM  Juge- 
ment! rendus  par  la  Gonr  de  Ciroait  en 
¥ert»  ÔM  dispMitians  du  Stat  Hef.  B.  0., 
ohwD.  24,  seo.  67,  oonoemsnt  les  muniei- 
palités  etlee  chemins  dans  le  Bas-Canad*. 


Held  t— That  there  la  bo  iq>peal  IftoUfe 
judgments  rendered  by  the  Circuit  «Coart 
under  the  provisions  of  the  Oon.  Stal.  Ii« 
C,  oap.  24,  see.  67,  respecting  municipal 
lities  and  Ma<tB  In  Loirér-GaiuMlà. 


Jugement  rendu  le  2  xnars^  1866. 

L'action  avait  été  portée  en  la  Cour  de  Circuit,  pour  le 
district  de  Monti*éal,  i>ar  l'intimée,  contre  l'appelant,  pour 
amendes  encourues  par  lui  faute  de  s'être  conformé  aux 
^Uspositiofis  d'tm  prooès^verbàl  établissant  un  cbemin  de 
montée,  homologué  en  partie  par  le  conseil  du  comté 
Jacques-Cartier,  l'appelant,  en  sa  qualité  d'inspecteur  des 
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èhemins  et  ponts,  pout  l'arronâigsemeiit,  ayant  négligé  et 
teihsé  de  faire  fidre  les  ouvrages  ordonnés  x>endant  97 
jonrs,  et  ayant  enconm  à  cet  égard  nne  amende  de  cinq 
piastres  piEff  jotu^  an  plus,  formant  $485,  et  de  deux  piastres 
pat  jour  au  moins,  formant  $194,  querintimé  héamonB 
réduisait  à  |120. 

L'appelant  plaida  à  cette  action  la  nullité  du  procèa 
yerbal  et  de  Thomologation.  Jugement  fat  rendu  contre 
loi  le  25  avril,  1865. 

BADQU£lr>  Jugei 

^  The  Court,  &c. — Considering  that  the  plaintifis  havo 
established  the  material  allégations  of  their  declaration,  and 
that  the  defendant  in  his  said  capacity  of  inspector  of 
roads  and  bridges  for  the  {^aintijBfs,  did,  for  the  period  of 
time  in  the  said  declaration  mentioned,  reftise  and  neglect 
to  execute  and  perform  the  duties  required  of  him,  as  such 
inspector,  as  alleged  in  said  declaration,  and  has  in  conse* 
quence  become  subject  to  the  penalty  imposed  by  law  ; 
doth  condemn  the  defendant  to  pay  and  satisfy  to  the 
plaintiflb  for  the  causes  aforesaid^  the  sum  of  one  hundred 
and  twenty  dollars  as  such  penalty  aforesaid,  to  which  the 
plaintiffs'  demand  hath  been  reduced,  with  interest  thereon 
from  this  date,  and  costs  of  suit." 

Dbtjmmond,  Juge  : — ^L'objet  du  statut  des  municipalités 
a  été  d'écarter  tous  les  obstacles  qui  pouvaient  a^opposer 
aux  travaux  nécessaires  pour  les  besoins  des  municipalités, 
dont  elle  leur  donnait  le  contrôle  entier^  et  pour  l'exécu- 
tion de  ces  travaux  et  pour  en  faciliter  l'exécution,  elle 
donnait  aux  i>etites  jurisdictions  locales  le  droit  de  prendre 
connaissance  des  poursuites  nécessaires,  en  aa8i:yettis8ant 
les  sentences  rendues  jMtr  ces  tribunaux  à  la  révision 
par  appel  à  la  Cour  de  Circuit.  C'est  le  seul  cas  où  il  y 
ait  appel.  La  loi,  en  permettant  de  porter  également  les 
aistions  devant  la  Cour  de  Circuit  directement  n'b  pea 
ixmrvu  au  moyen  d^appêler  des  jugements  qu'elle,  peut 
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rendre  en  première  instance,  et  la  section  67  du  statut 
des  municipalités  qui  donne  le  recours  en  appel  des  petites 
jurisditions  n'établit  pas  d'autre  tribunal  d'appel  que  la 
Cour  de  Circuit,  qui  ne  peut  reviser  ses  propres  jugements. 
Cette  Cour  ne  peut  donc  prendre  connaissance  de  la  caïuse, 
et  le  jugement  de  la  Cour  de  Circuit  est  final  et  en  dernier 
ressort,  et  la  requête  en  appel  présentée  à  cette  Cour  doit 
être  renvoyéa 

La  Cour,  &c. — ^Vu  que  le  jugement  dont  on  a  interjeté 
appel  a  été  rendu  par  la  Cour  de  Circuit  en  vertu  des  dis- 
positions de  l'Acte  des  municipalités  du  Bas-Canada  de 
1860,  qui  enlève  à  cette  Cour  toute  jurisdiction  à  l'égard 
de  tout  jugement  prononcé  par  la  dite  Cour  de  Circuit,  en 
vertu  du  dit  acte  :  La  Cour  accordant  la  motion  de  l'in- 
timée renvoie,  déboute  et  met  au  néant  le  dit  appel,  avec 
dépens  contre  l'appelant. 

MoBEAU,  OuiMET  &  CHAPLKAtJ,  pour  l'appelant 
GiROUARD,  pour  rintimée. 


SUPERIOR  COTJET.— MONTREAL. 
Before: — ^Berthelot,  Justice. 

!Peoulx Plaintiff. 
vs. 
Dupuia D^endant. 


Held  :— That  where  the  defendant  in  an 
aetion  for  tithes  pleaded  that  he  was  not 
a  member  of  the  roman  oatholie  Ghnrch, 
bnt  was  a  protestant  and  had  pYVu.  the 
euré,  plaintiff  in  the  cause,  due  notice 
thereof»  each  notioe  oannot  be  proyed 
hy  parol  evidence. 


Jugé  : — Que  f  ersqne  le  défendeur  daas 
une  action  pour  dîme»  a  plaidé  qu'il  n'ap- 
partenait pas  à  l'église  catholique  ro- 
maine, mais  qu'il  était  protestant,  et  arait 
donné  avis  de  ce  fait  an  curé,  le  deman- 
de«r  dans  la  e^pse,  tel  avis  ne  pourra  être 
prouvé  par  témoignage  verbal. 


Judgment  rendered  the  81st  October,  1866. 

The  action  was  brought  in  the  Circuit  Court,  Montreal, 
by  the  plapitiÇ  curé  of  the  parish  of  St.  Philipi)e,  to  recover 
JE12.10,  dimes  fox  1868,  and  was  taken  by  evocation  into 
ÛLQ  Superior  Court.    The  plea  was  to  the  effect  that  the 
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defeaclant  was  not  a  member  of  the  romali  catLolic  cKtlfcIl/ 
but  had  become  a  protestant,  and  had  duly  notified  ther 
plaintiff  to  that  effect. 

At  enquête^  a  question  Was  put  by  the  defendant  to  one 
of  his  witnesses^  as  follows  :  "  Avez-vons  été  reqtds  en  an* 
^  ctm  temps  par  le  défendeur  de  notifier  le  demandeur 
**  qu'il  était  protestant,  et  dites  ce  que  you9  area;  fait  à  ce 
**  sujet  ?"  An  objection  Waa  made  to  the  question  and  was 
maintained  by  the  judge  at  enquête. 

On  motion  to  revise  the  ruling  : 

Bebthelot,  Justice  :— Held,  that  the  lulling  at  enquête 
Was  in  conformity  with  law;  that  a  verbal  notice  waar 
insufficient,  and  could  ndt  bë  proved  by  witnesses, 

LoRANQEB  &  LoBANGEB,  for  plaintiff. 
ToBBiJrca  &  MoBBiâ^  for  defendant- 


Presents  :—I)trVAL,  Jug'e-en-Chef,   AyLWIn,  HebeditH^ 
Dbumkond  et  Mondelet,  Juges. 

La  Compaokie  m;  Gbani7  Tbonc?  de  Chemin 

DE  Feb  du  Canada Appelante, 

et 
The  Eastern  TôWnshim'  Bank .....Intimés, 


Jvg^:— Qn«f«ifloeoitfotiTetf  d'an  ehe- 
Buiiidefor  sontimmeoblttiB  par  dMtiiiation, 
0t  ne  peaTBDt  dtftr  saiBies  €i  yendneg 
■iparémeat  du  oh«min.  (1) 


Held  f—- That  the  fcoomotitea  apon  a 
railroad  are  immoyeable  poor  dMtmationf 
and  cannot  be  leiied  aàd  sold  apart  from 
the  road. 


Jugement  rendu  le  â  septembre,  1865* 

Les  mthnes  ayant  obtenu  jugement  dans  la  Cour  Supé« 
rieare,  à  Montréal,  contre  ïa  Compagnie  du  Gfrand  ÎS-onc 

Q)  Ptar  U  rapport  de  la  oaate  en  Obiur  ée  premier*  inflUneè,  Yide  13  X)>éo«  dtf 


de  Chemin  de  Fer,  po»  la  somme  de  $$}568.90|  obtinrent 
tin  bref  d'exécution  et  firent  saisir  une  locomotive  appar» 
tenant  à  leur  dêbitricev 

La  compagnie  se  pourvut  par  oppontîim  afin  d'ennnleri 
«e  fondaait  mr  le  statut  provincial  de  ]^  25  Viei^  cap.  66^ 
antérieur  à  Taction  et  au  jugement  rendu  i>ar  k  Oour  Su- 
périeure en  cette  cause)  et  en  yertu  duquel^  lesdemandeuj» 
ne  pouvaient  exig^  que  leur  proporticm  dans  certain» 
revenus  de  la  compagnie.  La  compagnie  soutesiaxt  de  phm 
que  la  locomotive  saisie  faisait  partie  du  matériel  nécessaire 
à  l'exploitation  du  chemin  de  fer,  et  que  ni  Fun  ni  l'autre 
ne  pouvaient  être  saisis  et  vendus  sur  exécution^  étant  le 
gage  des  porteurs  des  premières  et  secondes  obligationa 
préférentielles  de  la  compagnie  et  de  la  province)  exx  mon* 
tant  de  trois  millions  de  louis  sterling^ 

Les  demandeurs  répondirent  que  l'acte  de  1^  25  Yictw, 
ne  pouvait  avoir  d'effet,  vu  que  la  majorité  des  créanciers 
n'y  avait  pas  donné  son  afisentiment;  qu'il  ne  pouvait 
priver  les  demandeurs  de  leur  recours  ea  vertu  du  juge» 
ment  qu'ils  avaient  obtenu,  et  que  la  comjMignie  ne  pouvait 
exciper  du  droit  d'autrui  ainsi  qu'elle  le  fiusait  par  sqb 
opposition. 

Le  29  septembre)  1668,  le  jugement  «aÊvant  fut  rendu: 

Present:— The  Honorable  Mr.  Justice  Smith.— Tha 
Court)  &c.,  considering  that  the  said  opposants  have  alto* 
getb^r  failed  to  shew  any  right  in  laW)  or  to  establish  the 
existence  of  any  factS)  by  reason  of  which  or  by  law,  the 
said  opi)osition  can  be  maintained^  or  the  conclusions  of 
the  said  opposition  granted,  doth  dismiss  the  same  with 
costs.     C'est  de  ce  jugement  qu'était  appel. 

DBtrMMOln))  Juge  : — ^Par  le  jt(g^ment  dont  est  9;ppel  une 
opposition  afin  d'annuler .  a  été  déboutée  avec  dépens. 
L'aete  sur  lequel  eUa  était  basée  est  jmtîtulé;  ^  l'Acte  des  aa> 
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"*  nog^meiiiB^  eix^.^  donne-tôl  à  la  compagBie  iiamiuiité  d'ex* 
écntioa?  TeUe  est  la  question  qtû  at  le  pliia  occupé  la  Ootm 

n  y  a  quelque  diflR&rence  d'opinion  parmi  les  membres 
du  tribunal  quant  à  la  preuve  qui  n'est  pas  amsi  satisfai- 
sante qu'on  aurait  pu  s'y  attendre  de  la  part  d'hommes  de 
precession.  Néanmoins^  en  feasant  l'applicatiou  des  prui* 
opes  généraux  qui  doivent  guider  eu  semblable  matière, 
et  avec  un  peu  d'expérience,  il  est  aisé  de  dissiper  les 
doutes  qui  peuvent  surgir  de  la  preuve  faite. 

Le  matériel  {fixtures)  d'un  chemin  de  fer  doit  être 
considéré  comme  immeuble  par  destination^  La  locomo^ 
tive  saisie  en  cette  cause  faisant,  de  l'aveu  des  deman- 
deurs, partie  de  ce  matériel,  est  conséquemment  immeuble 
par  destination,  et  ne  peut  être  vendue  qu'avec  le  chemin 
même.    La  loi  est  ici  d'accord  avec  la  raison  et  la  justice. 

Ayt-win,  Juge. — ^Le  certificat  produit  en  cette  cause 
pefur  constater  l'assentiment  des  créanciers  à  l'acte  d'arran- 
g^n^it  est  insuffisant  et  nul  à  raison  d'une  interligne  qui 
ffj  trouve. 

DxTVAL,  Jxige-en-Chef  : — ^Le  motif  sur  lequel  la  Cour  rend 
jogement  en  cette  cause,  est  que  la  locomotive  est  immeuble 
et  £iit  partie  du  chemin  de  fer  de  même  que  la  roue  fait 
partie  de  la  voiture. 

V 

The  Courte  ^a-^Considering  that  the  locomotive  engine 
seized  in  this  cause  forms  part  of  the  rolling  stock  of 
tiie  Qrand  Trunk  Railway  Company  :  Considering  there* 
fore  that  the  said  locomotive  engine  is  an  indispensable 
portion  of  the  realty  forming  the  said  road,  and  is  in  law 
an  immoveable,  immeuble  par  destinaHon^  the  Court  doth 
reverse  and  set  aside  the  judgment  rendered  in  the  Court 
below  ;  and  proceeding  to  pronounce  the  judgment  which 
tile  Court  below  ought  to  have  rendered,  doth  maintain 
the  opposition  of  the  said  Q-rand  Trunk  Bailway  Company, 
and  doth  order  that  main  levée  be  granted  to  them  of  the 
said  seizoxe»  the  whole  with  costs. 
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Mr.  Justice  Meredith  being  absent  wKen  the  judgment 
of  the  Court  of  Appeals  was  rendered,  his  opinion  was  not 
expressed,  but  his  notes  of  judgment  were  as  follows  : 

Mebedith»  Justice  :— -The  ground  upon  which  I  deem 
it  my  duty  to  concur  in  the  judgment  now  about  to  be 
renderedj  is  tJiat  I  think  the  appellants  are  entitled  to  the 
benefit  of  the  statutory  arrangement  which  they  have 
alleged.  Under  the  statute  it  was  necessary,  in  order  that 
the  arrangement  thereby  proposed  should  become  effec- 
tual, that  the  Qrand  Tnmk  Go.  should  obtain  the  consent 
of  "  threcfourths  in  amount  of  the  creditors  of  the  company 
''  resident  in  America,  and  of  three-fouths  of  the  creditors 
"  resident  in  England."  The  word  amount  is  used  with 
reference  to  the  creditors  resident  in  America,  and  is  omitted 
with  respect  to  the  creditors  in  England.  I  therefore  think 
that  with  respect  to  the  English  creditors,  the  statute  must 
be  understood  as  requiring  the  assent  of  three  fourths  of 
those  creditors  not  in  amount^  but  in  number.  The  respon- 
dentsi  wUkoui  admitting  this,  contend,  that  if  the  statute 
ought  to  be  interpreted  as  meaning  three-fourths  of  the 
english  creditors  in  number^  even,  in  that  case,  the  consent 
of  the  proportion  required  of  the  English  creditors  has  not 
been  obtained.  According  to  the  paper  G.  it  seems  that 
the  english  creditors  are  nine  in  number  ;  and  the  copies 
of  assent  produced  purport  to  be  signed  by  six  only. 

Olyn,  Mills  &  Go.  are  among  the  six  confCenting  credi- 
tors ;  and  Q-lyn  &  Go  are  among  the  three  creditors  who 
have  not  consented. 

With  reference  to  this  point  Mr.  Hickson,  the  accountant 
of  the  company,  says  : 

1  have  means,  and  have  had,  of  seeing  who  the  creditors 
of  the  company,  defendants,  were  and  are.  Having  seen 
all  the  books  of  the  company,  and  having  them  in  my 
charge,  I  can  speak  on  the  subject. 

Having  examined  the  Exhibits  B  and  0  filed  by  the 
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opposants  in  thiid  cause,  I  say  that  said  exhibits  trnly  show 
who  were  the  creditors  of  the  defendants,  at  the  dates 
mentioned  at  head  of  said  exhibit,  in  Canada  and  America, 
and  in  England,  respectively. 

There  were  no  other  creditors  in  Canada  or  America, 
or  in  England,  to  be  dealt  with  under  "  the  Q-rand  Trunk 
Arrangements  Act  of  one  thousand  eight  hundred  and 
sixty-two,"  or  the  26th  Vict,  Chap.  56. 

And  in  another  part  of  his  deposition  the  same  witness 
says: 

In  the  Exhibit  C,  "Glyn  &  Co.,"  figure  as  creditors  of 
the  defendants  ;  "  and  GHyn,  Mills  &  Co.*'  also,  but  both 
are  one  and  the  same  creditor,  and  the  assent  written 
by  "  Glyn,  Mills  &  Co."  covers  the  item  opposite,  "  Glyn 
&  Co.,"  in  said  Exhibit  C. 

This,  certainly,  seems  very  slender  evidence  to  allow  so 
important  a  case  to  rest  on  ;  but  the  evidence  of  Hickson 
is  distinct  and  positive;  no  attempt  has  been  made  to 
weaken  it  by  cross-examination,  or  to  contradict  it  by  evi« 
dence  for  the  respondents  ;  and  such  being  the  case,  it  may, 
I  think,  be  reasonably  inferred  that  the  statement  of  Hick- 
son  was  deemed  by  both  parties  incontrovertible  ;  which 
would  in  some  degree  account  for  no  attempt  having  been 
made  to  support  it,  by  tiie  appellants,  or  to  impugn  it,  by 
the  respondents. 

The  main  point  however  relied  on  by  the  respondents 
was  that  their  right  to  enforce  their  judgment  s^ainst  the 
Bailway  Co.,  could  not  be  defeated  or  i)ostponed  without  an 
actoal  payment  to  them  of  their  share  of  the  postal  and 
military  service  moneys,  and  a  tender  of  the  stock  to  which 
they  were  entitled  ;  and  they  say  (the  statement  in  the 
abstract  being  quite  correct)  "that  a  promise  to  pay  and 
'^  to  tender,  when  the  defendant  gets  the  means  to  do  so, 

12 
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"  cannot  eirtiitgrdtih  lè^debt  or  postpooetiie  omoHoêl  of 
'^thejudgmeni" 

On  Hie  other  hand  the  railway  company  contended: 

"  That  when  the  act  came  into  full  force,  and  the  con- 
''  sents  in  sea  23  referred  to  were  given,  from  that  moment 
*^  the  25th  section  came  into  effect  and  no  execution  conld 
'^  be  issued  against  the  company  by  a  creditor  entitled  to 
"  any  of  the  postal  moneys;  and  that  although  the  debts 
''  were  not  barred  or  extinguished,  unless  on  the  payment 
"  and  tender  referred  to  in  the  23rd  sec,  yet  that  the 
''  remedy  by  execution  was  taken  away  without  any  neces- 
"  sity  of  a  payment  or  tender  by  the  coi&pany. 

This  view  seems  to  me  well  foxmded. 

.  The  Ghrand  Trunk  Go.  being  in  embarrassed  circum" 
stances,  and  it  being  highly  important  to  the  public,  to  tihe 
stockholders,  and  to  the  creditors,  and  more  particxdarly  to 
,  the  non  privileged  creditors,  of  whom  the  respondents 
were  one,  that  the  road  should  be  kept  open,  and  that  the 
keeping  of  it  open,  as  the  Legislature  have  said,  should  not 
be  ^  emperilled,"  the  Legislature  made  a  settlement  be^ 
tween  the  api>ellants  and  tiieir  creditors,  subject  to  its  being 
ratified  by  the  consent  ol  a  large  majority  of  all  the  credi- 
tors, and  of  the  different  classes  of  those  creditors. 

The  required  consent,  as  I  view  tiie  case.  Was  afterwards 
given.  By  the  settiement  thus  made  a  certain  portion  of 
the  assets  of  the  company  was  set  apart,  exclusively  for 
the  benefit  of  the  non  privileged  creditors  who  tiius 
became  privileged  creditors  to  the  extent  of  the  asset» 
assigned,  as  it  were,  to  them.  It  seems  to  me  plain  that 
as  soon  as  the  consent  of  the  required  proportions  of 
the  creditors  was  given,  within  tiie  period  allowed  by 
the  statute,  the  settlement  became  binding  upon  the  mort^ 
gagées  and  bondholders  so  as  to  prevent  tiiem  fwrn  at^ 
tempting  to  divert  the  postal  and  mihtary  service  moneys 
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from  the  non  prirflaged  lareâitcmk  And  I  think  it  equaUy 
jliaisBL  that  the  agreement  must  hare  become  biBiding  upon 
boâi  sides,  and  upon  aU  jxtrties  at  the  same  moment  of 
(une.  And  therefore  that  from  the  moment  the  postid  and 
military  service  moneys  becan^  secured  to  the  non  priTi* 
I^ed  oreditom^  they  became  incapable  of  interfering^ 
cd&eir  by  execution  or  otherwise,  with  the  assets  lea  for 
the  satisfacti<»i  of  the  claims  of  the  bondholders  and  mort- 
gageea 

The  Legislature  have  declared  that  the  company  may 
issue  bonds  to  be  secured— on  the  postal  and  military  ser- 
vice moneys — and  that  such  bonds  may  be  issued  in  favour 
of  the  non  privileged  creditors— or  that  the  company  may 
dispose  of  such  bonds  and  apply  the  proceeds  to  the  pay- 
ment  of  the  non  privileged  creditors.    For  the  exercise  of 
the  pov^rs  thus  vested  in  the  company,  in  the  interest,  it 
may  be  observed,  of  the  non  privileged  creditors,  a  conside* 
rable  period  of  time  was  required  ;  and  it  cannot  be  sup- 
posed that  during  the  time  so  required  the  Legislature 
intended  that  the  non  privileged  creditor^  should  have  the 
right  to  enforce  their  claims  against  the  yrhole  of  the  pro- 
perty of  the  company  ;  for  the  tendency  of  the  statute, 
under  that  supposition^  woxdd  be  to  invite  the  non  privi- 
leged creditors  to  attempt  at  once  to  enforce  their  claims 
by  execution,  and  in  that  way  emperil  the  keeping  open 
of  the  road  ;  whidi  it  was  the  arowed  object  of  the  Legist 
lature  to  secure.    The  proceeding  on  the  part  of  the  respon- 
dents is  also  open  to  this  objection — that  if  it  were  sanc- 
tioned the  non  privileged  creditors  would  have  all  the 
advantages  of  the  statutory  settlement — and  yet  deprive 
the  mortgagees  and  bondholders  of  the  consideration  for 
which  those  advantages  were  given. 

It  does  not  appear  that  there  has  been  any  want  of  dili- 
gence on  the  part  of  the  company  in  endeavouring  to  make 
tiie  postal  moneys  and  military  service  moneys  available  to 
the  creditors  ;  but  even  if  there  had  been,  the  right  of  the 
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bank,  in  that  case,  wonld  be  to  enforce  the  statutory 
arrangement  and  not  to  defeat  it.  Upon  the  whole,  there- 
fore, I  am  of  opinion  that  the  required  proportions  of  the 
creditors  gave  their  assent  in  due  time  to  the  Grand  Trunk 
arrangements  act  of  1862,  that  from  the  time  that  assent 
was  given,  the  postal  moneys  and  military  service  moneys 
have  been  set  apart  for  the  benefit  of  the  non  privileged 
creditors,  (the  balances  of  whose  claims  are  to  be  satisfied 
by  an  appropriation  of  stock  in  tl^eir  fetvour),  and  that  the 
non  privileged  creditors,  whose  claims  have  been  thus 
provided  for,  cannot,  in  the  mean  time,  enforce  those  claims 
against  the  other  assets  of  the  company,  which,  under  the 
arrangement,  are  left  for  the  satisfaction  of  the  claims  of  the 
bondholders  and  moiigagees. 

The  right  of  the  company  to  file  an  opposition  under  the 
circumstances  just  mentioned  cannot,  I  think,  be  ques- 
tioned. 

For  these  reasons,  I  am  of  opinion  that  the  execution 
sued  out  by  the  respondents  ought  to  be  set  aside. 

Cartier  &  Pominville,  for  appellants. 
Robertson,  A.  &  W.,  for  respondents. 


BANG  ra;jLA  BEINE,  j  jjjg^jjj(.j  DE  MONTRÉAL. 

Présents: — ^Duval,  Juge^n-Chei^  Aylwin,  Drummond 
et  MoNDELET,  Juges. 

Lacroix Appelant. 

et 
MOREAU Intimé. 


Jngé  :--Qa'il  n'y  *  paf  Appel  à  Sa  ICa- 
jesté  an  son  conseil  privé,  d'uo  jugement 
de  U  Conr  d'appel  sur  appel  d'un  Juge- 
ment interlooutoire. 


Held  :— That  there  U  no  appeal  to  Her 
Majefty  in  her  priry  oouncil,  from  m 
judgment  of  the  oourt  of  appeals  upon 
an  appeal  from  an  interlooutory  order. 


Jugement  rendu  le  8  juin,  1866. 

L'appelant  en  cette  cause  ayant  succombé  sur  son  api>el 
tendant  à  faire  infirmer  un  jugement  interlocutoire  de  la 
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Gout  Supérieure,  qui,  le  81  octobre,  1862,  maintenait  une 
réponse  en  droit  à  une  réponse  spéciale  faite  par  l'appelant 
aux  exceptions  de  l'intimé,  demanda  le  8  juin,  1866,  la  per- 
mission d'en  appeler  à  Sa  Majesté  en  son  conseil  privé. 

Cette  demande  fut  incontinent  rejetée  par  la  Cour.  Le 
motif  de  ce  jugement,  qui  n'est  pas  exprimé,  est  qu'on  ne 
peut  appeler  au  conseil  privé  d'un  jugement  interlocutoire 
qui  ne  décide  pas  du  sort  du  procès. 

Babnabd,  pour  l'appelant. 
LebIaANC  et  Cassidy,  pour  l'intimé. 


BANC  DE  lA REINE,)    dISTEICT  DE  MONTRÉAL. 

£Jf  A-PirJfiTi.  1 

Présents  : — ^Aylwin,  Meredith,  Mondklet,  et  Loran- 
GEB,  Juges. 

Ménéglieb  dit  Moboohond Appelante. 

et 
Gauthier Intimé. 


Jngé: — ^lo.  QneUpraMriptkmneooart 
pu  entre  époux. 

2o.  Que  le  legi  on  niafirnU  pu  nu  in*ri 
à  M  femme  n'éteint  pai  le  reoonri  qu'a- 
oût cette  dernière  eontre  son  miuri  ou  aee 
héritiers  poor  reprises  matrimoDiAles,  et 
qnll  n'y  a  pas  ooofnsioa  en  ce  eas. 


Held  :— lo.  That  prescription  does  not 
ran  between  man  ana  wife. 

2o.  That  the  legacy  en  ^»ufru%i  hj  a 
man  to  his  wife  does  not  make  the  latter 
lose  her  reoonrse  against  her  husband  or 
his  heir*  for  rtprttêê  matrimoniaUê^  and 
that  confusion  does  not  exist  in  such  case. 


Jugement  rendu  le  6  décembre,  1865. 

François  Ménéclier  dit  Morochond  et  Marie  Françoise 
Gauthier,  firent  leur  contrat  de  mariage  devant  Cadieux, 
notaire,  le  18  juin,  1822,  stipulant  communauté  de  biens, 
réalisation  des  propres,  donation  mutuelle  et  douaire  de 
S,000  francs.  La  femme  apporta  des  biens  considérables, 
et  en  juin,  1826,  elle  obtint  un  jugement  en  séparation  de 
biens.  Elle  renonça  à  la  communauté  et  fit  constater  ses 
reprises  par  un  rapjwrt  de  praticien  homologué  le  19 
février,  1827.  Elle  ne  parait  pas  cependant  s'être  jamais 
fait  payer  le  montant  de  ses  reprises. 


182 

Frasçoifl  Méuéetier  est  ensuite  décédé  après  aycdr  &Lt 
un  testament  par  lequel  il  nommait  sa  fenam.6  »  légataire 
universelle  en  usufruit,  sans  être  tenue  de  donner  caution 
ou  de  fiôre  i&yentair^,  et  institaaat  l'appelaiite  sa  légaiaâïe 
universelle  en  propriété. 

Marie  Françoise  Gauthier^  qui  était  en  mésie  temps 
exécutrice  du  testament  de  son  mari,  prît  possesskm  des 
biens  délaissés  par  ce^demier,  et  en  jouit  jusqu'à  son  déeèSi 
tant  en  vertu  du  testament  que  delà  donation  contenue  au 
contrat  de  mariage. 

Elle  passa  depuis  de  vie  à  trépas  laissant  l'intimé  son 
•légataire  universel  à  charge  de  substitution  envers  ses 
enfants. 

En  cette  qualité  l'intimé  poursuivit  l'appelante  en  recou- 
vrement de  la  somme  de  18,160.85,  montant  des  deniers 
perçus  par  Frs.  Ménéclier  et  appartenant  à  sa  femme,  avec 
intérêt  du  jour  de  leur  recette  respective,  et  demandant  de 
procéder  au  partage  de  la  communauté  qu'il  prétendait 
n'avoir  pas  été  dissoute. 

L'appelante  opposa  à  cette  demande  le  fait  de  la  mise  à 
ezécuti<m  de  la  séparation  de  biens  prononcée  ^a  justice,  et 
la  prescription  de  trente  ans. 

Par  une  seconde  exception  elle  plaida  que  le  legs  fait 
par  Frs.  Ménéclier  à  sa  femme,  était  à  la  charge  de  pa$/er 
et  acquitter  les  dettes  du  testateur,  frais  fiméraires  et  retribu- 
tion de  messes,  et  de  payer  une  rente  annuelle  et  viagère 
à  l'appelante. 

Le  27  novembre,  1868,  intervint  le  jugement  qui  suit: 

Monk,  Juge  :-^"  Considérant  que  Ip  demandeur  a  prouvé 
par  une  preuve  légale  et  suffisante  les  allégations  essentielles 
de  sa  déclairs>tioi]|,  excepté  en  autant  qu'il  prétend  que  la 
communauté  entre  feu  Ménéclier  et  son  épouse  en  vertu 
du  contrat  de  mariage  en  date  du  18  juillet,  1822,  n'a  jamais 
été  dissoute,  et  que  la  dite  communauté  existe  encore  ; 
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^  CaDâdéiant  portkmHèreineiit  qu'il  appert  par  le  eon- 
tmt  de  mftringe  enin  feu  Ménédier  et  son  éponse,  en  date 
da  18  jwUet,  1822,  qu'il  fiit  stipulé  qu'il  y  auroit  xa^  com- 
imuimié  «utre  jbi  o(mj<Miit0  ; 

^  Qu'il  j  avait  stipulation  de  propre  des  Hens  de  la 
fciture  à  êfare  constatés  par  un  inventaire  sous  quinze  jours 
du  dit  18  juillet,  1822  ;  qu'il  était  en  outre  convenu  par  le 
dit  contrat  de  mariage  qu'il  y  aurait  un  douaire  préjBx  de 
3,000  fir^  ancien  cours,  en  faveur  de  la  future,  et  reprise  en 
cas  de  dissolution  de  communauté,  et  que  de  plus  les  par- 
ties à  cet  acte  se  sont  fait  don  mutuel  en  faveur  du  snrvir 
vant; 

^  Considérant  que  par  sentence  de  la  cirdevant  Cour  du 
Banc  du  Soi,  pour  le  district- de  Montréal,  en  date  du  8 
juin,  1826,  une  séparation  de  biens  d'entre  feu  Ménéclier 
et  son  épouse  a  été  prononcée  ; 

^  Tu  que  le  15  juin,  1826,  la  dite  dame  Ménéclier  a  pro- 
duit devant  le  même  tribunal  sa  renonciation  à  la  commu- 
nauté qui  avait  auparavant  existé  entr'elle  et  son  mari, 
et  que,  par  jugement  de  la  même  Cour  en  date  du  S 
octobre,  1826,  acte  lui  a  été  accordé  de  la  production  de  sa 
dite  renonciation,  et  de  la  nomination  d'un  praticien  poux 
établir  ses  reprises  et  droits  matrimoniaui;  et  vu  que  le 
19  de  février,  1827,  par  le  même  tribunal,  le  rapport  du  pra^ 
ticien  nommé  pour  constater  les  reprises  et  droits  matrimo- 
niaux de  la  dame  Ménéclier  a  été  homologué,  et  le  dit  feu 
Ménédier  oondamné  à  payer  à  la  dite  Ménéclier,  son 
épouse,  la  somme  de  24,749  &  19,  andan  cours,  pour  ses 
reprises  et  drodls  matrimoniaux  tels  que  constatés  et  établis 
par  le  dit  rapport; 

"  Considérant  que^  par  les  sentences  interlocutoires  et 
définitives,  la  communauté  qui  avait  jusqu'alors  existé 
entre  feu  Ménéclier  et  son  épouse  a  été  dissoute,  et  que  le 
jugement  prononçant  la  separation  de  biens  a  été  subsé- 
quemment  exécuté  et  a  eu  son  effet  légal; 
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''  Considérant  que  dans  l'espèce  actuelle,  la  prescription 
ne  courait  pas  contre  feue  Marie  Françoise  Guuthier  pour 
ses  reprises  et  droits  matrimoniaux  pendant  l'existence  de 
son  mariage  avec  feu  Ménéclier  son  mari,  et  pendant 
qu'elle  était  sous  puissance  de  mari,  et  vu  que  de  fait  il 
n'y  a  jamais  eu  de  prescription  acquise  contre  la  dite  dame 
Ménéclier  pour  ses  reprises  et  droits  matrimoniaux,  tels 
que  constatés  par  le  dit  jugement  du  19  février,  1827, 
et  qu'il  appert  par  les  défenses  mêmes  de  la  défenderesse 
que  les  reprises  n'ont  jamais  été  payées,  et  considérant  de 
plus  que  les  reprises  et  droits  n'ont  jamais  été  compensés 
ou  éteints. 

^*  Considérant  que,  quoique  par  son  testament  solen- 
nel en  date  du  4  novembre,  1856,  le  dit  feu  Ménéclier  a 
constitué  sa  dite  épouse  sa  légataire  universelle  en  usufruit 
de  tous  ses  biens  aux  charges  et  conditions,  inter  alia,  4^ 
payer  et  acquitter  ses  dettes,  néanmoins  dans  l'espèce  ac* 
tuelle  il  n'y  a  pas  eu  concision  en  la  personne  de  la  dite 
dame  Ménéclier,  son  épouse. 

"  Considérant  que  la  dite  dame  Ménéclier,  parson  testa* 
ment  solennel  en  date  du  29  décembre,  1858,  a  constitué  le 
dit  demandeur  son  légataire  universel  en  usufruit  de  tous 
ses  biens,  et  vu  que  le  demandeur,  cormne  tel  légataire 
universel  en  usufruit  a  le  droit  de  réclamer  les  dettes  dues 
par  le  dit  feu  Ménéclier  au  temps  de  sa  mort  à  son  épouse, 
et  le  douaire  établi  par  le  contrat  de  mariage  susdit  : 

"  Et  considérant  que  la  défenderesse  n'a  pas  établi  par 
aucune  preuve  légale  et  suffisante  les  allégations  essentielles 
de  ses  défenses,  excepté  qu'en  autant  qu'elle  a  prouvé  que 
la  communauté  entre  feu  Ménéclier  et  son  épouse  a  été 
dissoute  au  temps  et  de  la  manière  par  elle  allégué  ;  dé- 
boute les  dites  défenses  et  condamne  la  défenderesse  à 
payer  au  demandeur  la  somme  de  quarante-et-un  mille 
deux  cent  deux  livres,  un  sol  et  quinze  deniers,  ancien 
cours,  égale  à  la  somme  de  six  mille  huit  cent  soixante-sept 
piastres,  un  centin,  courant,  savoir  : 
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"  1°  La  somme  de  ^yinglrquatre  mille  sept  cent  trente- 
I  nenf  liyres,  tm  sol  et  neuf  deniers,  anciens  cours,  égale  à 

la  somme  de  quatre  mille  cent  vingt-trois  piastres  et  dix- 
huit  centins,  courant,  montant  des  reprises  matrimoniales 
telles  que  constatées  par  le  jugement  du  dix-neuf  février, 
mil  huit  cent  vingt^ept,  ci-haut  mentionné  ; 

*'  2^  Là  somme  de  treize  mille  quatre  cent  soixante  et 
'  trois  livres  et  six  deniers,  ancien  cours,  égale  à  la  somme 

de  deux  mille  deux  cent  quarante  trois  piastres  et  quatre 
vingt  trois  centins,  courant,  pour  le  montant  dont  elle,  la 
dite  feue  Dame  Marie  Françoise  Gauthier,  a  hérité  de  feu 
Louis  Grauthier,  son  père,  tel  que  constaté  par  Pacte  de 
partage  en  date  du  quatorze  février,  mil  huit  cent  vingt- 
quatre,  de  la  succession  du  dit  feu  Louis  Q-authier  ;  et 
enfin  la  somme  de  trois  mille  livres,  anciens  cours,  égale  à 
la  somme  de  cinq  cent  piastres,  courant,  x>our  le  montant 
du  douaire  prefix  de  la  dite  dame  Marie  Françoise  Gau- 
thier, établi  en  sa  faveur  par  son  dit  contrat  de  mariage,  en 
date  du  dix-huit  juillet,  mil  huit  cent  vingt-deux,  avec  in- 
térêt sur  la  dite  somme  de  six  mille  huit  cent  soixante-et- 
sept  piastres  et  xm  centin,  à  compter  du  26  juillet,  1861, 
date  de  la  mort  de  la  dite  Dame  Marie  Françoise  Gauthier, 
jusqu'à  l'actuel  i>aiement  et  aux  dépens. 

L'appelante  prétendit  : 

1°  Que  la  séparation  de  biens  entre  M.  P.  Gttuthier  et 
Frs.  Ménéclier,  avait  été  accomplie  et  exécutée  par  la 
renonciation  à  la  communauté  plus  de  80  ans  avant  la 
demande  en  cette  cause,  et  que  les  créances  de  la  femme 
étaient  ainsi  prescrites.  (1) 

2^  Qu'il  s'était  opéré  confusion  par  l'acceptation  de  M. 
F.  Grauthier  du  legs  a  elle  fait  par  son  mari.  (2) 

8^  Qu'en  acceptant  le  don  mutuel,  elle  &isait  confiision 
du  douaire  par  elle  réclamé.  (8) 

I  0)  Bondmr  et  JaooU,  1  B«t.  da  Lég.  p.  332  :--Séné<Ma  y9  LàbeUe,  1 L.  C.  Jutv^ 

ïl  ÔÔ  KooT.  Den,  Tbo.  Contribution  ftnz  dettei,  p.  499,  Ko.  8  :— 10  Domolombo,  461 

tiinÎT.  :— liAoombe,  Tbo.  UsnArnit,  p.  818,  soo.  i. 
(S)  Pothiar,  Doiudre,  No.  193, 4e  «Une»  :— Arrdt  du  U  août»  1710, 6  Jour.  Aud. 
• 
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4^  Que  Tintimé  avait  dédué  dans  I'mventaiie  du  29 
juillet,  1861,  qu'il  ue  conuaissait  aucune  dette  due  à  jmt 
dame  Méuécli^r. 

Betoubnay,  pour  Tintimé  :— 

1^  La  créaiLoe  du  d^aandeur  u'ert  pas  x^rewrite,  tM» 
les  auteuis  soat  d'accord  à  dire  que  la  prescription  ne 
court  pas  entre  époux;  et  Pintinié  à  Tappui  de  cette  prx>- 
positiou  réfère  aux  autorités  sur  ce  sxget  (1) 

2^  Cette  créance  dellntinién'apaspu  être  éteinte  parla 
confusion.  Madame  MénécHer  n'a  jamais  en  aucun  temps 
réuni  en  sa  personne  les  qualités  de  créancière  et  de  débi- 
trice de  la  créance  réclamée  par  le  présent  intimé  ;  on  se 
rappelle  que  madame  Ménéclier,  x>ar  son  contrat  de  msr 
riage  du  18  juillet,  1822,  avait  en  cas  de  survie  la  jouis- 
sance de  tous  les  biens  que  délaisserait  son  époux  à  sa 
mort;  elle  a  donc  joui  de  ces  biens  en  vertu  du  don 
mutuel  stipulé  à  son  contrat  de  mariage  ;  mais  en  assu- 
mant qu'il  y  aurait  suffisamment  au  dossier  pour  étar 
blir  qu'elle  avait  perdu  l'avantage  de  se  prévaloir  de 
cette  stipulation  de  don  mutuel  entrée  à  son  contrat  de 
mariage,  et  que  ce  n'est  qu'en  sa  qualité  de  légataire  en. 
usufruit  de  feu  François  Ménéclier  dit  Morochond  qu'elle 
a  joui  des  biens  délaissés  par  ce  dernier,  cette  qualité  ne 
peut  pas  avoir  éteint  sa  créance  par  la  concision;  elle  n'a 
po,  tout  au  plus,  que  lui  faire  peidre  l'intérêt  de  oette 
créance,  et  c'est  ce  qu'a  adjugé  le  tribunal  ds  pr^nièFe 
instance  en  ne  faisaat  courir  les  intérêts  sur  cette  créance 
qu'à  compter  de  la  mort  de  madame  Ménéclier.  (8) 

Qcu»qu'il  y  ait  confrision  d'action  pendant  la  jouis- 


(1)  Pothler,  Paiisanoe  dn  BCari,  Nof .  79, 80  :— Pothiar,  ObUgfttioni,  Ko.  680  :— 
hmtm,  Commaïuuité»  p.  Mt«  li¥.  3,  cap.  2,  mo.  1,  âuL  l,  No.  28,  va  mari  ne  pont 
Jamaii  prescrire  contre  la  femme  :— Le  même,  pp.  606,  606  : — Potbier,  Introdaetioa 
à  la  eoutume  d'Orléaiu,  p.  487,  Ko.  39  >-<09dB  Cnril,  avtiole  363,  aile  (lapreiioiipa^i^ 
ne  court  pai  entre  époux  : — 2  Troplonc,  Des  PresoriptionB,  p.  271,  ao.  742  : — ^lo. 
Additions,  p.  667  : — 4  Prondhon,  p.  92,  Ko.  1909.  Kon-yealement  le  mari  ne  peut 
ppMeiln,  mais  11  est  sème  Tespensable  des  pceeeriptioiM  aeanises  oonlre  sa  Ibmnno 
jfMndant  le  mariage  :— d  Trqplo^g,  Mariage,  pp.  690  et  691,  Nos.  3686  et  sniT* 

(3)  Pothier,  Obligations,  Nos.  6«2, 648  -.-l^oard»  dos  donations*  Toit  t,  p.  483. 
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sauce  de  Theritier  (c'est-à-diie  du  grevé  de  ^bstitution) 
néamnoins,  après  la  recrtitutiaii,  les  ^tion  actives  qu'il  avait 
contre  la  succession  revivent,  à  moins  que  le  testateur  nâ 
loi  «it  imposé  la  condition  de  remettre  son  dû,  et  les  actions 
passives  que  le  défont  avait  contre  lui  reprennent  ausà 
knzs  forces  en  &veipr  du  fidéicommissaire. 

Plus  haut,  Fauteur  avait  dit:  "ce  qui  est  laissé  par  le 
défîmt  à  son  héritier  n'est  pas  présumé  dans  le  dessein  de 
compenser." 

La  restitution  doit  s'opérer  en  entier,  lors  même  que  le 
mari  aurait  fait  un  legs  à  sa  femme.  La  dot  n'est  pas  comr 
pensée  par  le  legs.  (1) 

La  charge  de  payer^les  dettes  et  frais  funéraires  ne 
regarde  que  Texécution  du  testament,  et  n'impose  à  la  léga- 
taire en  usufruit  et  exécutrice  que  Tobligation  de  les  payer 
à  même  les  biens  de  la  succession. 

Tous  les  exécuteurs  testamentaires  sont  chargés  de  "psjer 
les  dettes  et  legs,  mais  cela  ne  s'entend  pas  qu'ils  doivent 
le  fidre  de  leurs  propres  deniers.  (2) 

La  coutume  dit  payer  et  avancer. 

Le  donataire  mutuel,  n'ayant  que  la  jouiasance  de  la 
part  du  prédécédé  dans  les  biens  de  la  communauté,  il  ne 
doit  être  tenu  qu'à  faire  l'avance  des  dettes  et  charges, 
etc.,  ete.  (8) 

*'  Lorsque  les  conjoints  ne  se  sont  pas  fait  don  mutuel 
"  en  propriété  de  leurs  biens  meubles  et  conquets,  comme 

G)  Traploog,  Contrat  de  mariage,  vol.  4,  No.  8619. 
^  (î)  Bonijoa,  wL  1,  p.  SST,  oha».  4,  dea  tettaneati,  aao.  9,  art  f  at  mAw  s— Tolliler. 
^  do&atioiu,  Tol.  4,  p.  293,  Noa.  SI,  123,  fS$,  tt4  «t  181.     XnUeatlaB  4a  I'M. 

{3)  Paibiar,  foL  4,  p.  834.    Ihtaiprétatloa  da  fArtiala  48  de  U  Govliime  de  Dn^ 
TOqaieonliaiitaeatennaa:    «  Bt  payer  lai  dettes,  lagi  at  ftwénillaa  d«  piani» 
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"  la  coutume  le  leur  permet,  mais  se  sont  fait  ce  don  mu* 
"  tuel  seulement  en  usufruit,  les  héritiers  du  donataire 
^'  mutuel,  lors  de  la  restitution  qu'ils  doivent  &ire  aux 
*'  héritiers  du  prédécédé  des  biens  dont  le  donataire  a  joui, 
*'  doivent  retenir  sur  les  dits  biens  tout  ce  que  le  donataire 
"  mutuel  a  payé  i)our  dettes,  legs  et  funérailles  du  prédé- 
^  cédé,  car  ce  sont  charges  des  dits  biens,  qui  les  diminuent 
"  de  plein  droit." 

Le  jugement  dont  est  appel  est  bon  et  doit  être  confirmé 
par  ce  tribunal.  Bien  ne  peut  empêcher  l'intimé  d'être 
payé  et  remboursé  du  montant  qui  lui  a  été  accordé  par  la 
dour  de  première  instance,  savoir,  de  la  somme  de  16867.00 
courant,  composée  des  sommes  suivantes,  savoir  : 

1°  Montant  du  douaire  stipulé  sans  retour,  ♦500.00.  (1) 

2°  Somme  de  $4123.18,  valeur  des  meubles  et  argent 
sonnant  mentionné  en  l'inventaire  annexé  au  contrat  de 
mariage  des  époux  Ménédier.  (2) 

8^  Le  montant  de  la  succession  de  feu  Louis  Grauthier, 
père  de  madame  Ménéclier,  $2248.83.  (3) 

L'intimé  avait  droit  aux  intérêts  qui  lui  sont  accordés  par 
la  Cour  Inférieure.  (4) 

Fothier,  Communauté,  621.  H  alloue  à  la  femme  Tinté* 
rêt  de  sa  dot  du  jour  de  la  demande  en  séparation,  mais 
dans  le  cas  actuel,  la  femme  ayant  joui  des  biens  de  son 
mari,  l'intimé  admet  qu'il  peut  y  avoir  eu  conftision  d'in- 


(1)  4  Pothier,  p.  293,  Ko.  %U  :— Booijon,  vol.  1,  p.  722  dn  Donaize,  tttro  13,  mo. 
4  6t  saiv. 

(2)  Pothier,  Oommanftiité,  Not.  296  et  300  :— Lebrun,  p.  247,  Noi.  47  et  48  : — 
O^plong,  Contrat  de  Mariage,  Km.  1909, 3628  et  3633. 

(3)  Pothier,  Commnnanté,  Ko.  300  :— Lebrun,  p.  247,  Kofl.47et48:— Lebnm.p. 
477  :— 4  Troplong,  Contrat  de  Mariage,  Kos.  3588,  3589, 3590  :— Cubain,  Traité  doa 
•àt(ÂU  dea  femmea,  p.  180,  Ko.  312. 

(4)  Guyot,  fiep.,  rbo.  Intérêt,  pp.  459,  460. 
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téréts»  et  c^est  pour  cela  que  ces.  intérêts  ne  doivent  courir 
cpedujonr  de  la  mort  de  madame  Ménéclier.  (1) 

LaiHenàTE  &  ÂBSdBTSOxa,  pour  l'appelante.  . 
Cartibb,  Pûminville  et  Betoubnat,  pour  Tintimé. 


^^^^^aÏm™^'!-  district  de  MONTRÉAL. 

Présents: — DtJVAL,  Juge-en-Chei;  Atlwin,  Meredith, 
Drtjmmond  et  MoNDELET,  Juges. 

PiTOiLIiB Appelant^. 

et 
DSSMABÀIS ..Intimé. 


Jugé  :— Que  1»  demanda  en  déoUiration 
di  pOsnité  pent  être  portée  par  Tajeul, 
■as  qall  7  ait  tnteUe  à  l'enfant,  la  mère 
étaat  mhienie  j  et  one  la  Conr  peut  snr 
Wn«  demande  aoeorder  des  aliments,  tant 
pour  le  pusé  que  pour  TaTenir,  et  sans 
Qall  KÀi  besoin  de  nouTeUe  action  pour 
m  aliments  futurs. 


Held  t^^That  a  demand  ea  (f/efarafton 
de  paUmité  maj  be  made  hj  the  grand 
father,  without  any  tutor  to  the  child,  the 
mother  being  a  minor;  and  that  the 
Court  may  upon  such  demand  award 
alimmtÊ,  as  weU  for  the  past  as  for  the 
future,  and  without  the  necessity  of  a  new 
action  for  the  future  c  " 


Jugement  rendu  le  8  septembre,  1865. 

L'intimé  poursuivait  l'appelant  en  recouvrement  de  dom- 
liages  pour  séduction  de  sa  fille,  frais  de  gésine,  avec  con- 
clusions i  l'effet  de  faire  déclarer  l'appelant  père  de  l'en- 
fcntné  de  ce  commerce  illégitime,  et  l'obliger  de  pourvoir 
à  sa  subsistance. 

Le  jugement  suivant  fat  rendu  sur  cette  action  par 
LoRANOEB,  Juge  : 

"  La  Cour,  etc. — Considérant  qu'il  résulte  de  la  preuve 
**  que  le  défendeur  a  été  l'auteur  de  la  grossesse  de  la  fille 
"  mineure  du  demandeur,  Marie  Athalie  Desmarais,  qui,  le 


f^.]  .    . , 

nnea oii  il  faut  le*  demander;  et  voyes  un  rapport  de  cette  cause  en  Cour  de  pnn 
'  ''"  -    ,  au  7  L.  C.  Jurist,  p.  320. 
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^  16  mats,  1868,  est  accouchée  d'tm  enfant  naturel,  baptisé 
*'  en  la  paioisse  de  9t  Charies  Borromée,  sons  le  nom  de 
*'  Marie  Des  Anges,  née  de  parents  inconnus»  déclare 
**  le  défendeur,  le  père  de  la  dite  Marie  Des  Anges,  et 
*'  comme  tel  cdiargé  de  la  pension,  entretien  et  éducation 
"  de  son  enfant,  le  Gcmdamne  à  payer  au  demandeur,  que 
*'  la  Cour  charge  de  la  pension  et  entretien  de  cet  «i&nt 
*' jusqu'au  8  juin,  1869,  jour  où  la  dite  Marie  Athalie  Des* 
*'  marate  atteindra  son  âge  de  ]naj.orité,  une  rente  et  pen- 
*'  sion  viagère  pour  la  p^isbn  et  entretien,  de  douze 
''  louis  par  année,  depuis  le  16  mars,  1868,  jusqu'au  16 
^  mars,  1867,  et  de  X18  0  0  courant  depuis  ce  dernier  jour 
"jusqu'au  8 juin,  1869,  la  dite  rente  payable  d'ayance  par 
"  quartiers  de  trois  mois  en  trois  mois,  dont  le  premier  se 
"  fera  le  16  décembre  prochain,  et  dont  les  arrérages  depuis 
"  la  naissance  de  l'enfant  jusqu'à  ce  jour,  y  compris  le 
"  quartier  commençant  le  16  septembre  dernier^  s'élèye  à 
"  £21  0  0  courant,  que  la  Cour  condamne  le  défendeur  à 
"  payer  au  demandeur  avec  intérêt  de  ce  jour,  pour  laquelle 
"  somme  et  pour  les  quartiers  à  écheoir,  exécution  sera 
"  émanée  sur  dé£ftut  de  payer  les  arrérages  sous  15  jours, 
"  et  les  termes  ftiturs  au  temps  de  leur  échéance  respeo- 
"  tire,  sans  qu'il  soit  besdn  de  condamnation  ultérieure. 

"  Condamne  de  plus  le  déf<^deur  à  payer  au  deman* 
"  deur  £2  10s  0  courant,  pour.fraiB  de  gésine  et  de  rele- 
"  vailles  de  la  dite  Marie  Athalie  Desmarais,  etc. 

"  Et  la  Cour  déboute  le  demandeur  du  surplus  de  ses 
"  conclusions,  c'est-à^lire,  pour  dommages  et  intérêts." 

DuVAL,  Juge^n-Chef  : — ^Dans  ce  pays  où  toutes  les 
tutelles  sont  datives,  le  père  ne  peut  exercer  en  justice  les 
droits  de  ses  enfants  mineurs,  sans  avoir  la  qualité  de 
tuteur;  mais  il  faut  observer  que  la  demande  portée  par 
le  père  n'est  pas  pour  les  dommages  soufferts  par  sa  fille, 
mais  bien  pour  ceux  qu'il  soufire  lui-même  ;  sa  fille  va 
maintenant  lui  rester  sur  les  bras,  il  n'est  donc  que  juste 
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de  lui  accorâer  des  dommages,  et  le  jngemmit  sers  ccm' 
finKi.6. 

Le  jugement  eu  appel  est  comme  suit  : 

La  Cour,  etc. — Considérant  gu'il  n'y  a  pas  erreur  dans 
le  jugement  dont  est  appel,  confirme  le  dit  jugement,  avec 
dépens. 

Leblanc  &  Cassidy,  pour  l'appelant 
DoRiOK  &  DomoN,  poor  l'intimé. 


DISTBICT  OF  MONTREAL. 


QUEEN'S  BENCH,! 

APPEAIi  SIDE.         [ 

Before  : — ^Duval,  Chief-Jnstice,  Aylwin,  Dbtjmmond,  and 
MoNBELET,  Justices. 


B0TE.« 


and 


..AppdlfuU. 


pnnred 
iBiider. 

la  appeal  :— %radgmentooiifinn«d  on  the 
grouM  flnt  AboT6  staled. 


McDonald  et  al. Respondents, 

HaUi-^^ft  th»  Sttpertor  OMirt«^le« 
That  the  holder  of  a  promiflBory  note  ia 
brand  only  to  deKyer  «neh  note  to  a  eo«- 
tw»  on  notarUl  tender  by  saoh  omrtum  of 
aie  amount  dne,  and  ia  not  bonnd  to  exe- 
«Bte  any  fonnal  anhrogation. 

So.  Th*t  in  an  aetion  agalnat  the 
Aaken  and  eoMiMm,  Ibe  latter  waa  honnd 
la  mew  his  tender  and  offer  hi  Conrt. 

So.  That,  in  the  ease  mbmitted,  the 
liaolTMMy  of  the  makera  of  the  note  waa 
to  hare  taken  plaoe  after  the 


Jagét-^Dani  te  Oonr  Stpérleore^-* 

lo.  Que  le  porteur  d'un  billet  promisaoiro 
eat  Mulement  tenu  de  liTrer  tel  blUet  à 
une  oautioiMnr  offre  par  telle  caution  do. 
montant  dû»  et  n'est  pas  tenu  de  fsiie  un» 
subrogation  formelle. 

2o.  Que  dans  une  action  contre  les  lat* 
seurs  et  la  caution,  oe  damier  était  lana 
de  renouttolerses  offres  en  Cour. 

So.  Que^  dans  l^spèce,  llnsolrabilité 
des  faiseurs  du  billet  était  preuTée  avoir 
eu  lieu  après  les  offres. 

En  Appel  :— Jugement  confirmé  par  1« 
motif  ci'aessus  premièrement  donne. 


Jiftc^ment  rendered  the  8th  September,  1866. 

The  action  was  brooght  in  the  Superior  Court,  dis* 
trict  of  Iberville,  'against  the  appellant  as  tmiyersal  legateOf 
nnder  the  last  will  of  her  deceased  husband^  Henri  Tnganlt, 
and  against  Bajihaêl  Chéné  and  Olivier  Hébert,  to  recover 
the  amonnt  of  a  promissory  note  of  the  29th  May,  1854,  made 
by  the  said  Chéné  and  Hébert,  in  &vor  of  the  respondents, 
payable  8  months  after  date,  npon  which  was  the  follow^ 
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ing  indorsement  :  ^  Après  avoir  pris  commonicatioli  du 
"  billet  d'autre  part,  souscrit  pour  la  somme  de  cent  livres, 
"  courant,  par  Raphaël  Chéné  et  Olivier  Hébert,  en  faveur 
"  de  E.  et  D.  McDonald,  je  me  porte  caution  solidaire  vis- 
''  à-vis  des  dits  E.  et  D.  McDonald  pour  le  montant  du 
•^  dit  biUet." 

The  appellant  pleaded,  in  effect,  that  Tugault,  fearing  the 
insolvency  of  the  makers  of  the  note,  tendered  to  the  res- 
pondents, on  the  26th  of  August,  1856,  by  notarial  tender 
and  protest  of  that  date,  the  amount  then  due  on  the  said 
note  in  capital  and  interest,  on  condition  that  the  respon* 
dents  should  subrogate  him  in,  and  cede  to  him,  all  their 
rights  with  respect  to  the  said  note,  and  at  the  same  time 
surrender  to  him  (Tugault)  the  note  itself,  and  all  papers 
cx>nnected  therewith  ;  that  the  respondents  had  absolutely- 
refused  to  accede  to  his  demand  ;  that  the  makers  of  the  said 
note  were  solvent  at  the  date  of  said  tender^  and,  after  the 
said  tender,  became  insolvent  ;  and  that  in  consequence  of 
the  respondents'  refiisal  as  aforesaid,  he  (Tugault)  had  lost 
all  recourse  against  the  makers  whose  insolvency  had 
become  complete.  The  prayer  of  the  plea  demanded  the 
dismissal  of  the  action. 

The  answer  of  Edward  McDonald,  one  of  the  respon- 
dents to  whom  the  tender  was  made»  was  :  *'  Je  suis  prêt 
"  à  recevoir  le  montant  de  ce  billet,  mais  je  ne  veux  signer 
'*  aucun  document  avant  de  prendre  des  informations." 

To  this  plea  the  respondents  answered  that  they  were 
not  bound  to  do  more  than  give  back  the  note  to  Tugault, 
and  were  not  bound  to  give  any  subrogation,  and  that  the 
makers  were  not  insolvent  to  any  greater  extent  at  the 
date  of  the  action,  than  at  the  time  the  tender  was  made. 

Judgment,  27th  November^  1863)  Lobàngeb,  Justice: 

La  Courj  etc. — "  Considérant  que  les  demandeurs  ont 
prouvé^  ce  qui  d'ailleurs  n'a  pas  été  nié,  que  feu  Henri 
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Tngaalt»  le  mari' de  la  défenderesse,  eb  dont  cette  demièré* 
est  légataire  universelle,  s-est^  le  trente  mai,  mil  huit  cent'* 
dnquante-quatre,  rendu  caution  solidaire  des  nommés- 
Eaphaèl  Chéné  et  Olivier  Hébert  au  montant  d'un  billet 
promissoire  pour  cent  louis,  consenti  à  huit  mois,  lé  vingt» 
neuf  mai,  mil  huit  cent  cinquante-quatre,  en  faveur  des 
demandeurs,  avec  intérêt,  et  que  lés  demandeurs  n'ont  pas 
encore  re^ u  le  montant  d'iceliu  billet,  ni  en  capital  ni  en 
intérêt; 

9 

"  Considérant  que  la  défenderesse  n'a  point  prouvé,  ce 
qui  est  allégué  en  son  exception  péremptoire,  que  le  vingt- 
cinq  mai,  mil  huit  cent  cinquante-six,  date  des  offres  à  de- 
niers découverts  du  montant  du  dit  biUet  en  capital  et  en 
intérêts  alors  dus,  faites  i)ar  le  dit  Henri  Tugault  aux  de- 
ihandeurs  avec  requisition  de  le  subroger  dans  leurs  droits 
et  actions  contre  les  dits  Raphaël  Chéné  et  Olivier  Hébert, 
ces  derniers  fiissent  alors  en  état  de  solvabilité,  et  qu'ils 
sont  devenus  insolvables  depuis  : 

"  Considérant  qu'il  n'est  pas  non  plus  établi,  ce  qui  est 
aossi  allégué  dans  la  dite  exception,  que  les  demandeurs 
ont  refusé  d'accepter  ces  offres,  et  que  ce  refus  a  été  motivé 
parles  intérêts  excessiâ  qu'un  des  faiseurs  du  billet,  Ite^ 
phaël  Chéné,  leur  a  payés  sur  icelui  : 

"  Considérant  en^outre  que  pour  pi^ndre  avantage  de 
ce  reftis  et  fidre  retomber  sur  les  demandeurs  la  prétendue 
insolvabilité  des  débiteurs  principaux,  les  dits  Chéné  et 
Hébert,  survenue  depuis  les  offres  de  la  caution,  le  dit  Henri 
Tugault  eut  dû  renouveler  ses  offres  en  justice,  ce  qu'il 
n'a  point  fait,  et  que  pour  les  raisons  ci-dessus  la  dite  ex- 
ception est  mal  fondée,  a  rejeté  et  rejette  iceUe  exception: 

"  Et  faisant  droit,  condamme  la  défenderesse  à  payer  la 
somme  de  cent  louis,  montant  du  billet,  etc. 

Certain  admissions  were  giv^i  in  the  Court  below  by- 
âke  plaintiff*}  as  to  the  sale  of  the  real  and  personal  pro^ 

13 
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perty  of  the  makers  of  the  note  by  the  sheriff,  which  need 
not  be  given,  as  the  judgment  in  appeal  rests  on  another 
ground. 

DuvAii,  Chief-Justice  : — Stated  that  the  only  question  in 
the  case  was  as  to  whether  a  surety  on  a  promissory  note 
was  entitled  to  insist  on  having  a  formal  subrogation  from 
the  holder,  on  paying  the  note.  The  Court  held  no  such 
subrogation  was  necessary.  The  surety  was  entitled  to 
get  the  note  deUvered  up  to  him  and  this  was  sufficient. 
The  judgment  of  the  Court  below  would  therefore  be 
maintained. 

Bélanger  &  Desnoyers,  for  appellant. 
Bethune,  Q.  C,  for  respondents. 


BANC  DE^A^EINE,  j  jjjg.pjjj(..p  DE  MONTRÉAL. 
Présents  : — ^Duval,  Juge-en-Chef,  Aylwin,  Drummond  et 

MONDELET,  Juges. 

The  Ontario  Bank Plaintifs. 

vs. 
DUCHESNAY. Defendant. 


Jagé  :— Qu'il  n'7  %  pas  lieu  à  appel 
d'an  jageinenttDterlooutoire  à  l'enquête, 
maintenant  l'olgeotion  des  demandeurs  à 
l'audition  du  mari  de  la  défenderesse 
)  témoin. 


Held:— That  there  is  no  appeal  fh>m 
an  interlocutory  order  at  tnquiUf  main- 
Uioing  the  objection  of  the  plaintiffs  to 
the  hearing  of  the  husband  of  the  defen- 
dant as  a  witness. 


Jugement  rendu  le  8  juin,  1865. 

La  contestation  en  cette  cause  ayant  été  hée  entre  les 
parties,  et  la  cause  inscrite  sur  le  rôle  des  enquêtes,  Maurice 
Ouvillier,  le  mari  de  la  défenderesse,  Marie  V.  J.  Duchés- 
nay,  fut  produit  comme  témoin  par  cette  dernière.  Les 
demandeurs  s'opposèrent  à  Taudition  et  à  la  prestation  de 
serment  de  ce  témoin,  sur  le  seul  motif  qu'il  était  le  mari 
de  la  défenderesse.  Cette  objection  fut  maintenue  par  M, 
le  juge  Berihelot,  président  alors  aux  enquêtes,  et  cette 
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dédsion  fat  ensuite  mainteime  et  confirmée  par  M.  le  juge 
Badgley,  le  29  avril,  1866.  (1) 

Le  1er  de  juin,  1865,  la  défenderesse  s'adressa  à  la  Cour 
du  Banc  de  la  Eeine  pour  en  obtenir  la  permission  d'ap» 
peler  du  jugement  ainsi  rendu  par  M.  le  juge  Badgley. 

La  Cour  d'Appel,  sans  (déclarer  comme  règle  générale 
que  le  mari  ne  peut  en  aucun  cas  être  témoin  pour  ou 
contre  sa  femme,  refusa  néanmoins  la  permission  d'appeler, 
considérant  que  le  jugement  en  question  ne  tombe  dans 
aucune  des  catégories  de  jugements  interlocutoires  dont  la 
loi  permet  l'appel. 

Abbott  &  Dorman,  pour  les  demandeurs. 
Cboss  &  LuNN,  pour  la  défenderesse. 


SUPERIOR  COURT.— MONTREAL. 
Before: — ^Badoley,  Justice. 

iMiONAULT • Plaintiff:. 
vs. 
BoNAR , Defendant. 


H«Id: — lo.  That  a  protesUot  minister 
is  liable  in  damages  for  eelebrating  tlie 
marriage  of  a  minor,  daughter  of  the 
pbmtifi',  without  the  plaintifl'  's  knowledge 
«Dd  consent  ;  and  this  notwithstanding 
he  acted  by  virtue  of  the  marriage 
Uoense  usnally  issued  in  such  oases. 

2o.  That,  under  the  oironmstances  of 
aie  ease,  such  damages  will  be  restricted 
to  one  hundred  dollars  and  costs  of  the 
lowest  class  of  aotioos  in  the  Superior 
Court. 


Jugé  :— lo.  Qu'un  ministre  protestant 
est  responsable  en  dommages  pour  la  oé> 
lébration  du  mariage  de  la  fille  mineure 
du  demandeur,  hors  la  oonnaissanoe  de  oe 
dernier  et  sans  son  oonsentement;  et  oa 
nonobstant  qu'il  fût  muni  de  la  lioence 
ordinaire  en  pareil  cas. 

2o  Que,  dans  les  circonstances  de  la 
cause,  les  dommages  seront  restreints  à 
la  somme  de  cent  piastres  et  les  frais  de 
la  dernière  classe  d'actions  de  laCourSu> 
périeure. 


Judgment  rendered  the  80th  November,  1865. 

The  axstion  was  brought  by  the  plaintiff,  a  bourgeois  of 
tbe  city  of  Montreal,  against  the  defendant,  minister  of  the 
American  Presbyterian  Church,  Montreal,  to  recover  ^500 
currency,  damages,  for  having  celebrated  a  marriage  be* 

WU  Dec.,  B.C.,  4M. 
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1^e.çn  tl^  pla^niiflrs.ix^^  Zoé  Migii^ialty  to.oii^ 

Frederick  Hapinian,  without  publication  of  bqn$,  Thi^ 
declaration  alleged  .the  minor  to  have  been  of  the  age  of 
18  years  and  7  months,  and  that  the  person  to  whom  she 
was  married  was  an  at^en^ttmr  sans  ressources  aucunes  et  sans 
religion^  and  that,  the  plaintiff  had-  been  injured  in  his  feel-? 
ings  and  ajffections,  and  the  future  of  his  daughter  irrevo- 
cably compromised. 

The  dei'endant's.  plea  admitted  that  he  had  celebrated 
the. marriage,  and  alleged  that  in  so  doing  he  had  only  per'* 
formed  hi&public  duty,  that  he  was  wholly  ignorant  that 
Zoé  Mignault  was  a  minor,  that  both  she  and  the  husband^ 
represented  her  to  be  of  age,  and,  moreover,  that  the  mar- 
riage was  solemnized  in  good  faith  on  the  part  of  the  de* 
tendant,  and  in  virtue  of  ^  license,  after  a  bond  had  been 
duly  given,  and  without  suspicion  or  knowledge  of  any 
impediment  or  cause  against  the  marriage,  and  that  there- 
fore no  damages  could  be  recovered  against  the  defendant^ 
nor  had  the  plaintiff  suffered  any  damage,  and  that  the 
marriage  had  not  been,  followed  by  any  cohabitation,  the 
minor  having  immediately  after  the  marriage  returned  ta 
her  father's  house  and  there  remained. 

The  answer  of  the  plahitiff  was  to  the  effect  that  igno- 
ranee  of  the  minority  cQiJd  not. excuse,  the  defendant,  that^ 
on  the  contrary,  his  duty  was  to  find  out  whether  she  waa 
a  minor,  that  the  license  was  no  justification  for  the  breach 
of  the  law,  which  forbid  the  mctrriage  of  minors  without, 
the  consent  of  their  parents  or  guardians,  but  was  simply 
an  authorization  to  celebrate  the  marriage  after  being  fully 
satisfied  that  no.  impediments  existed  tp  it. 

The  facts  elicited  in  proof  sufficiently  appeax.from  the 
remarksof  the  judgç  in  rendering  the  judgme;nt. 

Batxjlky,  Justice  : — The  action  is  brought  to  recover 
damages  against  the  defendant  for  having  celebrated  a 
marriage  between  the  plaintiff's  minor  daughter  and; a 
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tetrabgeT.  It  tffipéars  In  evîdeicè  that  the  plaintiff  and 
ÏI&  &mily  îiave  Bvéd  îh  the  United  States,  his  daughteir, 
'Sùàèih,  as  fehe  'signed  oh  the  license,  pr  Zôé  Mighault  as 
ixHer 'extrait  de  baptême,  spake  engBsh  and  french.  The 
bridegrooih  Hâpinîàh  cdïûe  to  Montréal  from  the  tJnitéa 
States,  and  took  her  with  her  bix)ther  for  a  drive  in  a 
sleigh,  but  sent  off  the  boy  to  the  Post  Office,  end  theù 
drove  to  the  residence  of  the  defendant  with  a  Ucense  in 
his  pocket,  where  they  were  married,  and  went  back  at 
once  to  the  plaintiff's  house.  The  âither  ài)pears  to  have 
been  ignorant  of  the  marriage  for  some  time.  The  daugh- 
ter, when  examined  as  a  witness  fpr  tile  plaintiff,  says  she 
stood  Tip  and  'Sôini^tMhg  was  said,  but  that  she  had  no 
intention  of  getting  married,  a  very  unlikely  story,  indeed, 
and  not  in  accordance  with  the  other  evidence  in  the  case. 

The  defendant  does  not  appear  to  have  asked  her,  before 
the  marriage,  whether  or  not  she  was  a  minor,  but  did  so 
immediately  ieiftèir,  and  found  but  she  wios  a  mhior,  bût  tub 


In  i^fetrihg  tothé  Yase  of  Liarbcqile  imd  Michon,  (1)  I  pei^- 
câve  that  although  it  differs  in  some  recocts  from  the  pre^ 
sent  casé,  yét  it  lays  down  the  principle  that  a  clergyman^ 
who  celebrates  the  marriage  of  a  minor,  without  the  con- 
sent of  her  parent  ot  guardian,  i^  liable  in  damages.  I  am 
disposed  to  look  Seiyorably  on  the  defendant's  acts  in  this 
case, — he  was  misled  by  the  statements  of  the  partie^  them- 
selves, and  by  the  appearance  of  the  daughter  who  looked 
as  though  she  had  attained  the  age  of  m^ority  ;  but  the 
defendant  did  not  make  sufficient  enquiry  before  hand, — 
and  Uiere  is  the  law  which  requires  the  consent  of  the 
parents  or  guardians  of  a  minor. 

There  must,  therefore,  be  a  judgment  for  damages. 

Judgmeht-^the  Court,  &c. — ''  Considering   that   thé 

^)  B  L.€.  Bep.,  p.  222^^1  L.  CJxaist,  p.  1S7  :-2  L.  0.  JnrUt^p.  207. 
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plaintiff  hath  established  the  material  allegations  of  his 
declaration,  doth  reject  the  pleas  of  the  defendant,  and  doth 
cond^emn  the  defendant  to  pay  to  the  plaintiff  the  sum  of 
$100  damages,  for  the  causes,  matters  and  things  set  out  in 
the  declaration,  with  interest  from  the  8th  November,  1864, 
date  of  service  of  process,  and  costs  of  suit  as  in  the  lowest 
class  in  the  Superior  Court. 

Jette,  for  plaintiff. 
DoBMAN,  for  defendant. 


BANCE^ELAEEÎNE, j  district  DE  MONTRÉAL. 

Présents: — Duval,  Juge-en-Chef,  Aylwin,  Drummond 
et  MoNDELET,  Juges. 

La  Corporation  de  la  paroisse  St.  LiBOiRJL^.AppeknUe^ 

et 
La  Compagnie  du  Grand  Tronc  de  Chemin 

DE  Fer  du  Canada Intimée^ 


Jugé  :•— Que  les.  municipalités  ne  peu- 
Tent  imposer  à  la  Compagnie  dn  Grand 
Trône   ae  Chemin  de  Ter  da  Ci 


l'obligation  de  faire  des  travaux  de  oom- 
mnnxcation  publique,  indépendants  de 
ceux  qui  sont  requis  pour  la  voie  ferrée. 


Held  :~That  municipalities  have  na 
right  to  impose  upon  the  Grand  Trunk 
Railway  Company  of  Canada,  the  obliga» 
tion  of  performing  works  in  relation  to  jpa** 
blic  roads,  independently  of  those  required 
for  its  railway. 


Jugement  rendu  le  8  septembre,  1865. 

En  1856,  la  paroisse  St.  Liboire  obtint  l'homologation 
d'un  procès-verbal  établissant,  dans  ses  limites,  un  chemin 
qui  traversait  la  voie  ferrée  de  la  compagnie,  intimée,  et  ce 
procès-verbal  ordonnait  que  la  compagnie  construirait  un 
pont  pour  faire  passer  ce  chemin  de  traverse  au-dessus  de 
la  voie  ferrée,  et  à  une  élévation  suffisante  pour  laisser 
passer  au-dessous  les  chars  du  chemin  de  fer. 

La  compagnie  ne  se  crut  pas  liée  par  ce  procès-verbal^ 
mais  pour  accommoder  le  public,  elle  fit  construire  un 
pont  à  sa  convenance  pour  permettre  de  traverser  la  voiô 
ferrée. 
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La  Corporation  de  la  paroisse  St.  liboire  porta  son  action 
en  alléguant  le  procès^verbal  en  question,  et  le  refiis  de  la 
compagnie  de  s'y  êoumettre  ;  et  concluant  à  ce  que  la  com- 
pagnie fut  condamnée  à  fiaire  le  pont  tel  qu'ordonné  par  le 
procès-yerbal,  et  qu'à  défetut  par  elle  de  le  fiaire,  elle  lut 
condamnée  à  payer  la  somme  de  $500,  valeur  du  dit  x>ont, 
pour  mettre  la  paroisse  de  St.  Liboire  en  état  dé  le  faire. 

A  cette  action  la  compagnie  répondit  : 

1°  Qu'elle  ne  pouvait  être  poursuivie  pour  la  confection 
de  ce  pont  et  chemin  sans  avoir  été  mise  en  demeure  par 
l'inspecteur,  ni  avant  que  l'ouvrage  n'eût  été  fiait  ; 

2^  Qu'elle  ne  pouvait  être  obligée  et  contrainte  à  faire  à 
ses  firais  et  dépens  des  travaux  de  la  nature  de  ceux 
réclamés,  et  qui  étaient  en  dehors  de  ses  besoins; 

3^  Que  le  procès-verbal  était  illégal  et  nul,  en  autant 
qu'il  s'agissait  d'un  pont  de  plus  de  huit  pieds,  qui  devait 
conséquemment  être  aux  frais  de  tous  les  intéressés  ;  que  le 
sorintendant  qui  avait  préparé  le  procès-verbal  n'avait  pas 
donné  les  avis  voulus  par  la  loi  ;  que  le  chemin  s'étendait 
jusque  dans  une  municipalité  voisine,  et  que  le  procès- 
verbal  n'y  avait  pas  été  déposé; 

4^  Que  ce  nouveau  chemin  n'ayant  été  étabU  que  pos- 
térieurement à  la  construction  du  chemin  de  la  compagnie, 
cette  dernière  ne  pouvait  être  tenue  d'y  contribuer  ;  que 
dans  tous  les  cas,  elle  ne  pouvait  y  être  tenue  que  dans  la 
même  proportion  que  les  autres  intéressés  dans  la  paroisse; 

5^  Que  sans  y  être  aucunement  obligée,  elle  avait 
néanmoins  fait  construire  un  pont  suffisant  pour  les  besoins 
du  public. 

Le  26  février,  1868,  à  St.  Hyacinthe,  Baj>gi.ey,  Juge, 
rendit  le  jugement  qui  suit  : 

^  La  Cour,  etc. — ^Attendu  que  le  chemin  de  front  men- 
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tianné  ^en  la  vdéclftration  de  ja  deznandeTene,  et  verbalisé 
ifiar  le  procèfihrer bai  ^enfilé  ^en  cette  ^eanse  et  ihomologaé  par 
le  conseâ  gnn^iioipaVde  la  pexoiase  de ât.  SiiMn,  «-été  éta> 
i>li  pltuietiixs  amiéea  apràs  que  le  ehemin  fené  de  la  dé&n- 
ideresse  a  été  bâti  «t  en  opératioii  ;  et  atteindu  que  le  pont 
réclfuné  par  la  demanderesse,  et  mentionixé  en  la  déclaopa- 
tion  en  ceite  caisse,  est  im  i>ont  public,  lequel,  par  la  loi, 
était  à  la  charge  de  tous  les  contribuables  de  la  dite  muni- 
cipalité, (demanderesse)  et  attendu  que  la  dite  défenderesse 
^e  pouvait  en  loi  être  tenue  à  faire  le  dit  pont  à  ses  frais 
{O'opres,  ^t  que  le  dit  procès-verbal  hoznologilé  comme  4^ 
est,  mettant  le  .dit  pont  aux  charges  partLcuHères  de  la 
défenderesse,  n'est  pas  légal  et  en  conformité  à  la  loi  ;  et 
attendu  que  la  dite  demanderesse  n'a  pas  droit  d'acëon 
-oentre  la  défenderesse,  déboute  la  dite  action  de  la  d^naai- 
deresse,  avec  depuis." 

CTest  de  ce  jugement  qu'était  appel  : 

Howasi^T,  Juge  : — ^11  me  parait  que  le  jugement  dimt 
Mt  9;pipA  «st  exact  et  doit  être  confirmé. 

La  Corporatiou  de  la  paroisse  de  St.  liboire  a  la  prét€^- 
tention  de  faire  faire  par  la  défenderesse  un  i>ont  qui,  par 
la  loi,  doit  être  aux  charges  des  intéressés  qui  en  ont  besoin. 

D'ailleurs,  le  chemin  de  fer  de  la  défenderesse  «yant  été 
&it  plusieurs  années  avant  la  confection  du  procès-verbal 
qui  ordo}»3Me  la  construction  du  pont  dont  il  est  question, 
de  quel  droit  peuton  assujettir  la  Compagnie  du  Grraad 
Tronc  à  faire  ce  pont  ? 

Ainsi,  outre  les  irrégularités  apparentes  du  procès-verbal, 
je  ne  vois,  en  loi,  aucune  autorité  qui  puisse,  dans  les  cir- 
constances actuelles,  obliger  la  Compagnie  du  G-rand  Tronc 
à  )a  Gonstaruoticm  de  ce  pont 

Que  ceux  qui  ont  besoin  de  ce  pont  le  fassent,  et  le  fassent 
i  ifiors  dépens    Ce  serait,  oeftes,  xm  admirable  expédient 
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tfse  ceimr\àj  poiir  Mre  ocnutniirè  par  \e  Ora^  Tvoiie  lé^ 
-pMts  dent  l6B  mnBidpfilité8  dcmneraie^  Ib^îr^,  exonéinàfit 
t«6  haUtœts  ^  en  «»t  b^iein  d'^tti  fiiÊre  les  i&aifi,  àctet  fOi 
!<^EftrgeTtiik  le  Gh-and  9>P0iic  qui  n!%u  a  pas  besom. 

Duval,  Juge-en-Chef. — Il  n'y  a  pas  de  loi  qui  imi)ose  à 
la  Compagnie  du  Grand  Tronc  Tobligation  de  faire  ce  pont, 
4ida  décide  la  qïtestiofi. 

La  Cour,  etc. — ^Considérant  qu'il  n'y  a  pas  mal  jugé  dans 
le  jugement  rendu  par  la  Cour  Supérieure  à  St.  Hyacinthe, 
le  25  février,  1863,  confirme  le  dit  jugement,  avec  dépens. 

DoRiON  &  DoîaoN,  pour  l'appdiante. 
CiBiaER  &  PoMiNVUiLE,  pour  l'intiméfe. 


^^^EN^APra?^^^^'!   DISTRICT  Ï)E  MONTREAL. 
Présents  :—AviiWm,  MïitEDiTH,  DRinuoNï)  «t  M0N- 

DELBT,  Juges. 

GiABD,  et  al Appelants. 

et 
LAKonBKnx.....v , v.^ InUme. 


ehapitre  64  des  Sutute  Kefonaas  du  Bm- 
OiMidA,  na  biUet  ^ftomme&n  est  oenté 
abielaBent.  pajé  et  acquitté  einq  ans 
api^  ton  éonéanee,  et  qnll  n'y  «  pas 
action  pour  en  obtenir  le  reoouvrement, 
ttèmeeoDiare  au  défendeur  en  défaut  de 
ftnpanOtre. 


Held>^htti  aoeordiiig  te  the  previa 
siona  of  the  Consolidated  Statute  of 
Loirey-CABBda»  ohHpler  ^4,  n  ptonriaiory 
note  will  be  held  to  be  absolutely  paid 
•nd  disefaarged  five  years  after  It  faai 
become  due  and  payable,  and  that  no 
action  npon  it  can  be  maintained,  eten 
against  a  defendaait  making  default. 


Jugement  rendu  le  9  décembre,  1865. 


Les  appelants  poursuivaient,  devant  la  Cour  de  Circuit, 
pour  le  district  de  Sîcheliea,  Tintime  et  un  nomikiê 
Jean  Baptiste  Dandelin,  pour  le  Tccouvranent  de  la  bar 
Imice  restant  due  sur  un  billet  de  âSb,  consenti  par  1^ 
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deux  défendeurs  en  &yeur  d'Alexis  Œard,  dont  les  appe- 
lants se  disaient  exécuteurs  testamentaires  et  fidéicommis- 
saires,  le  dit  billet  en  date  du  29  mars,  1856;  et  payable  un 
an  après  cette  date.  Les  demandeurs  réclamaient  aussi 
l'intérêt  au  taux  de  huit  par  cent  sur  promesse  des  défen- 
deurs. 

Lamoureux  ne  comparut  pas,  mais  Dandelin  plaida  pres- 
cription suivant  le  statut,  et  paiement,  produisant  au  soutien 
de  telle  exception  de  paiement  un  reçu  de  l'un  des  appe- 
lants pour  la  somme  de  £25  10,  qui,  avec  <£12  que  les 
appelants  reconnaissaient  par  l'action  avoir  déjà  reçus, 
complétaient  le  montant  dû  au  taux  de  six  pour  cent. 

La  Cour  de  Circuit  débouta  l'action  quant  à  Dandelin, 
sur  le  plaidoyer  de  prescription,  déboutant  néanmoins 
l'exception  de  paiement,  mais  condamna  Lamoureux  à 
payer  le  montant  réclamé. 

Lamoureux  inscrivit  la  cause  pour  être  entendu  en  révi- 
sion, à  Montréal,  et  après  audition,  le  jugement  suivant  fat 
rendu  le  26  janvier,  1865  : 

"  The  Court,  now  here,  sitting  as  a  Court  of  Review, 
''  Sec. — Considering  that,  at  and  long  before  the  institution 
'*  of  this  action  the  said  promissory  note  in  the  plaintiff's 
"  declaration  in  this  cause  first  mentioned,  and  for  the  reco- 
"  very  of  the  amount  whereof  this  action  was  instituted 
"  against  the  defendants,  had  been  and  was  paid  and  dis- 
"  charged,  with  interest  thereon,  as  appears  by  proof  of 
"  record,  and  that  at  the  institution  and  return  of  the  said 
''  action,  no  cause  of  action  existed  in  the  said  plaintifi  in 
"  their  said  quality  against  the  said  defendants,  either  join- 
"  tly  or  severally,  doth  reverse  so  much  of  the  judgment  ren- 
''  dered  inth^  cause  by  the  Circuit  Court  for  the  district  of 
"  Richelieu,  dated  the  sixteenth  day  of  November  last,  as 
'*  adjudges  the  said  defendant  F.  Lamoureux  to  pay  to  the 
''  plaintiffs  the  amount  of  the  said  promissory  note,  with  in* 
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''terest  and  costs,  as  in  the  said  judgment  mentioned^ 
'*  there  being  error  in  so  much  as  aforesaid  of  the  said 
^judgment;  and  proceeding  to  render  the  judgment  that 
'*  the  said  Circuit  Gonrt  should  have  rendered  in  respect 
^  of  the  said  defendant  F.  Lamourenx,  doth  dismiss  the 
"  said  action  as  to  the  said  F.  Lamonrenx,  ^th  costs  of  this 
«Court  of  Review." 

C'est  cette  décision  que  les  appelants  cherchaient  à  faire 
infirmer,  prétendant  que  la  prescription  est  un  moyen  que 
les  tribunaux  ne  peuvent  suj^éer  d'office.  (1) 

Que  Lamoureux  ayant  &it  défaut  ne  pouvait  se  prévar 
loir  de  la  défense  opi>osée  à  Taction  par  DandeUn.  (2) 

Que  le  défendeur  Laihoureux  ayant  fait  défaut  était 
censé  admettre  la  qualité  des  appelants.  (3) 

L'intimé  se  rexx>sait  uniquement  sur  la  31e  section  du 
chapitre  64  des  Statuts  Refondus,  sur  lequel  était  basé  le 
.jugement  rendu  en  révision  i>ar  la  Cour  Supérieure. 

Ce  jugement  a  été  confirmé  en  appel,  considérant  qu'il 
n'y  avait  pas  erreur.  (4) 

SicoTTE  et  Rainville,  pour  l'appelant. 
Lafrenaye  et  Bruneau,  pour  l'intimé. 


ÇL)  Pothier,  ObUgatioiiB,  Nos.  676, 677  :— Code  Civil  du  B.  0.,  art  ft,  de  la  Preft- 
eiiptioii. 

(2)  Pothier,  ObUgatioiu,  782.— 13  Doranton,  No  330  :— 8  Tonllior,  No.  405. 

(3)  Bertbelot  rs.  Robitaille,  K.  B.  Q.,  1813  :— Auld  n.  Milne,  K.  B.  Q.,  1819  :^ 
BobortMn's  Digest,  vbo.  Bvid.,  p.  163. 

(4)  Vida  aapra,  p.  73,  Bowker  et  Feim. 
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SUPERIOR  COURT.— IBEEVILLE. 
Befofre  :--Sicottb,  Justlèè. 


^îo.  801.  , 


The  ScHooii  Commissioïïbrs 

OF  St.  Bernabd  de  Lacolle Plaintiffs. 

vs. 
Bowman ..Defendant. 


Held  :— lo.  That  ander  the  Lower  Cft- 
Aada  School  Act^X^oo.  Stat.  L.  C,  obap. 
16, 'dfamntfentB  have  a  right  to  determine 
Aiid  limit  the  application  of  their  Bçhool 
àeséssmento  ând  rates  to  schools  *of  their 
own  religion  ;  a|nd  that  this  right  doe» 
not  depend  on  difierenoe  of  locality,  but 
IB  a  personal  right  belonging  to  disaen- 
tients.m  oM*»  iôéo. 

2o.  That  the  intention  of  the  legislature 
in  passing  the  ïohôol  act  iftiè  to  protect 
and  guaranty  every  religious  belief 
against  teachmg  repugnant  to  it,  and 
WatK  wotiM  ht  ootftrarytothls  inten- 
tion, and  to  the  letter  and  spirit  of.  the 
law,  so  to  construe  or  apply  It  ù  to  des- 
troy this  proteetion  and  guarantee. 

3o.  liiâttbe  leji^al  mtltaing  Df  aie  ifôrd 
inhàbUniftt  in  the  66th  sècU  of  the  m\ 
does  not  exclude  pefscfhs  residing  but  of 
the  limits  of.  %  miinlotpiili^,  but  wtfoiara 
proprietors  of  land  within  it,  but  on  *the 
eontrary  inoludes  all  pc^aons  liable  to 
beliool  MMttmentB  ftnd  rotes  without  re- 
Ipard  to  their  place  of  residence. 

4o.  That  inasmuch  as  there  was  proof  of 
record  establishing  that  the  détendant 
belonged  to  the  dissentient  minority,  and 
was  a  proprietor  of  land  withîtath'é  munl- 
eipality,  although  not  a  resident  therein, 
and  th»t  he  had  notified  his  diorent  to  the 

Slaintiifs,  and  claimed  his  right  to  pay  to 
tie  dissentient  trustses— the  action  of  the 
Slaintiffs  must  be  dismissed—the  dissen- 
lent  irnfffeeiB  aloAe  tseing  ehtitfed  to 
collect  the  amount  of  the  school  assess- 
ments and  ratés  payable  by  thé  deféndaht. 


Jugé  :— lo.  Que  sons  l'acte  des  éoclet 
du  Bas-Canada,  SCkLEef.  B.  C«,cbap  16, 
les  disffdeuts  ont  droit  de  déterminer  et 
td^  firaiter  l*iuiuUoatxoB  de  leurs  usées  «t 
'ootisatioiis  dVcoles  aux  écoles  de  leur 
pnipre  pef nation^  et  ^ub  de  droit  ina 
dépend  pus  du  fait  de  résidence,  mais 
CKt  un  aroit  personnel  appartenant  aux 
dissidents  \n  qmm  làtà. 

2o.  Que  l'intention  de  la  Législature 
en  passant  Tacte  des  écoles  à  été  de  pro- 
téger et  de  garantir  toute  croyance  reli- 
gieuse contre  une  instruetiop  <|uiy  rspa- 
gneriiit,  et  quil  seriût  tfontrain  t  eette 
intention,  et  a  U  lettre  et  à.  l'eaprit  de  1* 
loi,  delMnterpréter  ôÂ'd*eo  faire  THpplî- 
cation  de  manière  à  détruire  oette  protec- 
tiqn  et  cette  garantie.  •     •  v 

3ô.  Que  iToterDrélatibn  légale  dn  mot 
habitante  dans  là  66e  séc.  de  l'aot»,  n'ex- 
clut pas  les  personnes  qui  résident  en  de- 
hors des  limites  d'une  muhiôipalité,  midi 
qui  sont  propriétaires  de  terres  en  ioelle, 
mais  au  contraire  comprend  tonte  per- 
sonne sujette  aux  taxes  et  cotisations  des 
écoles  sans  égard  au  lieu  de  leur  résidenea. 

4o.  Qu'en  autant  qu'il  y  aVùt  jpreu^ 
an  dossier  constatant  que  le  défeodeor 
appartenait  à  une  minorité  dissidente,  et 
était  propHétkhrè  dé  téite  dans  la  muni- 
cipalité, quoique  n'y  résidant  pas,  et  qaH 
avait  donné  avis  de  tlk  dissidence  aux 
demandeurs,   et  réclfunait    le    droit  de 

Sayer  aux  syndics  dissidents— l'aetioa 
es  deman4eur8  devnJt  être  reçToyée^ 
Tés  syndics  dissidents  seuls  ayant  le  droU 
de  faire  la  collection  des  taxes  et  cothâ- 
tâbkîs  d'écoles  phyàblM  pitf  le  défendeiir. 


Judgment  rendered  the  llth  November,  1865. 

The  action  was  brought  to  recover  $16.55  for  school 
assessments — ^the  plea  amounted  to  the  general  issue, — 
the  facts  of  the  case  will  sufficiently  appear  from  the  obser* 
vations  of  the  learned  judge  in  rendering  judgment.  (1) 

SicoTTB,  Justice  : — The  liberal  character  of  our  Legisla- 


<])  These  obserrationi  were  made  by  the  learned  Judge  in  french. 
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tian  ixLTBligiotis  matters,  atalliime«,  û  a  fact  which  caimot 
be  questioned.  By  its  permanence  it  has  brought  about, 
among  the  races  and  the  difierent  reHgions  which  exist 
oa  our  soili  sentiments  of  confidence  ;  a  mutual  spirit  of 
respect,  of  good  will  and  charity,  confidence  and  peace» 
Whenever  the  law  has  to  be  applied  in  matters  relat- 
ing to  religious  hberty  this  constant  state  of  things,  so 
uniyersal  in  its-  tendency,  constitutes  an  imix>rtant  i>oint 
in  the  consideration  of  the  question.  We  have  no  reason 
to  believe  that  the  CathoUc  element  has  retrograded, 
Brery  body  understands  that  the  education  of  youth  i»- 
of  all  causes  the  most  energetic,  the  most  active,  the  most 
penetrating  emd  the  most  powerful  which  can  influence 
religious  ideas,  as  also  the  tendencies  and  habits  of  every 
day  life.  Prom  thence,  therefore,  arise  the  just  anxieties, 
the  demands  of  each  faith  to  have  the  moral  and  reU- 
gious  superintendence  of  its  feliow-behevers.  Our  Legi- 
slature  gives  each  denomination  the  free  control  of  its 
own  educational  matters  subject  to  general  law,  which 
provides  for  civil  and  political  order,  the  equality  of  reh- 
gion  and  the  hberty  of  conscience.  The  equahty  of  the 
different  religions  by  the  law,  and  the  absolute  right 
inherent  in  each  citizen  to  the  free  exercise  of  his  faith  and' 
re%ion  being  admitted,  the  control  of  educational  matters 
must  be  recognized  as  an  essential  corollary  and  the  logical 
consequence  of  these  rules  of  natural  right.  With  a  law 
based  on  these  principles,  enacted  with  the  avowed  and 
evident  object  of  giving  them  complete  and  due  effect,  no 
one  can  refuse  to  admit  that  the  way  of  giving  such  ins- 
truction.should  be  subordinate  to  the  principles  of  the  law. 
It  is  proper,  in  this  inquiry,  to  take  into  consideration  the 
true  and  liberal  arguments  made  during  the  hearing  of  the 
case  by  the  learned  advocate  for  the  defence  :  '*  There  is 
no  doubt,"  said  the  Honorable  Mr.  Laberge,  *'  that  the  in- 
tention of  the  Legislature  was  to  allow  each  and  every  one: 
to  Jay.  out  his  school-rate  after  and  according  to  hds  re- 
ligious opinions."  In  ^  fact,  whether  the  contributor  is  a 
resident  or  not,  his  religious  behef  remains  imaltered;  aa 


206 

wdl  fits  his  de&ire  to  protect  it,  vrhich  is  fonntled  on 
Bimilar  reaaons.  What  the  law  intended,  was  the  pre^ 
vention  of  all  causes  of  irritation  ;  that  all  dasses  should 
live  in  that  confidence  which  is  assured  by  religious 
peace;  that  fanatics  should  have  no  cause  for  agitation,  and 
that  no  one  should  be  oppressed.  The  Legislature  seemed 
to  understand  that,  although  no  one  desires  to  be  oj^ress* 
ed,  it  is  unibrtunately  too  true  that  every  one  wishes  to  be 
an  oppressor.  With  a  degree  of  wisdom  which  cannot  be 
too  highly  praised,  the  Legislator  aimed  at  giving  religious 
intolerance  no  opportunity  to  establish  itself  on  any  occa* 
sion  under  the  protection  of  municipal  or  civil  intolerance» 
It  would  be  a  strange  anomaly  if  a  law  led  to  two  opposite 
resxdts  when  appUed  to  the  same  person,— that  it  should 
not  protect  the  individual  in  the  highest  exercise  of  his 
hberty,  by  reason  of  a  principle  ;  but  would  only  do  so  by 
reason  of  an  accidental  fact,  such  as  his  residence,  and  that 
the  immunities  which  such  law  confers  should  be  trampled 
upon  by  its  own  action.  It  would  be  a  still  greater  ano* 
maly  if  an  order  of  things,  consecrating  the  principle  of  the 
utmost  liberty  in  education  and  behef,  should,  when  ap* 
phed,  lead  to  acts  of  intolerance  and  oppression.  It  is  indu« 
bitable  that  the  law  aifirms,  without  subterfuge  (sans  déguù 
sèment),  without  obscurity,  and  in  a  way  as  positive  as  it  is 
dear,  the  right  of  the  Protestant,  as  well  as  of  the  Catholic, 
to  control  the  use  of  the  funds  required  for  the  mainte» 
nance  of  the  Common  Schools,  and  to  direct  by  such  control 
the  education  of  their  children.  This  is  a  personal  statute 
devated  above,  by  its  principles,  all  subtilties,  such  as  the 
meaning  of  words,  and  should  not  be  limited  to  any  parti* 
oular  place.  The  wish  of  the  dissentient  is  the  measure  of 
the  exercise  of  his  right;  and  is  a  franchise  which  should 
cover  his  contribution  as  well  as  his  person,  in  omni  loco  : 
otherwise  it  would  be  imi>otent  and  illusory.  The  princi^ 
pie  of  the  law,  as  to  dissentients,  is  in  the  diversity  of  the 

religions,  and  not  in  that  of  places 

Whence,  therefore,  comes  the  difficulty,  the  doubt,  in  the 
application  of  the  law  ?    It  is  pretended  that  the  law  is 
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«tprefided  in  such  a  formal  manner  in  the  cade  of  non-resd* 
dents,  that,  the  judge  has  not  to  distinguish  when  the 
law  does  not  distinguish,  and  that  he  cannot  seek  for 
an  interpretation  of  the  aims  or  intentions  of  the  legis* 
lator,  or  deduce  from  principles,  when  the  law  contains 
a  positive  order  and  a  formal  disposition.  I  will  not 
discuss  what  is  so  well  understood — ^that  the  judicial 
power  cannot  intermeddle  with  legislation.  But  few  cases 
are  susceptible  of  a  decision  on  the  facts  in  Utigation  from 
the  precise  text  of  the  law.  It  is  from  general  principles, 
from  doctrine,  firom  the  science  of  law,  that  we  must  pro- 
nounce in  nearly  all  cases.  If  the  science  of  the  legislator 
consist  in  adapting  the  most  favourable  principles  to  the 
common  good,  the  science  of  the  judge  consists  in  putting 
these  principles  into  action,  and  in  extending  them  by  a 
wise  and  reasonable  apphcation  to  circumstances;  the  rôle 
of  the  judge  is  to  be  as  Uberal  and  more  tolerant  than  the 
law  ;  {plus  tolérant  que  la  Un)  and  his  duty  should  never 
lead  Him  to  place  civil  intolerance  in  the  power  of  fana» 
ticism.  It  principally  appertains  to  judges  to  show  an 
example  of  the  utmost  deference  for  the  sentences  and  the 
opinions  pronounced  by  the  Courts  ;  and  it  is  by  reason  of 
this  respect  ibr  a  judgment  in  which  I  cannot  acquiesce, 
that  I  have  thought  it  proper  to  enter  into  a  more  extended 
examination  of  the  question  by  studying  the  law  under  all 
its  different  aspects,  and  in  analyzing  it,  with  impartiality, 
so  as  to  understand  its  nature,  its  aims,  its  whole,  and  verify 
by  these  means  its  apphcation  to  the  case.  What  is  impor* 
tant  to  decide  is  the  security  of  each  person,  by  putting  an 
end  to  those  grievous  situations  which,  by  their  doubt, 
almost  sanction  ignorance  and  fanaticism  (qui  dorment 
presque  droit  à  toutes  les  ignorances^  à  tous  les  fanaiismes  ;)  to 
settle  their  demands  by  referring  to  the  law  as  interpre- 
ted and  appUed  in  the  egotistical  point  of  view  of  each 
local  interest,  varied  as  it  is  by  the  accident  of  catholic  and 
protestant  majorities.  Here  is  the  clause  which  is  cited, 
tts  demanding  a  judgment  declaring  the  defendant  de- 
prived of  the  dissentient  right  which  he  claims,  and  which 
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is  refused  him  an  the  ground,  that  he  does  not  reride  inthe^ 

nxcmu^ipality  of  Ihe  plaintif 

• 

"  When  in  any  Municipality,  the  regulations  and  arran- 
gements, made  by  the  School  Commissioners  for  the  con- 
duct of  any  School,  are  not  agréable  to  any  number  what- 
ever of  the  inhabitants  professing  a  religious  faith  different 
from  that  of  the  majority  of  the  inhabitants  of  such  Muni- 
cipahty,  the  inhabitants  so  dissentient  may  collectively 
signify  such  dissent,  in  writing,  to  the  Chairman  of  the  Com- 
missioners, and  give  in  the  names  of  three  Trustees,  chosen 
by  them  for  the  puri)oses  of  this  Act  :" 

Is  this  text  so  precise  and  so  clear  that  its  perusal  alone 
leads  to  the  understanding  that  it  desired  to  exclude  non-resi- 
dent proprietors  from  the  advantages  and  rights  of  dissen- 
tients ?  To  understand  these  questions  of  languide  and  signi- 
fication, it  may  suffice  to  recall  the  two  contradictory  judg- 
ments which  have  been  cited,  (1)  and  the  declaratory  law^ 
submitted  by  government  in  1868,  with  the  assent  of  the  De- 
partment of  Education,  and  the  opposition,  offered  on  all 
points,  to  this  interpretation,  which  manifested  itself  in  ju- 
dicial proceedings.  When  the  terms  of  an  act  appear  to  con- 
flict with  its  aim,  its  whole,  the  general  spirit  of  legislation^ 
the  tendencies  of  society  as  well  as  ite  habits,  it  should  not 
be  admitted  in  an  hostile  sense  to  the  object  of  the  law  and 
the  opinions  of  all,  unless  the  intention  of  the  legislator  is 
evident  by  the  expressions  which  he  has  usedi  unless  the 
order  is  formal  and  leaves  the  Judge  no  course  but  to 
apply  the  law.  There  is  certainly  no  such  precision,  no  such 
expression,  no  such  order  in  the  enactmenton  which  judg- 
ment ia  demanded  by  the  plaintiffs.  The  expression  "  the 
inhabitanfa^"  does  not  in  parliamentary,  legal  or  in  vulgar 
language,  imply  in  absolute  and  necessary  sense,  residence; 
It  is  generally  used  to  designate  proprietors.  In  the  En- 
glish Statutes  and  the  commentaries  it  means  the  rate- 


(t)  The  Trustees  of  the  dissentient  soliool  of  the  tUlage  of  St  Benrj  rs.  Toons  , 
la  L.  C.  Rep.,  p.  473. 
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payer.  The  Poor  Law  says,  "  overseers  shall  raise  by 
taxation,  of  every  inhabitant,  and  of  every  occupier  of  lands 
and  houses  in  the  parish."  Burns  in  his  commentaries  says, 
^  The  taxation  ought  to  be  made  upon  the  inhabitants  and 
occupiers  of  lands  within  the  parish^  according  to  the 
viable  estates  and  possessions  they  have  within  the  parish." 
Blackstone,  treating  upon  the  same  subject,  thus  expresses 
himself:  "  The  overseers  are  empowered  to  make  and 
levy  rates,  upon  the  several  inhabitants."  The  statute 
relating  to  the  maintenance  of  roads,  contains  the  following 
tenns  :  '*  An  assessment  upon  all  the  inhabitants,  owners 
and  occupiers  of  land,  rateable  to  the  {)oor,  shall  be  made." 
In  these  two  cases  the  rate  is  imposed  upon  persons  pos- 
sessing goods  subject  to  taxation,  whether  they  reside  or 
not  in  the  place.  Nevertheless,  the  statute  designates  the 
rate-payers  by  the  appellation  "  inhabitants."  Bums  shows 
US  how  these  words  were  interpreted.  "  Abundance  of 
orders  have  been  quashed,  for  not  setting  forth  that  the 
persons  (who  by  the  statute  must  reside  bx  the  parish) 
were  substantial  householders,  and  describing  them  only 
as  principal  inhabitants  and  substantial  householders,  with- 
out adding  in  the  parish."  This  surely  shows  according 
to  these  judges  the  words  "  the  inhabitants  or  householders" 
did  not  essentially  imply  residence. 

PhiUips,  in  his  excellent  work  on  evidence,  speaking  of 
the  changes  brought  about  by  the  operation  of  Lord  Den- 
man's  Act,  thus  expresses  himself:  "  Rated  inhabitants 
were  before  that  Act  incompetent  witnesses."  This  incom- 
petency appUed  to  all  rate-payers,  whether  they  resided  or 
not  in  the  parish.  Therefore,  according  to  the  ParHamen- 
tary  language  of  England,  the  words  "  the  inhabitants" 
referred  to  a  rateable  property,  a  rateable  and  a  rated  in- 
habitant, without  regard  to  residence.  The  edict  of  1679, 
which  regulated  in  Lower  Canada  the  obligations  of 
parishioners  with  respect  to  the  erection  of  churches, 
ordered  that  they  should  be  built  at  the  expense  of  the 
inhabitants.    Several  ordinances  have  been  published,  and 

14 
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several  juâ^iaents  have  been  delivered  ^ce  1790,  m 
which  the  proprietors  in  a  parwb,  resideiits  or  gaot»  ^re  ooup 
denined  to  coi^iaribate  £E>r  theconstnK^n  cf  the  churcha% 
and  «re  called  "  the  inhabitants.'*  In  the  Mnnidpal  Iiaw 
of  1841,  the  electors  are  designated  in  the  English  text 
^  the  inhabitant  householders,"  which  has  been  fa^andated 
**  les  habitants  tenant  feu  et  lieu,'  The  statute  of  1846,  whicb 
rdLbnned  the  District  Oouncik  by  Mxinicipjai  parishes,  Jn 
designating  the  electors  indicates  them  es  allows:  "the 
seid  inhabitants  being  inhabitants  tenant  feu  et  lieu!^ 

In  Upper  Canada  the  statute  gives  the  right  of  voting 
at  the  first  election  in  a  mnnicipality  "  to  every  resident 
male  inhabitant  of  sufficient  proi)erty;"  and  at  subsequent 
elections  "  to  every  male  freeholder"  whose  name  appears 
on  the  assessment  roll.  It  would  be  useless  to  cite  any 
further  texts  to  show  that  the  words  "  the  inhabitants" 
have  not  in  our  Parliamentary  language  an  absolute  sense 
of  residence  ;  otherwise  the  Legislature  wotdd  never  have 
said,  as  we  have  seen,  "  the  said  inhabitants  being  inha* 
bitants  tenant  feu  et  UeuT  These  words  indicate  the  uni- 
versality of  the  interested  parties  constituting  the  munici- 
pality with  and  by  its  proprietors.  In  a  community  calcu- 
lations are  only  based  on  its  taxable  value.  The  assess- 
ment roll  is  the  sole  legal  record  in  whidi  you  may  read 
end  learn  the  names  of  t}ie  inhabitants.  In  the  works  of 
the  b^  authors  ^e  words  inhabitants  or  proprietors  aare 
indifierently  h^d  to  quaUfy  or  deedgnate  the  interested 
parties  in  referring  to  the  properties  vHbich  they  possess. 
Penisart  tells  us  that:  ''  When  the  inhabitants  of  a  pariah 
41^  at  law  in  matters  of  real  estate,  they  comprise  the  pro- 
prietors of  lands  situated  in  the  parish  in  such  a  way  that 
iiUhough  these  pn^rietors  reside  elsewhere,  they  are  on 
such  occasions  held  to  form  part  <£  the  number  of  the 
inhabitants."  .Ciixosson,  in  histrei^tise  on  possessory  aetions, 
expresses  himself  as  follows  :  ''  The  inhabitants  have  a 
right  to  enjoy  all  the  advantages  and  conveniences  which 
iBxe  bestowed  by  a  street  ;"  and  then^  refixting  Pardcww, 
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adds:  ^  He  aUows  that  the  proprietor  sdioiild  be  indemr 
nified  if  deprived  by  the  municipality.^'  In  a  judgmeiit 
which  he  quotes,  allowing  damages  for  a  change  in  the 
grade  of  a^eet,  we  find  the  motiye  in  the  following  terms  : 
^  Seeing  that  among  the  charges  which  each  inhabitant 
has  to  meet,  the  damages  which  a  citizen's  propeily  may 
reçoive  cannot  be  enumerated."  So  much  &r  the  Parlia- 
mentary and  -legal  sense  of  the  words. 

The  dictionary  çayp  a  **  rich  inhabitanr  applies  to  people 

generally,  andtjiat  a  wejl-to^o  "  inhabitant"  indicates  a  prp- 

^rietar  in  easy  cùrcun^itançes,  or  WjMlthy  farmer,  without 

jany  reserve  as  to  his  special  jjesidence.  But  thestatu;te  evcA 

in  this  case  interprets  the  words  in  the  cense  which  they 

should  carry.    The  84th  clause  prderp  that  there  shall  be  a 

meeting  of  the  proprietors  pf  J$md  and  of  inhabitants  tenant 

feu  et  lieu — •*  landholders  and  householders" — ^for  the  pur* 

pose  pf  electing  Cpmmissioners.  To  be  an  elector  a  person 

must  be  a  proprietor  in  the  Municipality.  IJ^sidpnce  is  not 

necessary  in  a  municipal  election  to  give  the  right  of  votings 

it  is  not  required  either  for  the  political  vote,  and  it  is, 

doubtless,  by  rea^n  of  the  universality  of  interest  which 

relates  to  public  education  that  both  franchises  have  been 

placed  on  the  same  footing.    The  proprietor,  although  he 

does  not  reside,  forms  part  of  the  municipal  body  to  which 

Appertains  {he  administration  of  the  common  interest.    He 

is  by  the  law  itself  held  to  form  part  of  the  ntpnber  of 

inhabitants.    He  has  the  right  to  be  notified,  and  the  right 

^faction  in  the  organization  of  the  Executive'  Council  of 

the  commimity>    Thence  flow  his  immunities,  which  are 

those  of  the  olher  rate  payers  ;  he  cannot  form  part  of  the 

body  i)olitic  and  still  only  possess  the  right  of  paying.    It 

>8  by  reason  pf  his  contribution  that  he  fonns  part  of  the 

^community,  and  the  least  that  he  can  possess  is  the  right  to 

control  its  use  and  destination.    It  is  no  longer  a  local, 

partial  and  exclusive  right,  but  a  public  and  general  one, 

jnteresting  i^  society  in  the  same  degree.    When  local 

improvement  of  a  material  n^^e  are  in  question,  thki 
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contribution  can  be  laid  out  in  what  the  majority  may 
deem  to  be  the  most  advantageous  way  ;  for  then  the  non- 
resident proprietor  participates  in  the  improvement.  But 
we  cannot  reason  in  this  way  when  conscience  is  in  ques- 
tion, and  things  relating  to  morals  and  religion.  There  is 
no  longer  any  confusion  between  a  thing  belonging  to  all 
and  to  each,  but  nothing  is  settled  or  determined  by  the 
principle  of  majorities  ;  in  a  religious  point  of  view  a  pex- 
.  son  owns  himself  entirely  :  otherwise  it  is  but  hberty  of 
thought  and  education,  exercised  at  the  will  of  the  majority. 
In  these  divergences  of  opinion,  more  or  less  egotistical, 
people  seem  to  have  lost  sight  of  the  object  which  Parlia- 
ment had  in  view  by  the  terms  in  question.  In  order  that 
there  should  be  a  corporation  of  dissentients  in  a  munici- 
pality, it  follows  that  there  should  be  in  the  municipality 
itself  a  number  of  inhabitants  to  organize  and  carry  out  the 
functions  of  such  a  corporation.  But  once  such  a  body  is 
constituted  the  law  makes  no  further  distinction  ;  it  de- 
clares that  the  council  of  dissentients  will  have  the  sole 
right  to  assess  and  levy  the  school  rates  from  the  dissen- 
tients. Eehgious  faith  alone  limits  and  designates  those 
who  may  belong  to  such  corporation  ;  in  fact,  it  is  but 
logical  and  impartial  that  a  separation  of  the  majority  and 
minority  should  take  place  on  the  simple  demand  of  the 
latter.  Ere  resuming  this  argument,  I  beheve  it  my  duty 
to  say  that  if  any  person  does  not  concur  in  the  opinions 
which  I  have  just  enunciated,  they  cannot,  nevertheless, 
deny  that  the  language  of  the  law,  as  to  the  conditions  of 
the  right  of  dissidence,  is  at  least  susceptible  of  the  inter- 
I)retation  which  I  have  given  it.  This  admitted,  we  revert 
to  the  science  of  law.  The  general  rules  which  the  wis- 
dom of  enlightened  men  of  all  ages  have  taught  us  for  the 
explanation  of  laws  shoxdd  be  studied,  in  order  to  guide 
the  opinions  of  judges.  As  Dwarris  remarks  :  **  The  duty 
of  the  judges  in  the  interpretation  of  the  law,  if  difficulties 
occur,  is  to  look  to  the  spirit  and  object,  and  to  be  guided 
by  rules  and  examples.'*  Several  of  these  rules  have  already- 
been  elucidated  ;  it  will  suffice  to  recall  and  apply  a  fewr 
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others.  "  It  is  not  the  words  of  the  law,"  says  ancient 
Plowden,  "  but  the  internal  sense  of  it,  that  makes  the  law. 
The  letter  of  the  law  is  the  body,  the  sense  and  reason  of 
the  law,  is  the  soul." 

It  is  worthy  of  remark  that  our  legislature,  in  material 
points,  transcribed  these  words  almost  literally  by  enacting 
that  generally  all  words,  expressions  and  dispositions 
should  receive  as  large,  as  liberal,  as  broad,  and  as  advan- 
tageous an  interpretation  as  was  necessary,  in  order  to 
reach  the  objects  contemplated  by  its  acts,  and  to  put  in 
force  all  its  different  provisions  according  to  its  true  sense, 
intent  and  meaning.  In  form  the  intention  of  the  legisla- 
ture is  not  doubtful  ;  it  is  even  admitted  in  a  sense  favo- 
rable to  the  dissidence  of  the  non-resident.  And  here  is 
how  the  judicious  Dwarris  resumes  the  teaching  and  the 
jurisprudence  of  England  :  "  The  real  intention,  when 
collected  with  certainty  will  always,  in  statutes,  prevail 
over  the  literal  sense  of  the  terms.  A  thing  which  is  within 
the  object,  spirit  and  meaning  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter."  The  dissidence 
of  the  catholic  or  protestant  non-resident  "is  within  the 
object,  spirit  and  meaning  of  the  statute."  A  jurisconsult, 
whose  opinions  should  have  the  greatest  weight,  but  prin- 
cipally in  the  study  of  the  rules  which  should  be  followed 
in  the  interpretation  of  the  laws, — the  learned  Domat — 
taught  that  it  was  by  the  spirit  and  intent  of  the  law  that 
they  should  be  heard  and  applied.  To  judge  properly  of 
the  sense  of  a  law  we  should,  he  said,  consider  what  is  its 
motive,  what  were  its  inconveniences  and  its  utility. 
Thence  it  followed  that  if  some  of  the  terms  or  some  of  the 
expressions  of  a  law  appeared  to  have  a  different  meaning 
firom  those  which  were  evidently  fixed  by  the  tenor  of  the 
law  in  its  entirety,  we  should  seize  these  latter  and  reject 
the  others  which  were  in  the  terms,  but  contrary  to  the 
true  intention  of  the  law. 

Vith  the  liberty  of  creeds  and  their  equality  before  the 
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law,  the  i%hte  of  the  minoiity  aie  aa  absdt^  m  those  of 
the  majority.  The  true  intent  of  the  law  seems  to  be  thé 
eqaal  protection  of  these  rights  ;  the  other  sense  die  law 
is  cai)able  of,  must  be  rejected  whereyer  it  seeins  contrary 
to  its  real  object,  although  it  is  evidently  couched  in  much 
thé  same  terms.  An  important  observation  on  this  i«rt  of 
aie  subject  \<rould  be  dlnitted  if  we  did  not  recall  what 
was  s6  often  shown  by  the  most  eminèùt  magistrates  of 
France  aiid  England.  When  it  is  proix»ed  to  set  fiBidé 
tlie  principles  of  étetiial  jtlstîcé,  of  to  eïude  ftmdiùnentai 
rules,  the  law  éipreissing  thé  intention  of  the  legislator 
must  be  expressed  with  irresistible  déàméss  to  ifiduce  the 
tribunals  to  suppose  that  he  reaSy  has  the  inteiiti<t>n  to 
éfiect  such  a  result.  The  présent  organisation  was  esta-^ 
blished  for  the  purpose  of  guâirânteeing  catholics  sus  well 
as  protestants  from  the  fear  and  possibility  of  seéiiig  théilf 
contlibtitiohs  employed  in  propagating  doctrines  Whicbf 
they  hold  m  repugnance.  The  laW  would  destroy  itself  if> 
by  its  application  tmder  any  circumstances  whateter,  it 
did  away  with  this  guarantee.  The  reasons  6f  inconve- 
nience urged  by  the  plaihtifis  in  support  of  flieit  préten- 
siohs  catm'ot  be  Supported»  inasmuch  as  their  systein  do^ 
Hot  provide  any  temédy,  can  only  tend  f o  hinder  iiiùblic' 
education,  and  would  inaugurate  everywhere  the  proVo- 
Cative  policy  which  thé  legîslâttire  has  endearoted  f6  pre- 
vent. It  wotdd  be  as  just  in  Canada  as  it  is  in  England^ 
to  say  with  Baron  Parke  :  "We  must  always  construe  afi 
act  So  as  to  suppress  thé  mischief  and  adyance  the  remedy 
according  to  fie  true  intent  Of  the  makérâ  of  thé  law." 

The  examination  which  I  have  made  into  this  mbjeùt^ 
leads  me  to  believe  that  it  is  demonstrable  to  evidence  thrt 
the  right  of  the  rate-payer  to  sûjperintend  thé  employment 
of  his  rate  in  public  education  iS  the  cordttary  of  his  tight 
to  the  exercise  of  his  religion  andbf  his  faith  ;  and  that  tte» 
law  examined  as  to  its  object  in  its  i^hole,  and  in  it» 
details,  has  consecrated  a  principle  so  just  and  necessary 
to  peace,  in  a  country  where  races  &aà  shéltot  in  their 
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ùcmXsnasii  amd  reUgioiiB  protect  <mB  anotber  by  their  diver* 


It  ateo  seesos  to  be  demonstrated  that  a-  atnctty  legal 
mterpretaticoL  of  the  text  of  the  law,  followed  in  its  parlii^ 
mentary  as  well  as  in  its  usual  and  legal  aensei  oasmot 
allow  or  admit  an  exception  to  this  right,  which  flows  from 
onr  civil  and  political  constitution  as  well  as  from  the 
natural  law. 

The  judgment  is  as  follows  : 

Considérant  que  la  loi  sur  les  écoles  commîmes,  con- 
serve le  droit  de»  mineoritéa  ^saidentea  en  matière  reli- 
gieuse, d'avec  la  majorité  des  habitants  dans  toute  munir 
dpalité  scolaire,  de  contester  l'application  de  leurs  contri- 
butions, à  raison  de  leur  dissidence  :  Oonsidérant  que  ce 
droit  est  fondé  sur  la  difiéienee  des  r^gions,^  et  non  sur  la 
diversité  des  lieux,  et  que  c'est  un  droit  personnel  qui  doit 
couvrir  le  contribuable  in  amni  loco  : 

Considérant  qu'il  est  constant  que  l'intention  du  légis* 
lateur  était  de  permettre  à  fout  habitant  du  Bas^anada, 
de  protéger  ses  croyances  religieuses  contre  un  enseigne- 
ittent  public  qui  lui  répugnerait;  et  qu'il  serait  contraire  à 
cette  intention,  comme  à  T'ee^t  et  à  la  lettre  de  la  loi,  d'en 
&nre  une  appHcation,  qui  dans  aucune  c^reonstanoe  pour- 
rait détruire  cette  garantie  : 

Considérant  que  les  termes  de  la  loi  qxd  déterminent  le 
droit  de  dissidence  doivent  évidenunent  comprendre  tous 
les  centribuables,  sans  condition  et  réserve  de  résidence  : 

Goitfddérant  qu'il  est  admis  par  les  déclarations  faites  à 
Taudience,  que  dans  la  municipalité  des  demandeurs,  il  y 
a  une  cori>oration  de  dissidents,  et  que  le  défendeur  est  un 
des  contribuâmes  comme  propriétaire  dans  1)»  municipalité, 
quoiqu'il  n'y  soit  pas  résident  :  Considérant  qu'il  est  égale- 
ment admis  que  le  défendeur  appartient  par  sa  croyance 
religieuse  à  la  minorité  dissidente,  et  qu'il  a  fait  connaître 
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sa  diBsidence  aux  demandeurs,  et  réclamé  le  droit  de 
payer  ses  taxes  scolaires  aux  syndics  des  dissidents  : 

Considérant  qu'à  raison  de  ces  faits,  les  syndics  des  dis- 
sidents ont  seuls  le  droit  de  réclamer  du  défendeur  le 
payement  de  sa  contribution  scolaire  : 

Considérant  que  par  le  fait  de  la  dissidence  du  défen- 
deur et  de  l'existence  d'une  corporation  de  dissidents  dans 
la  municipalité,  les  demandeurs  n'ont  aucune  réclamation 
pour  les  fins  scolaires  contre  le  défendeur,  et  que  ce  der- 
nier ne  leur  doit  pas  de  taxes  scolaires  : 

La  Cour  déclare  les  demandeurs  npn-recevables  dans 
leur  demande,  et  les  en  déboute  avec  dépens. 

HuNGERFOBD,  for  plaintiffs. 
Laberge,  Q.  C,  for  defendant. 


BANC  rai^A^EEINE,)    distjjict  ^^  QUEBEC. 

Présents  :—DuvAL,  Juge-en-Chef,  Aylwin,  Meredith, 
Drummônd  et  MoNDELET,  Juges. 

Venner Appelant. 

et 
Le  Solliciteur-Général,  pro  Regina Intimé. 


Jugé  : — lo.  Que  d'après  les  dispositions 
de  la  9e  Vio.,  cap.  62,  seo.  18,  la  Reine  a 
une  hypothèque  sur  les  biens  de  la  cau- 
tion d'un  emprunteur  de  sommes  sur  le 
fonds  réservé  pour  prêt  aux  incendiés  de 
1845,  et  qu'il  n'était  pas  nécessaire  que 
cette  hypothèque  eut  été  enregistrée. 

2o.  Que  cette  hypothèque  anoique  non 
enregistrée  prime  toutes  celtes  enregis- 
trées subséquemment  à  la  date  de  tel  prêt 


Held: — lo.  That  under  the  provisions 
of  the  9th  Vic,  cap.  62,  sec.  18,  Her  Ma- 
jesty has  a  mortgage  upon  the  immo- 
veables of  the  surety  of  a  borrower  of 
moneys  upon  the  fund  reserved  for  a  loan 
to  the  sufferers  by  the  fires  of  1845,  and 
that  it  is  no^  necessary  that  such  mort- 
gage should  be  registered. 

2o.  That  such  mortgage  although  not 
registered  takes  priority  of  all  those  enre- 

{fistered  subsequently  to  the  date  of  such 
oan. 


Jugement  rendu  le  19  mars,  1866. 

La  cause  dans  laquelle  a  origine  cette  contestation  avait 
été  portée,  dans  la  Cour  de  Circuit  de  Québec,  par  dame 
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V 

Julia  Smith,  contre  Philippe  Marconx.    Sur  cette  potur- 
Buite,  un  href  de  fieri  facias  émana  de  la  dite  Cour  contre 
lœ  immeubles  du  défendeur  qui  furent  vendus.    Une 
opposition  afin  de  conserver  fut  produite  par  notre  souve- 
raine dame  la  Beine,  réclamant  une  balance  due  sur  un  prêt 
feit  à  im  nommé  Michel  Girard,  aux  termes  des  statuts  du 
Baa-Canada^  9  Vie,  chap.  62,  et  10  et  11  Vie,  chap.  35.  Cette 
opposition  alléguait  que  Michel  Girard  avait  consenti,  pour 
le  prêt  en  question,  une  obUgation  notariée  en  date  du  2 
mai,  1848,  qu'il  avait  droit  d'obtenir  ce  prêt  aux  termes  des 
statuts  susdits,  que  le  défendeur,  Phihppe  Marcoux,  pro- 
priétaire de  l'immeuble  vendu  par  décret,  avait  comparu  à 
l'acte  comme  caution  soUdaire  ide  l'emprunteur,  et  qu'il 
avait  hypothéqué  spécialement  pour  sûreté  de  son  caution- 
nement l'immeuble  en  question.    L'acte  d'obUgation  conte-  * 
nant  ce  cautionnement  n'avait  pas  été  enregistré.  Sa  Majesté 
la  Reine  ayant  été  colloquée  par  le  projet  de  distribution 
pour  la  balance  de  sa  créance  en  vertu  de  l'hypothèque 
constituée  par  la  caution,  l'appelant,  créancier  subséquent, 
mais  dont  l'hypothèque  avait  été  enregistrée,    contesta 
l'ordre  et  prétendit  que  le  défaut  d'enregistrement  de 
l'hypothèque  devait  donner  priorité  à  la  sienne,  qui  avait 
été  dûment  enregistrée. 

La  Cour  inférieure,  par  jugement  rendu  le  9  octobre, 
1865,  déclara  cette  prétention  mal  fondée  en  loi,  et  débouta 
la  contestation  de  l'appelant.  Ce  jugement  était  la  matière 
de  l'appel. 

FoiTRNiEB,  pour  l'appelant  : — Le  certificat  du  registra- 
tenr  ne  fait  mention  d'aucune  hypothèque  en  faveur  de  la 
Couronne.  L'appelant  maintient  donc  que  la  dispense  de 
la  nécessité  de  l'enregistrement  ne  peut  s'étendre  aux 
termes  de  la  18e  clause  du  chap.  62  de  la  9e  Vie,  qu'aux 
hypothèques  consenties  par  les  emprunteurs  au  fonds  des 
incendiés  de  Quebec.  Cette  disposition,  contraire  à  notre 
ordonnance  d'enregistrement,  qui  oblige  Sa  Majesté  aussi 
bien  que  ses  sujets,  à  enregistrer  ses  titres  de  créances,  doit 


âI8 

être  mterptétée  d'iirie  maaiière  rigotirètose,  et  la  Corar  n%^ 
peat  doûïier  atût  teTines  de  cette  disposition  plus  d'exigu- 
sion  qu'elle  ti^eH  comporte.  Il  était  toujûiHis  &cile  pour 
tut  créattcier  de  constater  à  ht  propriété  sur  laquelle  it 
désorait  prendre  u&e  hypothèque  était  uHé  de  celles  dé* 
truites  pat  Tincendie  de  1^6,  mais  comment,  sans  enre* 
gistrement,  pouyaiton  couneatse  les  cautions^que  les  corn*' 
lîrissairës  du  prêt  auraieiït  pu  exiger.  Les  fiiots  drmts^ 
privilèges  et  hypothèques  ci^ssms  mènU&tififÊés  ne  peuvent 
donc  que  âe  rattacher  et  s'appliquer  aux  droite)  pririlègm 
et  hypothèques  coxïâenfis  par  Tincendié.  Les  dispoeitioiis 
de  tout  lé  chapitre  déjà  cité  ne  parlent  que  de  cela»  et  si  lu 
Ooilromié  roulait  etàg&t  des  e&utîons,  elle  derait  prendre 
rinscription  sur  leurs  biens.  L'hypothèque  s'étend  par  le 
statut  sur  tous  les  biens  de  I'^oapruntetur.  Il  n'y  a  paa  besiall 
de  spéciafité,  ainsd  n  l'on  dcoinait  à  la  dû^nositionf  dîv* 
pensant  de  la  nécessité  de  l'enrqB^istreniBnt^  l'interprétft- 
tion  qùe^  lui  a  donné  la  Cour  Inférieure,  on  pourrait  égale* 
ntônt  dire  que  l'hypothèque  s'étend  wùsê  tous  les  biena  de 
la  caution  sans^  nécessité  de  désigner  spécâal^n^ié  aucun 
immeuble; 

Le  procureur  de  l'intimé  prétendit  que  la  loi  étant  ex* 
plicite,  il  fallait  lui  donner  son  entière  appUcation. 

DuvAii,  Juge-en-Ghef  :^La  loi  dit  en  termes  formels  que 
l'enregistrement  ne  sera  pas  néeessaire  pour  assurer  la 
validité  de  l'hypothèque  consentie  par  les  emprunteurs  du 
fonds  de  prêt  en  question,  il  devient  donc  nécessaire  de 
l'apphquer  quelle»  qu'en  soient  les  conséquences.  La  Cour 
est  de  plus  d'oi»nion^  que  cette  disposition  de  la  loi  sur 
laquelle  la  cause  est  £>ndée,^  s'appUque  aussi  bien  à  la  cau- 
tion de  l'emprunteur^  qu'à  l'emprunteur  lui*mêmeJ  La 
Cour  confirme  donc  le  jugement  rendu  en  Cour  I]if6«> 
rieure,.  rejetant  la  contestation  de  l'eiqposant  Yenner. 

Fox>BNiEKr  et  Gx^SASON,  pour  l'appelant. 
CasaulT}  LAa»»iOis  et  Aimssd,  yovet  f tiiÈtmté. 
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^^S2-^SÏ^^i    DISTRICT  OP  MONTEEAL. 

Before  i-^AyijWIK,  Mebeihth,  Dbummoni>  and  Mon- 
DELBTy  Justices. 

The  GbaiW)  TBtTNK  Railway  Company AppeUunh. 


Held:— At  the  trial hj  janr.p—io.  That 
«lé  partkaM  oT  •  Mmu  ttskèt  hanng 
vpoo  it  the  words, ."  Good  Cor  daj  of  date,- 
'^iiMt  foUcnHfitE  day'  oirij;''  if  a  valid, 
legal  e6ntraot,  and  may  b*  «aforoed. 

So.  Oliafc  if  the  jury  fenad  that  the 
Mndaotor  on  the  tnuh  allowed  otheir  pae- 
MgUki  OD  Ih*  oeearion  id  qaeirtiDis  tù 
pan  on  ipent  return  tickets,  or  that  this 
WM  the  aénal  vraotiee  of  tibrs  Raitway 
Comjiany,  then  tae  plaintiiF  vas  entitled 
tolln  s«me  treAfiiiént,'«Kf  #as  iSot  oU%éd 
Id  mj  for  hit  retormjoaleige,  and  should 
aiiSà  a  vmdiot  fû  htt  faVof . 

By  the  Court  on  mçtloo  for  a  new.  trinl, 
iaatk  motion  for  jadgment.^10.  That  a 
fUÊÊog/st  havhif^  a  ipeikt  fiitani  ticket, 
sad  offering  the  same  to  the  eondnotor^ 
vhsD  «iked  for  MtOrtV  eânttot  from  thaC 
orevmstAnoe  alone,  be  held  to  have 
*  Mfasea  "  to  pay  Ms  fittV. 

So.  That  the  jury  bein»  n&atfterf  of  th^ 
beti,  and  having  fonnd  f  geiiéral  tèrdtét 
far  1100,  the  Court  did  not  feel  JostiJied 
ia  ecdering  a  new  trial. 

fo.  Tbht  a  oonduetor  wk6  keepv  Hhe 
ntom  ticket  handed  tQ  hiin  by  saoh  dm- 
dnfst,  ià  not  Jaittffed  by  br#  in  so  dolxig, 
«4  insisting  os  full  retttm  foré  being 

pttd. 

In  appeal  :-^lo.  Am  flnt  h«ld  at  the 


That 


nry. 


ttalb;^ 

2o^  TSatllié jQdg«  dionid  have  diraol- 
«d  the  jury  ^at  a  special  and  valid 
fobtnct  eziJied,  and  that  the  ticket  war 
l|ent  and  nseless,  and  that  the  plaintiff 
tii  pro^y  ejected  fiom  thé  oari: 

ia.  That  there  was  no  sufficient'  proof 
eC  the  sMeged  pfaetiee  of  the  company 
allowing  passengers  to  use  spent  retnm 
Mets,  and  that  repeated  iailAnoes  bein^ 

Cfd  of  conductors  allowing  t^s  to  be 
could  Biot  bhid  thé  eoiiipany,  the 
piaetfce  being  in  oontraventien  of  onto». 


Jugé:— Sur  le  procès  par  Jury. — lo. 
Qoe  l'achat  d'W  bniet*  âà  retbu^  portante 
les  mot*  :  '<  Bon  pour  le  jour  de  date  et 
le  jour  suivadC  wnlemMi"  est  un  cdn-^^ 
tract  valide  et  légal,  dont^  on  peilt  oon- 
trainffré  rézCcuCidlk. 

.  2o.  Que  si  le  jury  constatait  que  le  con- 
ducteur du  train  avait  laissé  passer  dans 
la  même  oooasien:  d'antMé  paJeagers  por- 
tant des  billets  échus,  ou  que  telle  était  la 
pratit{ue  ordinaire  de  la  ccmpatfilie,  le 
demandeur,  dans  ce  cas,  avait  droit  au 
mime  avantagé,  et  n'était  pav  obligé  dé 
payer  son  voyage  dé  retour,  et  devait  ol>- 
teiur  ud  vérdni  en  sa  faveur. 

Par  bb  Oour  sur  motion;  pour  un  noa<» 
veau  procès,  et  motion  pour  juscmcni — 
lo.  Qv^D  nassager  porteur  d^un  billet 
échu  et  rolfrant  au  conducteur,  sur  de- 
maaA»  dé  paitotttont  dé  stM  passage,  t^ 
peut  pas  par  cela  seul  être  réputé  avoir 
«li'efiné"  dW  payer  lé  prix  dé  son  paiMge. 

2o.'  Que  le  iiiry  étant  juge  des  faits,  et 
ayant  rapporté  uil  véMiôt  pouf  U  tfomme 
de  $100,  la  Cour  ne  pouvait  pas  accorder 
un  nouveau  procès. 

Sd.  Qaliâ  éènducteur  n'd  pair  le  étoii 
de  garder  le  billet  de  reéeur  offert  en 
pàieménY  par  uA  passage^  tout  en  éjd- 
geant  de  lui  l'entier  paiement  de  son- pas- 

Jiû  appel  : — ^lo.  De  même  que  premièi^- 
rement  jugé  lors  du  procès  par  jury. 

2b.  Que  le  juge  aurait  du  déclarer  ail 
jury  q^uHl  y  avait  un  contrat  spécial,  et 

a  ne  le  binet  était  échu  et  avait'  ceese 
'être  valable,  et  que  o'étidt  avec  raison 
que  l'ob  avait  éicpiitié  le  dSumàtidear  àéê 
,<Aar8. 

3o.  Qu'il  n'y  avait  pas  preuve  suA- 
sante  que  la  compagnie  fut  dans  l'habi- 
tude de  recevoir  comme  bons  les  billeta 
de  retour  échus;  et  qtfe  qnoidu^l  fut 
prouvé  que  dans  plusieu^  cas  les  con- 
cbictèurA  Avéîént'reçv  cee  MUéls,  cee  faite 
ne  pouvaient  pas  lier  ta  compagnie,  cette 
codduite  étant  contMiré  àuj^  orén»  don- 


j'u^ment  rendered  the  9(k  Becember,  1865. 
The  action  waa  brôt^ht  ta  rééiorYeT  fSdd  tUt  daoïageÉ 
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alleged  to  hare  been  suffered  by  thé  respondent  by  reason 
of  his  haying  been  forcibly  and  violently  expelled  from  a 
raQway  carriage  of  the  appellants  on  their  road,  when  re- 
turning from  Montreal  to  Acton  Vale,  on  the  8th  November, 
1861,  without  giving  him  time  to  take  with  him  certain 
papers  and  effects  of  great  value,  notwithstanding  his  pur- 
chase at  Acton  Vale  of  a  first  class  ticket  to  go  to  Montreal 
and  return,  known  as  a  return  ticket.  This  ticket  had  upon 
it  "  good  for  day  of  date  and  following  day  only,"  and  in- 
dorsed November  6, 1861.  The  plea  was  to  the  effect,  that 
the  ticket  was  good  only  for  the  day  of  its  date  and  the 
next  day  ;  that  on  the  8th  November,  the  plaintiff  when 
asked  for  his  ticket  insisted  that  he  had  a  right  to  return 
wdthout  further  payment,  that  the  conductor  on  the  train 
after  teUing  him  that  he  had  orders  not  to  allow  return 
tikets  to  be  made  use  of  after  the  expiry  of  the  two  days,  and 
asking  for  payment  of  the  usual  fare  gave  him  notice  that 
he,  the  respondent,  must  leave  the  carriage  at  the  next  sta- 
tion That  the  respondent  left  the  train  at  Charron's  about 
6  miles  from  Montreal  wdthout  violence  on  the  part  of  the 
conductor,  and  under  reserve  of  his  rights. 

At  the  trial,  the  presiding  judge  charged  tlie  jury  to  the 
effect  that  the  condition  on  the  ticket  was  a  vaUd  and  legal 
contract  which  might  be  enforced  by  the  company,  but 
that  if  the  conductor  on  the  same  train  allowed  other  pas- 
sengers to  pass  on  return  tickets  which  had  expired,  or  if 
this  was  the  usual  practice  of  the  company,  then  the  res- 
pondent was  entitled  to  receive  the  same  treatment,  and 
was  not  obliged  to  pay  his  passage  from  Montreal,  and  that 
if  the  jury  found  these  facts  proved,  the  respondent  was 
entitled  to  a  verdict.  The  defendants  filed  an  exception 
to  this  ruling.  The  jury  by  consent  of  parties  found  a 
general  verdict.    Damages  $100. 

On  the  24th  November,  1864,  the  plaintiff  moved  for 
judgment  on  the  verdict,  and  the  defendants  moved  for  a 
new  trial  before  Bebthelot,  Justice, 


221 

At  the  argmnont  it  waa  contended  cm  behalf  of  the  com- 
pany: 

1°  That  the  charge  of  the  presiding  judge  was  erroneous 
in  law,  and  that  he  should  have  directed  the  jury  to  find  a 
special  contract,  and  that  the  ticket  was  expired  or  spent, 
and  was  useless. 

2°  That  no  damage  was  suJBfered  or  proved,  and  that 
there  was  no  evidence  of  mis-conduct  on  the  part  of  the 
conductor,  who  had  merely  acted  in  accordance  wàth  his 
uistmctions. 

3°  That  the  condition  printed  on  the  ticket  was  law- 
fU.(l) 

That  when  a  person  was  travelling  without  a  proper 
ticket,  and  refused  to  pay  fare,  he  might  be  put  off  from  the 
railway  cars.  (2) 

4°  That  the  proof  made  by  the  plaintiff  of  conductors 
having  occasionally  passed  passengers  with  spent  tickets 
was  useless.  The  proof  of  usage  could  not  avail  the 
plaintiff;  no  such  proof,  no  parol  proof  could  override  the 
express  contract  here.  (3) 

Perkins,  for  the  plnintiff  submitted  : 

1°  That  the  company  could  only  charge  2d.  per  mile 
^travelled,  and  that  as  a  corporation,  by  law  and  the  statute, 
no  undue  preference  could  be  given  to  one  person  over 
another.  (4) 


p)  HawerofI  tb.  G.  Northern  R.  Co.,  8  Eos.  L.  and  Eqn.  Reporte,  p.  363,  Boston 
edition  :— Bomeey  vb«  N.  E.  R.  Co.,  Jnoe,  1863,  (saoh  a  condition  held  to  derogate 
from Statote  right).  Ill  New  York,  per  Manrin,  J.,  in  1860,  Barker  vft.  Coffin:— in 
Maauchaeetts,  let  Allen's  Rép.«  267  :— In  Lower  Canada,  Pothier,  Oblig.,  Nos.  130, 
136,146. 

(S)  Cons.  Stat.  Canada,  ch.  66;  and  see  Regina  vs.  Fanenf,  5  L.  C.  Jurist,  p.  167. 

(3)  1st  Oreenleaf' 0  Eyidenoe,  p.  336,  and  note  2  :— Parsons  on  Contracts,  pp.  53, 
«6, 57,  59. 

(4)  Stat  of  Canada,  1851,  Inoorp.  G.  T.  R.  R.  Co.,  14  et  15  Vio.,  Cap.  73  }->Coiis. 
8tit  of  Canada,  oh.  66,  Sec.  25. 
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^  That  tiie  condition  «tteohed  to  &ib  Uakek  was  ill^gQl> 
ttnd  in  any  event  not  proved  legal.  (1) 

8^  That  usage  and  .eocFtom  lus  pleaded  was  well  proven, 
«nd  the  law  presumed  the  jdaintiffto  have  pnrdiased  his 
ticket  in  reiecence  to  the  cnst(Mn  extant»  a&d  that  cus)»m 
and  nsage  e^lained  the  contract,  the  condition  of  whidi 
the  company  had  always  waived.  (2) 

4°  That  the  verdict  as  to  damage  bein^  so  small,  on^xt 
not  to  be  disturbed.  (3) 

Bkbt9]^PT)  Ji|yBticie>^After  re<»pitola1jj9i^  .the  {dead?^ 
ings,  evidence  and  verdict^  stated,  in  effect,  th^t  theie 
Was  clear  evidence  that  the  conductor  had  kept  the  return 
ticket  and  re&sed  to  r^tozn  it  ;  in  tiliis  he  was  not  justified 
by  law  ;  tk^e  was  evidence  also  i|iat  the  rule  as  to  not 
allowing  passefiigers  to  return  on  spent  tickets  was  not 
strictly  adhered  to.  He  had  w  doubt  the  company  bad  a 
right  to  put  off  the  train  persons  who  refosed  to  pay  their 
fare,  but  he  did  not  think  a  refusal  had  been  proved  in  this 
case.  There  was  a  dispute  as  to  the  mode  of  payment,  but 
tiot  a  direct  refusal  The  conductor  had  gone  beyond  his 
duty  in  keeping  the  ticket  and  in  demj^nding  the  full 
Être,  *and  this  ought  not  to  be  overlooked* 

Ue  held  .the  verdict  of  |100  to  be  jgaoderate,  it  was  based 
txpon  facts  fonnd  by  the  j4ry>  who  were  the  masters  of  the 
fects,  and  therefore,  he  woijdd  refuse  the  motion  lor  a  neW 
trial,  and  grant  the  motion  for  judgment  on  the  verdict. 

(1)  Confi.  Stat  !or  'C«aad&«  ob.  W,  mo,  X^h 

130/Kqrthem  E»  R.  Co.  vb.  P«i«»  :-.24  Id.,  p.  514,  Piqr  ts.  Kno|i,  etol  :-25  Weii- 
dell,  419  :— 9  PickeriDg,  338  :— Ourtii»  Digest  Supreme  Court  tJ.  S.,  p.  678,  Usage  ;-— 
2  Pv8<m«  on  Contacts,  pp.^  to  59  $  of  the  effeot  of  Customs  or  Usages  :— 7  'Bim 
ihud  Blackburn,  278-79. 

(8)  8  U.  C.  Law  Repts.,  No.  T,  July,  1862,  Curtis  Ts.  O.  T.  R.  R.  Co.  ($3ù% 
damages)  :— Addison  on  Contracts,  Ed.  1857,  p.  509  :— 3  Barn,  and  Aid.,  p.  728,  Smiai 
knd  Wilson,  Remarks  of  Baron  Parke  :— 2  HttlM^rd  on  Torts,  pp.  .M9»^76,  N7,  Jlfim. 
il,  24,  2»,  26  c^'^doz  to  Bng.  Com.  jtkw  Reports,  Kew  Srial. 


228 

Jadgmeut  Mcaidizigly  t--It  was  from  this  jn4gixi#nt  iJbLat 
an  appeal  was  instituted. 

Dbummond,  Justice  :-^AfteT  recapitulating  the  pleadjjags 
and  proof  stated  that  a  new  trial  must  be  granted.  The 
contract  as  to  the  return  ticket  was  a  valid,  binding  con- 
tract, and  ought  to  be  enforced.  The  Court  was  unani- 
mous as  to  tins,  It  W9fi  said  there  were  no  notices  posted 
in  the  ciurs  as  to  enforcing  the  company's  rules,  but  no  such 
notices  were  necessary.  If  a  man  voluntarily  makes  a 
contract,  he  requires  no  notice  in  order  io  bind  him  to 
perform  it  The  plaintifiT  Was  not  sustained  in  his  allegation 
of  violence  on  the  part  of  the  conductor,  and  it  was  proved 
that  the  conductor  carried  out  the  company's  instructions 
on  the  very  train  in  question.  But  even  if  the  conductor 
had  acted  otherwise,  and  allowed  passengers  to  use  spent 
return  tickets  ten  times  or  oftener,  that  could  not  relieve 
the  plaintiff  from  his  coi^tre-ct.  '  He  was  bound  to  return 
within  the  time  agreed  on,  or  lose  the  benefit  of  his  ticket, 
and  could  not  be  relieved  from  this  by  the  neglect,  on  the 
part  of  conductors,  to  obey  the  instructions  of  the  company. 
Even  if  such  neglect  were  proved,  which  was  not  the  case 
here. 

It  appeared  to  him  there  must  be  «cHne  strong  prejudice 
against  railway  corporations  or  against  the  appellant»,  if 
such  verdicts  were  given,  merely  because  the  company 
wished  to  carry  out  a  valid,  legal  contract  in  a  legal  manner. 

MoNDELET,  Justice  : — Could  not  acquiesce  in  the  pre- 
tension that  if  the  company  had  allowed  certain  persons 
to  pass  on  spent  return  tickets,  therefore,  all  persons  had 
a  right  to  pass  with  such  tickets. 

Meredith,  Justice  : — The  evidence  instead  of  establish- 
ing a  usage  as  to  return  tickets  estabUshes  an  abuse.  But 
an  occasional  neglect  of  duty  on  the  part  of  a  conductor 
cannot  set  aside  a  contract.  The  Judge  ought  to  have 
charged  the  jury  that  such  contract  existed,  and  that  the 
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plaintiff  had  no  right  to  return  on  the  8th  after  the  expiry 
of  the  delay.   ' 

Judgment  in  appeal  : 

Seeing  that  the  verdict  of  the  jury  entered  against  the 
appellants  was  contrary  to  evidence  :  Seeing  that  the  pre- 
siding Judge  at  the  time  of  the  trial  should  have  directed 
the  jury  to  find  a  special  contract  under  which  the  ticket 
given  to  the  respondent  by  the  appellants  was  to  be  "  Good 
"  for  day  of  date  and  following  day  only,"  and  was  pur- 
chased on  the  6th  day  of  November,  1861,  and  that  the 
respondent  presented  his  return  ticket  to  the  conductor 
after  the  period  of  time  elapsed,  to  wit,  on  the  8th  day  of 
the  same  month,  and  that  the  ticket  was  spent  and  useless, 
and  that  the  respondent  was  properly  ejected  from  the 
cars  of  the  appellants,  and  that  the  charge  of  the  said 
learned  judge  was  erroneous  in  law. 

Seeing,  therefore,  that  in  the  judgment  appealed  from 
there  is  error,  it  is  considered. that  the  said  judgment,  to 
wit,  &c.,  be  reversed  ;  and  proceeding  to  render  the 
judgment  which  the  Court  below  ought  to  have  rendered, 
it  is  ordered  that  the  said  verdict  be  set  aside  and  that  a 
new  trial  be  awarded,  with  costs  of  both  Courts. 

Cartier  &  Pominville,  for  appellants. 

McKay,  Counsel. 

Perkins  &  Stephens,  for  respondent. 

DoRioN,  V.  P.  W.,  Counsel 
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COUR  SUPÉRIEURE.— QUÉBEC.  • 

Présent  : — Stuabt,  Juge. 

iBiiOUiN : Appelant. 
et 
Abmstrong Intimé. 


Jngé  :— lo.  Qu'a  ne  suffit  pas  qae  l'avis 
oe  U  pftrt  dn  eapitaine  d'un  raisseau,  re- 
qou  par  la  12  Vio:,  Cap.  144,  Sec.  76,  re- 
latif aux  lois  de  la  Maison  de  la  Trinité 
d«  Qoébeo,  pour  la  poursuite  du  pilote 
Menié  de  négligence  grossière  pendant 
qi'il  était  en  charge  de  tel  vaisseau,  soit 
envoyé  aa  maître  du  havre  dans  les 
quatre  joars  ensuivant  l'arrivée  du  vais- 
Nau  dans  le  port  ;  mais  qu'il  faut  de 
plu  que  cet  avis  parvienne  à  sa  destina- 
tion dans  ce  délai. 

So.  Que  preuve  doit  être  faite  dans  la 
non  que  oet  avis  a  été  donné  et  qu'il  a 
été  reçu  dans  ce  délai. 

^' Que,  dans  l'espèce,  l'avis  donné 
s'était  pas  suffisant,  parce  qu'il  ne  com- 
portaît  pas  plainte  contre  le  pilote. 


Held  :— lo.  That  it  is  not  sufficient  that 
the  notice  on  the  part  of  the  captain  isS  a 
vessel  required  bj  the  12  Vict,  Cap.  144, 
Sect.  76,  relative  to  the  laws  of  the  Trinity 
House  of  Quebec,  for  the  prosecution  of 
pilots  accused  of  gross  negligence  while 
in  charce  of  such  vessel,  would  be  sent 
to  the  narbour  master,  within  the  four 
dajs  next  after  the  arrival  of  such  vessel 
in  port  :  but  such  notice  must  also  reach 
the  harbour  master  within  that  delay. 

2o.  That  proof  must  be  given  in  the 
cause  that  such  notice  was  given  and 
that  it  was  received  within  the  (ulay  fixed. 

3o.  That,  in  the  case  submitted,  tJie 
notice  given  was  insufficient,  inasmuch  aa 
itoontaind  no  complaint  against  the  pilot. 


Jugement  rendu  le  9  avril,  1866. 

L'appelant,  pilote  licencié  i)our  le  havre  de  Québec  et 
au  dessous,  avait  été  condamné  par  la  Maison  de  la  Trinité 
à  la  suspension  de  sa  licence  de  pilote  pendant  un  an,  pour 
avoir  échoué  le  vaisseau  ChillianwaUah^  pendant  qu'il  en 
avait  la  charge. 

En  Cour  Supérieure,  l'appelant  plaida  manque  de  l'avis 
requis  par  la  loi,  et  soutint  que  la  lettre  suivante  ne 
pouvait  former  une  plainte  suffisante  pour  donner  lieu 
à  la  poursuite  contre  l'appelant  Cette  lettre,  adressée 
par  le  maître  du  vaisseau  au  maître  du  havre,  était  ainsi 
conçue  ; 

^  The  pilot  of  the  ChillianwaUahy  vehich  sailed  froni  the 
port,  the  Slst  October,  got  her  on  shore  on  the  East  End 
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of  Bic   Island,  on  the  South  East  reef,  on  Thursday 
morning,  9th  instant,  about  3  o  clock. 

(Signed,)        Edward  OTlaherty, 

Master/' 

Quand  bien  même,  disait  l'appelant,,  cette  lettre  serait 
un  avis  suffisant  et  'constHuerait  une  plainte  c(mtre 
le^  pilote,  le  jugement  devrait  également  être  renversé, 
parcequ'il  n'y  avait  dans  la  cause  aucune  preuve  que  cet 
avis  eut  été  reçu  par  le  maître  du  h&vre  daoïfi  les  quatre 
jours  ensuivant  ranivée  du  vaisseau  dans  le  port,  ce 
qui  devait  être  iaît  d'après  les  dispositions  de  la  66me 
section  du  statut  relatif  à  la  maison  de  la  Trinité  de' 
Québec,  qui  dit  : 

"  And  be  it  enacted  :  That  the  master  of  any  vessel, 
believing  that  he  has  ground  of  complaint  against  his  Pilot 
for  bad  conduct  during  the  upward  and  downward  pas- 
sage of  such  vessel^  shall,,  on  pain  of  losing  aE  right  of  com- 
plaint, ioform  the  Harbour  Master  thereot  within  four  days 
after  his  arrival  in  the  harbour  of  Quebec," 

La  Cour  en  rendant  le  jugement  suivant,  décida  œs  dif- 
férents points  suivant  les  prétentions  de  l'appelant. 

The  Court  having  seen  and  examined  the  proceedings 
of  record,  as  well  those  had  before  this  Court,  as  those  had 
before  the  Trinity  House  of  Quebec,  in  the  present 
cause,  &c. 

Considering  that  there  is  error  in  thé  judgment  ajK 
pealed  from,  to  wit,  the  judgment  rendered  by  the  Trinity 
House  of  Quebec,  on  the  first  day  of  December,  <me  thou- 
sand eight  hundred  and  sixty-five,  against  the  said  Paul 
Blouin,  6usx)ending  him  from  his  duties  of  pilot  for  twelve 
calendar  months  from  the  sixteenth  day  of  the  said  month 
of  December,  and  that  there  is  no  evidence  of  mis-conduct 
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tft  grosg  negligence  in  the  said  Paul  Blonin,  while  in 
charge^  as  pilot,  of  the  àikp  Chillianwailah  ;  aiid  moreover 
that  there  was  bo  complaint  in  legal  fenn  before  the  said 
Tnatty  House  as  required  by  law;  the  Conrt  doth  reverfte, 
annnl  and  set  aside  the  «aid  judgment,  with  costs  in  fayor 
of  the  said  Paul  Blouin,  and  against  the  respondent 

€AfiON  et  DuvAii,  pour  raiq[>elnLt. 

Alleyn  et  AiiLEYN,  pour  l'intimé. 


€aUR  SUPÉRIEURE.— QUÉBEa 
Présent: — Taschereau,  Juge. 


No.  1552. 


'  Ezparte  Georok  Y  AiLLANCOvnT.... Requérant 

jHTur  bref  de  Certiorari, 
et 
Lb  Conseii^  Municipa2:<  db  la  paroisse    * 
DE  St.  Room  de  Québec  ^vd.. Demanderesse 

en  Cour  Inférieure^ 


Jnfé  :~-lo.  Qu'une  jpounnite  en  Tertn 
du  cAap.4,  Stet.  Re^  du  Bai-Canada, 
Aonr  Tente  de  liqueurs  spirituenees  eans 
liMnee,  peut-être  inatitûée  an  nom  d'un 
Gonaeil  MaDifeipal,etqne  tel  eoBseil  a  qua- 
lité pour  poursuivre  en  vertu  de  la  24 
Yietoria,  ebap.  29,  eeo.  4,  eous-seo.  20. 

2a.  Qn*ane  conriotion  rendue  sous  l'au- 
inité  dn  dit  acte  par  un  Juge  des  Sessions 
de  la  Paix,  ne  peut  être  portée  devant  1» 
<3oiir  Suppure  par  eerttorori.  * 


Held  .--^lo.  That  a  proieoution  in  vir- 
tue  of  the  Cons.  Stat  for  L.  C,  eap.  6,  for 
selling  spirituous  liquors  without  a  license, 
maj  be  brought  in  the  name  of  a  Muni- 
cipal Council,  and  \haX  such  council  1ft' 
qualified  to  prosecute  in  virtue  of  the  24th 
Vict.,  eap.  29,  sect.  4,  sub-sect  20. 

2o.  That  a  conviction  under  the  au- 
thority of  the  said  act  bj  a  Judge  of  the 
Sessions  of  the  Peace,  cannot  be  brought 
before  the  Superior  Court  by  oerttorar». 


Jugement  rendu  le  19  janvier,  186& 


La  poursuite  en  b  cause  avait  été  instituée  en  vertu  du 
chap.  6  des  Stat.  Réf.  du  Bas^Canada  contre  le  défendeur 
Vaillancourt,  i)our  avoir  vendu  en  détail  des  liqueurs  spirit 
tueuses  sans  la  licence  requise  par  la  loi,  par  devant  le 
Juge  des  Sessions  de  la  Paix,  et  jugement  avait  été  rendu 
contre  le  requérant,  le  condamnant  à  la  pénalité  imposée 
par  le  dit  statut.  La  plainte  contre  le  défendeur  était  con» 
Çtte  en  ces  termes  : 
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The  Municipal  Ootmcil  of  the  south  part  of  the  parish 
of  St.  Eoch  of  Quebec,  said  part  being  and  constituting  the 
municipality  of  the  parish  of  St.  Roch  of  Quebec  South,  in 
the  district  of  Quebec,  bn  behalf  of  Our  Sovereign  Lady 
tlie  Queen,  prosecutes  George  Yaillàncourt  of  the  said 
parish,  in  the  said  district  of  Quebec,  trader. 

For  that  whereas  ÛkB  said  G-eorge  YaillancQurt  did, 
at  the  parish  aforesaid,  in  the  district  aforesaid,  to  wit, 
in  the  house  and  premises  there  situate  of  him  the  said 
George  Vaillancourt,  within  the  Umits  of  the  said  muni* 
cipality  of  the  parish  of  St.  Roch  of  Quebec  South,  on  the 
eighteenth  day  of  June,  in  the  year  aforesaid^and  at  simdry 
times  before  and  since,  sell  by  retail  in  quantities  less  than 
three  gallons  at  a  time,  certain  spirituous  hquors,  to  wit  ; 
Gin,  without  the  license  required  by  the  provisions  of  the 
statute  in  such  case  made  and  provided,  contrary  to  the  said 
statute.  Whereby  and  by  force  of  the  said  statute  the  said 
Gteorge  Vaillancourt  hath  become  hable  to  pay  the  sum  of 
lifty  dollars  currency. 

Wherefore  the  said  Municipal  Council  prays  judgment  iu 
the  premises,  and  that  th«  said  George  Vaillancourt  may 
be  condemned  to  pay  the  saidsum  of  fifly  dollars  currency,, 
for  the  said  offence,  and  costs. 

Le  19e  jour  de  juillet,  1866,  le  dit  Juge  des  Sessions  de 
la  Paix  rendit  jugement,  maintenant  la  dite  plainte. 

Le  défendeur  présenta  une  requête  à  la'Cour Supérieure 
pour  le  district  de  Québec,  le  4  d'octobre,  1866,  pour  l'ob- 
tention d'un  bref  de  certiorari  contre  cette  conviction,. 
laqueUe  requête  contenait  entr'autres  les  raisons  suivantes, 
savoir  : 

1°  Parceque  par  la  dite  plainte  ou  information  il  n'y  a 
aucune  offense  distincte  alléguée  avoir  été  ccmimise  par  le- 
requérant. 

2°  Parceque  la  dite  plainte  ou  information  n'allègue 
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pas  quand  a  été  commise  la  prétendue  offense  imputée  au 
dit  requérant. 

3°  Parceque  le  jugement  rendu  contre  le  dit  requérant 
n^est  pas  conforme  à  la  plainte  ou  information. 

4P  Parceque  la  dite  plainte  ou  information  ne  spécifie 
pas  d'une  manière  certaine  et  i>ositiye  la  quantité  de  bois- 
son vendue  par  le  dit  requérant,  et  ne  contient  aucune 
charge  suffisante  en  loi  pour  justifier  le  jugement  rendu 
contre  le  dit  requérant. 

5°  Parceque  la  plainte  ou  information  est  faite  au  nom 
du  Conseil  Municipal  de  la  partie  £ud  de  la  paroisse  de  St. 
Boch  de  Québec,  et  qu'en  loi  le  dit  Conseil  Municipal  est 
et  était  inhabile  à  faire  la  dite  plainte  ou  information. 

6^  Parceque  la  dite  conviction  n'a  pas  été  rendue,  avec 
justice  et  équité,  et  est  contraire  à  la  loi,  et  que  le  dit  Juge 
des  Sessions  de  la  Faix  n'avait  aucxme  jurisdiction  en  la 
dite  cause. 

La  dite  requête  ftit  le  même  jour  accordée,  et  l'émanation 
du  bref  de  certiorari  permise,  et  la  cause  ayant  été  subsé- 
quemment  inscrite  pour  audition,  la  conviction  fut  main- 
tenue avec  dépens. 

Taschereau,  Juge  : — ^Un  bref  de  certiorari  a  été  émané 
en  cette  cause  contre  un  jugement  rendu  par  le  Juge  des 
Sessions  de  la  Paix,  à  Québec,  le  19  de  juiUet  dernier,  sur 
requête  du  nommé  G-eorgo  Vaillancourt,  qui  prétend 
avoir  été  lésé  par  ce  jugement.  De  la  part  du  requérant 
il  a  été  prétendu  que  la  plainte  ou  déclaration  n'avait  p^s 
été  signée  par  le  plaignant,  mais  par  ses  procureurs  ad  litem^ 
et  qu'elle  était  défectueuse  et  non  conforme  à  la  loi  ;  que 
la  plainte  ne  mentionnait  pas  quand  l'offense  avait  été  com- 
mise ;  que  la  plainte  n'était  pas  datée  ;  que  la  quantité  de 
boisson  velidue  n'était  pas  énoncée  d'une  manière  suffi- 
samment claire  poux  lui  p^mettre  de  se  défendre  de  l'ac- 
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eosation  portée  contre  lui;  quelacorporati(»rdeIaditemii^ 
iiicix>alité  seule,  sons  son  nom  collectif,  avait  le  droit  de  ^pour- 
suivre, et  enfin  le  défaut  de  jurisdiction  de  laCour  Inférieure,, 
attendu  que  rien  ne  constatait  que  la  procédure  avait  été 
prise  dans  les  six  mois  à  compter  de  la  commission  de- 
l'offense. 

De  la  part  de  la  défense,  on  a  prétendu  que  la  conviction^ 
était  conforme  à  la  loi  et  à  la  preuve^  et  qu'on  ne  pouvait  pas^ 
attaquer  cette  conviction  au  moyen  d'un  bref  de  certiorari^ 
et  que  la  loi  contenait  une  disposition  expresse  à  cette 
égard.  Des  prétentions  du  lequérant^  les  seules  qui  me 
paraissent  sérieuses  et  propres- à  annuler  le  jugem^^it  de  la. 
Cour  Inférieure^  s'il  y  avait  lieu,  sont  le  défaut  de  date  dana 
la  i^aînte  i>our  établir  quand  l'offense  imputée  au  requé- 
rant aurait  été  commise,  et  l'omission  de  la  date  au  bas  de 
la  plainte»  de  manière  qu'il  est  impossible  de  dire  si  la. 
poursuite  a  été  faite  dans  les  six  mois  à  compter  de  la  date* 
de  la  ^commission  de  l'offense»  laissant  planer  le  doute  sur 
la  jurisdiction  du  tribunal  inférieure,  et  j'aurais  été  dispoèé  à 
maintenir  le  certiorari  pour  ces  raisons,  mais  devant  cette* 
clause  du  statut  qui  enlève  le  droit  d'évocation  par  certio^ 
rari  à  la  Cour  Supérieure,  je  dois  me  conformer  à  la 
lettre  de  la  loi. 

Quant  à  la  question  de  savoir  si  un  conseil  municipal  a 
droit  de  {xmrsuivre  une  offense  de  cette  nature  devant  les. 
tribunaux,  j*ai  déjà  décidé  qu'im  conseil  municipal  avait 
ce  droit,  et  je  sois  encore  de  la  même  i^inion.  La  24  Yic.^ 
chap.  29,  lui  donne  ce  droit  en  termes  clairs  et  précis,  au 
reste  la  preuve  offerte  en  Cour  Inférieure  établit  d'une 
manière  à  n'en  pas  douter  que  ^A  déiendem',  présent  requé- 
rant, s'est  rendu  coupable  de  l'offense  dont  il  est  accusé,  et 
je  dois  en  conséquence  renvoyer  le  certiorari  et  p^nuettr^ 
l'exécution  du  jugement  de  la  Cour  Inférieure. 

SuaoB,  pour  Yamancourt. 

Andrews  &  Akdbews,  pour  k  Cons^  Ifunidpal. 
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SUPSEâOB  COURT.— QTJÏIKBC. 

IN  REVIEW. 

IBefore: — ^BADGfLET,  Stuart  and  Taschereau,  Justices. 

MoFFETTE Plaintiff. 

vs. 
The  GrRAND  Trunk  Bailway  Company  of 

Canada Defendants. 


Held  :— 1o.  Thai  »  party  ining  in  da- 
magM  resulting  from  imputod  onlpable 
fault  or  negligence  on  the  part  of  the  dé- 
fendant, matt  himself  be  without  anr  mis- 
eondnctor  ftnlt  and  hate  «red  ordinary 
eare  ;  and  that  where  an  iigonr  has  re- 
suited  from  the  negligence  of  both  par- 
lies, nMre  especially^  if  without  a«j  wantm 
or  intentional  wrong  on  the  part  of  either, 
■a  aotioa  iHIl  not  he. 

2o.  That  to  sustain  an  action  in  da- 
magcni  resulCing  from  negligence  on  the 

rrt  of  the  defendant,  the  burden  of  proof 
shew  such  wilful  negligence,  or  ouer- 
wise,  by  the  defendant,  is  on  the  pUintiff, 
who  is  farther  bound  to  shew  ordiaaiy 
eare  by  himeetf,  or,  that  if  he  himself  did 
Bot^xeroise  ordinary  care,  this  did  not 
•onfribute  to  the  alleged  ii^ry. 

3o.  That  then  must  be  affirmative 
proof  of  due  care  at  the  tmie  of  the  acol- 
oant* 

4o.  That  when  damaee  is  done  bv  a 
Mrty,  in  the  ejwroise  of  his  lawful  rights, 
the  plaintiff  must  prove  that  the  loss 
oeonred  without  his  fault,  and  by  the 
Mi^aet  of  the  defendant. 

5o.  Thst  Iheogh  ttie  drftedaot  Is 
guilty  of  gross  nesligence,  causing  da- 
mage to  the  plaintiff,  yet  where  the  plain- 
tiff was  gpnilty  of  want  of  ordinanr  care, 
eontributing  essentlally  to  the  lignry,  he 


Jugé:— lo.  Qall  &nt  que  celui  4Md 
réclame  des  dommages  causés  par  la 
faute  grossière  ou  par  la  négligence  da 
défendeur  soit  lui-même  à  l'abri  d'une 
imputation  de  négligence  ou  manque  da 
sou  ordinaire;  et  que  dans  le  cas  oh  la 
tort  serait  le  résultat  d^une  faute  com» 
Qune,  et  plus  partioulidrement  dans  l'ab- 
sence d'aucune  voie  de  fait  ou  tort  prémé- 
dité, 11  n'y  a  pas  d'action. 

2o.  Que  pour  maintenir  une  action  pu. 
dommages  causés  par  la  négligence  da 
défendeur,  I'oihm  probandi  quant  ^  telle 
négligence  incomne  sur  le  demandeur, 
qu(  en  outre,  sera  tenu  de  prouver  qu'il 
n'y  a  pas  eu  manque  de  soin  de  sa  part, 
on,  s'a  y  a  au  négugenee  de  sa  part,  que 
telle  négligence  n'a  nullement  contribué 
au  tort  dont  on  le  plaint. 

3o.  Qu'il  faut  produire  preuve  affirma- 
tive de  précautions  suffisantes  à  l'époqna 
de  l'aoeident. 

4o.  Que  quand  le  dommage  est  causé 
par  une  persctae  dans  l'exercice  de  ses 
droits  légaux,  il  faut  que  le  demandeur 
établisse  qu'il  n'y  a  pas  eu  faute  de  sa 
«art,  et  qiriLy  a  an  négligence  de  la  part 
du  défendeur. 

9o.  Que  dans  le  eae  où  le  défendaar  est 
coupable  de  négligence  grossière  causant 
le  dommage,  d  le  demandeur  a  montré 
un  manque  de  soins  ordinaires  et  a  ainsi 
essentiellement  contribué  au  tort,  il  n'a 
pas  drdt  d'action. 


Jadgment  rendered  the  5th  March,  1866. 

The  plaintiff  brought  suit  against  the  defendants,  befbtè 
tiie  Circuit  Court  for  Lower  Canada,  sitting  at  Quebee, 
and  declared  that  the  defendants  so  negligently  and  care- 
lessly managed  their  Bail-Boad  and  locomotives  thereon, 
that  they  caused  their  cars  to  come  violently  in  collision 
With  a  certain  horse  of  the  plaintiff,  whereby  the  horse  was 
injured,  ate,  &;c. 
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That  the  said  injury  was  caused  by  the  [fault  of  the 
defendants,  in  not  taking  proper  precautions  in  running 
their  cars  across  a  public  highway,  the  said  defendants 
neglecting  to  station  any  persons  where  their  said  line  of 
railway  crossed  the  pubhc  highway,  for  the  purpose  of 
warning  persons  on  the  highway,  which  from  the  situation 
of  the  crossing  was  absolutely  necessary,  and  for  the  want 
of  which  the  said  highway  was  rendered  dangerous  to 
travellers,  going  oyer  the  said  crossing  ;  to  the  damage  of 
the  plamtiff  of  $140.00. 

The  defendants  pleaded  a  défense  au  fonds  en  fait,  upon 
which,  issue  having  been  joined,  the  parties  respectively 
went  to  proof,  and  having  beeh  heard  upon  the  merits,  the 
action  of  the  plaintiflf  was  dismissed  with  costs  :  "  Considé- 
"  rant  que  le  demandeur  a  failU  de  prouver  les  allégations 
"  principales  de  sa  déclaration." 

Upon  this  judgment  the  plaintiflF  inscribed  in  review, 
and  the  facts  of  the  case  and  the  groimds  for  confirming 
the  judgment  of  the  Court  below  are  folly  stated  in  the 
reasons  of  the  learned  Judge  who  rendered  the  judgment 
in  the  Court  of  review. 

Badolby  Justice: — ^Action  in  damages  for  injury  in- 
JBicted  by  defendants  rail  car  upon  the  plaintifi^s  horse,  by 
which  his  horse  became  unserviceable  and  useless. 

The  accident  occurred  in  January  1865,  in  day  Ught. 
The  plaintiff  is  a  brewer  and  suppUes  his  customers  by 
sending  his  beer  round  to  them;  upon  the  occasion  in 
question  his  beer  sleigh  was  under  the  care  of  a  full  grown, 
lad,  capable  of  taking  proper  care  of  it  and  of  the  horse 
attached  to  it,  the  horse  was  most  gentle  and  could  be  led 
by  a  girl  or  a  child,  and  moreover  was  accustomed  to  the 
movement  of  the  railroad  engines  and  cars  and  never 
started  or  was  disturbed  by  them  ;  finally,  the  driver  was 
^customed  to  them  also  and  to  the  part  of  the  road  where 


233 

tiie  addent  occttrred,  liaving  used  that  road  for  several 
months  previotisly  in  serving  his  master's  customers. 

The  position  of  the  crossing  where  the  accident  occurred 
need  not  be  farther  mentioned  than  by  saying  that  the 
railroad  track  line  is  the  main  line  from  the  west  to  Point- 
Levi,  and  at  the  locality  in  question,  and  for  a  considerable 
distance  west  and  east  of  the  place,  the  line  was  straight. 
The  travellers'  high-way  had  several  months  before  the 
time  of  the  accident  crossed  the  track  somewhat  more  to 
the  east,  where  the  crossing  was  at  a  right  angle  to  the 
track,  and  it  was  deemed  imprudent  not  to  keep  a  road- 
keeper  there  to  give  notice  to  travellers  of  the  approach  of 
the  cars.    To  remedy  this  inconvenience  the  Grand  Trunk 
Railway  Company,  at  the  suggestion  of  the  cori)oration  of 
the  town  of  Levi,  where  this  crossing  was  situated,  re- 
moved it  to  a  point  more  to  the  west  where,  instead  of  the 
high-way  being  taken  round  the  mills  and  buildings  which 
at  the  former  crossing  thereby  obstructed  the  sight  of  the 
track  and  of  the  trains  going  along  the  road  either  way,  it 
was  taken  in  front  of  those  buildings  and  made  to  cross 
the  rdlroad  track  obliquely.    The  breadth  of  this  track  is 
5^  feet  and  the  crossiiig  at  right  angles  would  necessarily 
be  that  measure  also,  but  the  obUque  crossing  occupies 
about  ten  feet,  to  that  extent  also  remaining  Hable  to  acci- 
dents and  necessarily  requiring  somewhat  greater  care  on 
the  part  of  travellers:  it  was  not  however  considered 
necessary  to  station  a  road-keeper  there,  because  the  entire 
track  west  and  east  could  be  seen  for  a  considerable  dis- 
tance by  travellers  near  to  the  track  in  consequence  of  the 
higb-way  being  in  this  manner  carried  in  front  of  the  buil- 
dings.   It  is  in  evidence  that  from  the  point  A  on  the  plan 
produced  by  the  plaintiff,  which  was  fifteen  feet  directly 
from  the  track  and  from  the  place  where  the  accident 
occurred,  an  approaching  traveller  could  see  up  and  down 
the  track  about  250  feet,  according  to  Mr.  Larue,  the  sur- 
veyor, who  drew  the  plan,  but  considerably  morç  according 
to  other  witnesses  examined,  which  extent  of  sight  was 
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siecesBarily  aaid  of  course  jnroloiiged  at  each  foot  of  approach 
from  that  distance  of  fifteen  feet  to  the  track  itseif .  TJpoft 
the  occasion  in  question,  the  plaintiff's  horse  and  sleigh, 
under  the  charge  of  his  young  man,  a  lad  of  eighr 
teen,  as  he  himself  swears,  were  following  another  sleigh 
going  in  front.  Up  to  about  forty  feet  from  the  track  Ihe 
plaintiff's  horse  had  been  going  at  a  trot,  but  from  that 
time  he  went  more  slowly,  au  pas,*Ûie  drirer  walking  near 
the  sleigh  and  holding  the  reins  in  his  hand  :  the  pre- 
ceding sleigh  was  on  the  track  when  the  approaching  cars 
were  seen,  and  the  man  in  front  beat  his  horse  and  pushed 
him  across  safely:  the  plaintiff^s  driver  swears  that  his 
horse  was  nearly  touching  that  voiture-  and  must  have 
been  upon  the  track  a  little  way  and  he  thought  he  could 
get  over  also  and  made  the  attempt,  but  finding  it  useless 
he  pulled  his  horse  back  and  got  both  sleigh  and  horse  from 
off  the  track;  unfortunately  however,  the  horse's  head 
came  in  contact  with  one  of  the  cars  and  received  so  heavy 
a  concussion  that  the  animal  was  stunned  and  thrown 
down,  and  has  become  useless,  having  lost  his  head,  to  use 
a  common  term;  the  horse  was  a  good  serviceable  animal 
and  was  worth  thirty  pounds,  its  only  worth  now  is  its 
hide. 

This  is  one  of  those  cases  in  which  questions  of  negli- 
gence and  ordinary  care  come  up  for  examination,  and  in 
which  the  judge  presiding  exercises  not  only  judicially 
upon  the  law  of  the  case,  but  also  acts  as  a  jury  hi  settlings 
the  matter  of  fact  of  negligence  or  otherwise. 

The  general  rule  is  that  a  plaintiff  suing  for  culpable 
fault  or  neghgence  must  himself  be  without  any  miscon^ 
duct  or  fault  and  have  used  ordinary  care,  and  that  where 
an  injury  has  resulted  from  the  negligence  of  both  parties» 
more  esi)ecially  if  without  any  wanton  or  intentional 
wrong  on  the  part  of  either,  an  action  cannot  be  main^ 
tained. 
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In  like  manner  the  prevailing  doctrine  is  that  to  sostam 
an  action  for  negligence  the  bnrden  of  proof  is  on  the 
plaintiff  «to  show  negligence,  wiHnl  or  otherwise,  by  the  de- 
fendant, and  ordinary  care  by  himself,  or,  that  if  he  himself 
did  not  exercise  ordinary  care,  this  did  not  contribute  toi 

&e  alleged  injury. 

• 
And  it  is  further  a  prevalent  doctrine,  tiiat  there  must 
be  affirmative  proof  of  due  care  oi  the  verp  time  of  the  acci^ 

I  need  scarcely  add  as  a  general  summary  that  when 
damage  is  done  by  a  i>arty,  in  the  ezerdse  cfhis  lawful 
fights^  the  plaintiff  must  prove  that  his  loss  occurred  with- 
out his  fault,  and  by  the  defendant's  neglect. 

So  also  it  has  been  held,  and  is  another  rule  in  such  cases, 
that  though  the  defendant  is  guilty  of  gross  n^ligence» 
causing  damage  to  the  plaintiff,  but  where  the  plaintiff  him- 
self was  guilty  of  want  of  ordinary  care,  contributing  essen- 
tially to  the  injury,  fixe  plaintiff  cannot  recover. 

Tiiese  are  not  new  rules.  Lord  Ellenborough,  as  long 
1^  a&  his  time,  so  ruled  in  Butterfield  vs.  Forester  that 
one  x^erson  being  in  &ult  wffl  not  dispense  with  another 
uong  ordinary  care  for  himself.  ^  ^^^  things,  he  said, 
^  must  concur  to  support  this  action,  an  obstruction  in  the 
**  road  by  the  default  of  the  defendant,  and  no  want  of 
"^  («dinary  care  to  avoid  it  on  the  part  of  the  plaintiff"  (1). 
The  plaintiff  has  charged  the  infliction  of  the  damage  upon 
the  defendants*  gross  negligence  in  running  their  cars 
uppn  the  occasion  in  question.  Now  as  respects  the  ma- 
nagement of  their  cars  our  general  railroad  act,  at  section 
104,  provides  that  the  bell  or  the  whistle  shall  be  sounded 
at  a  distance  of  80  rods  at  least  before  arriving  at  crossings» 
and  shall  continue  to  sound  at  intervals  until  the  engine 
has  crossed  the  road  ;  under  penalty  for  eadi  infraction  (£ 

(I)  lIEas^aO. 
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$80  payable  by  the  company,  who  shall  be  liable  for  all 
damages  suffered  by  persons  injured. 

It  is  clearly  in  evidence  that  the  whistle  was  sounded  at 
the  whistling  post,  at  the  statutory  distance  and  continued 
for  what  is  termed  a  long  whistle  and  was  then  followed 
by  the  bell  which  was  kept  ringing  and  sounding  until 
a&er  the  crossing  had  been  passed,  and  further,  that  imme- 
diately upon  seeing  the  possibility  of  an  accident,  the  engi- 
neer caused  the  whistle  to  be  sounded  for  the  breaks  to  be 
put  on,  which  was  done  before  the  accident. 

In  so  far  as  the  requirements  of  the  statute  were  to  be 
observed,  there  was  clearly  no  negUgence  on  the  part  of 
the  defendant.  The  statute  plainly  shows  and  common 
sense  shows,  that  it  is  the  duty  of  a  Kailroad  Company  to 
slacken  speed  at  a  turn,  and  to  give  warning  when 
approaching  a  crossing  ;  nor  must  it  appear  that  such  duties 
were  disregarded  when  they  attempt  to  show  themselves 
not  gmlty  of  negligence.  Upon  this  point  it  has  been  held 
that  where  the  plaintiff  was  injured  at  a  railway  crossing 
by  the  collision  of  an  engine,  where  the  statute  required  at 
such  points  certain  specified  signals,  that  even  compliance 
with  the  requirements  of  the  statute  will  not  excuse  the 
company  from  the  use  of  care  and  prudence,  in  other  res- 
pects ;  and  that  it  Is  not  necessarily  enough  to  excuse  the 
company,  that  they  proved  the  usual  course  adopted  by 
enînneers  in  such  cases. 


■*&*^ 


Whith  such  rulings  of  law  as  the  above,  it  is  clear  that 
questions  of  negligence  and  ordinary  care  must  depend 
upon  the  circumstances  of  each  case  :  they  are  matters  of 
fact  to  be  considered  in  connection  with  all  the  circum- 
stances of  the  particular  case  and  to  be  determined  upon 
the  view  of  what  prudence  and  skill  require.  Ordinary  care 
in  crossing  a  high-way  may  be  gi-oss  negligence  at  that  of 
a  railroad  and  if  fiicts  are  proved  from  which  a  deduction 
can  be  drawn,  the  presumption  would  be  against  the 
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defendant,  subject  to  be  rebutted  however  by  the  defen* 
danfs  proof  that  he  has  taken  the  necessary  precaution  ; 
in  that  case,  the  onus  falls  upon  the  plaintiff  to  show  hifif 
own  ordinary  care,  because  wherever  the  plaintiff  had 
reason  to  suspect  the  danger  and  might  by  the  exercise  of 
prudence  have  escaped  it,  he  must  fail  to  recover  if  he  did 
not  exercise  that  prudence.  (1) 

It  is  established  in  evidence,  that  the  statutory  signal» 
were  given,  and  moreover  it  has  been  proved  that  for  a 
considerable  distance  beyond  the  whistling  i)ost,  the  engi- 
neer had  slackened  the  usual  speed  from  thirty  miles  to 
fifteen,  and  that  in  fact  the  speed  was  only  about  twelve 
from  some  distance  before  they  reached  the  crossing; 
under  these  circumstances,  the  question  of  neghgence 
cannot  be  held  against  the  company,  because  that  question 
as  asked  by  the  law  depending  upon  the  facts,  first  whether 
they  had  complied  with  all  such  statutory  and  reasonable 
precautions  for  the  safety  of  travelling  at  the  point,  as 
would  have  had  a  tendency  to  prevent  the  accide;at  in 
the  particular  circumstances  of  the  plaintiff'»  case,  and 
second,  wheher  in  the  management  of  their  train,  they, 
were  running  with  such  speed  as  would  be  proper  and 
suitable  in  approaching  a  highway,  must  be  conclusively 
answered  in  the  defendants'favour.  They  moreover  proved 
Ihat  sign-posts  were  on  the  road  on  both  sides  of  the  cross^ 
ings  as  required  by  the  railroad  act,  and  that  the  company 
were  not  bound  to  any  other  special  precautions. 

.  But  besides  all  this,  the  plaintiff  was  bound  to  show 
ordinary  care  on  his  part  to  entitle  him  to  maintain  hi» 
action,  because,  even  if  the  statutory  precautions  had 
been  disregarded,  the  party  suffering  damage  would  not 
be  entitled  to  recover,  if  he  was  himself  guilty  of  negli^ 
gence  which  contributed  to  the  injury. 

Now  the  driver  was  aware  of  the  dangerous  nature  of 


(1)  Holt  m  WilkM,  B.  and  Ald«,p.  304  :-^tteriU  ta.  6tark«7, 8  C«r.  k  P.,  p.  601. 
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the  crossing)  it  was  part  of  his  t|8ualduty  to  cross  th«fre>  hft 
had  been  going  fast  until  he  got  within  forty  feet  of  the 
track  line,  and  then  knowing  the  danger  went  au  pas  ;  he 
was  not  in  his  sleigh  driving  the  horse  and  able  to  check 
it  at  any  moment  but  walked  at  the  side  of  it  holding  his 
reins  ;  he  wcus  foUowk^g  another  sleigh  which  got  across 
«afely,  his  iiorse  almost  touching  it,  and  as  he  at  the  time 
told  Letarte,  a  witness,  quHl  suivait  une  autre  voiture  et  qiiil 
pensait  avoir  le  temps  de  passer^ 

Doubtless,  he  lo«t  time  in  the  attempt  to  cross,  and  also, 
lost  more  time  in  puUing  back  ;  he  was  not  even  then  in 
his  sleigh,  nor  is  it  shewn  that  when  the  horse  was  struck 
he  held  him  in  hand*  JBut  he  did  draw  his  horse  back,  the 
horse  was  most  steady,  most  manageable,  not  frightened 
by  the  railway  trains,  and  yet,  having  escaped  the  engine 
and  tender  which  were^  narrower  than  the  cars,  the  horse 
also  escaped  the  two  first  cars^  because  the  driver  himseli^ 
who  must  have  known  and  seen  how  the  accident  haj)- 
pened  and  how,  and  when,  and  by  what  means  the  horse 
was  struck,  much  better  than  the  two  witnesses  of  the 
defendant,  who  only  believe  that  the  animal  was  struck 
by  the  baggage  car,  the  driver  himself  admitted  at  the 
time  to  Begin,  a  witness  examined  in  the  case,  qu^  c'était  le 
troisième  char  qui  avait  frappé  le  cheval  ;  having  escaped  the 
two  preceding  cars  and  been  struck  by  the  third,  the 
deduction  appears  to  be  plain  enough  that  the  driver  had 
not  acted  with  care,  had  not  drawn  his  horse  far  enough 
from  the  track  or  had  stackened  his  hold  upon  the  horse's 
head  which  having  tamed  or  advanced^  was  struck  by  the 
<5ar. 

With  a  knowledge  of  the  danger,  it  does  seem  that  in 
passing  such  an  intersecticm  and  under  all  the  circums- 
tances of  this  case,  it  was  the  driver's  duty,  and  it  would 
be  the  duty  of  travellers  generally,  to  stop*  and  listen,  and 
look  both  waf  8  to  ascertain  by  both  senses,  whether  a  train 
was  within  sight  or  hearing,  and  if  the  want  of  this  pre* 
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cautiaa  ecmtdbisled^  aa  in  this  case  it  certainly  dicl,  directly 
to  the  injury  sustained,  the  plaintiff  cannot  recover,  even 
if  the  defendants  were  in  like  fault  on  their  part,  which 
has  not  been  proved. 

Doubtless,  from  the  evidence  adduced,  the  whistle  and 
bell  must  both  have  been  heard,  and  the  approaching  train 
must  have  been  seen  in  time  for  the  driver  to  keep  his 
horse  safely  off  the  track,  but  the  driver, 'as  too  often  hap- 
pens, eager  to  cross,  miscalculated  his  time  and  thought 
that  he  would  have  got  across  safely  also,  like  the  traveller, 
ahead  of  him.  * 

The  evidence  of  the  persons  brought  up  by  the  plaintiff 
to  prove  that  the  whistle  was  not  heard,  is  of  no  value  ; 
none  of  them  denying  but  what  it  might  have  soimded, 
although  they  did  not  hear  it,  being  at  the  time  otherwise 
occupied,  and  moreover  their  testimony  is  contracdicted  in 
the  plainest  and  most  positive  terms  by  the  evidence  of 
several  witnesses^  produced  by  the  defendants^ 

The  judgment  of  the  Superior  Court  by  which  the  plain* 
tiflTs  action  has  been  dismissed,  must  be  maintained,  and 
the  revision  also  dismissed  with  costs  against  the  plain- 
tiff (1) 

Andbews  &  Âia>RBWS,  for*respondent. 

Lelievbe,  Q.  C,  for  defendants. 


(1)  In  the  case  of  Stubley  vs.  The  London  and  North  Western  Railway 
Company,  (*)  the  marginal  abstract  is  as  follows  : 

"  Negligence^ Bailway^  Level  croMtn^.— There  is  no  general  duty 
on  railway  companies  to  place  watchmen  at  public  footways  crossing  the 
railway  on  the  lev^l  ;  but  it  depends  upon  the  circumitanres  of  each 
case  whether  the  omission  of  such  a  precaution  amounts  to  negligence 
on  the  part  of  the  company. 

"  A  railway  was  crossed  by  a  public  footway  on  a  levels  ^nd  was  pro* 
tected  by  gates  on  each  side  of  the  line,  and  caution  boards  were  placed 

(t)  Commoii  Law  séries  of  the  Law  Reports,  1  Conrt  of  Szoheqner,  p.  13. 
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near  the  gate».  The  view  uf  the  line  from  one  of  the  gates  was  ebe« 
tructed  by  the  pier  of  a»  railway  bridge  crossing  the  line  ;  but  on  the  level 
of  the  line  it  could  be  seen  for  300  yards  each  way.  A  woman  approach- 
ing the  line  by  that  gate  was  detained  by  a  luggage  train  on  her  side, 
and  immediately  on  its  having  passed,  crossed  the  line,  and  was  run 
down  and  killed  by  a  train  coming  along  the  other  line  of  rails.  There 
was  no  evidence  of  negligeuce  in  the  mode  of  running  the  trains  : — 

Held,  that  there  was  no  evidence  of  negligence  on  the  part  of  the  com- 
pany, but  that  there  was  evidence  of  negligence  on  the  part  of  the 
deceased. 

Bilbet  vi.  The  London^  Brighton^  and  South  Cocut  Bailway  Com' 
pany,  (*)  considered. 

And  in  the  case  of  Slapley  and  another,  Executors,  vs.  The  London, 
Brighton,  and  South  Coast  Railway  Company,  (f;  the  abstract  is  as 
follows  : 

Negligence^Railtoay  Company— Level  Crossings—Injury  to  foot- 
passenger— Absence  o/ Protection  for  Coj^riage  TVq^.— The  defen- 
fendants'  railway  crossed  on  a  level  a  public  carriage  and  footway  near 
to  the  P.  station.  There  were  gates  across  the  carriage-way,  and  a  turn- 
stile for  the  use  of  foot-passengers.  S.,  a  foot-passenger,  whilst  traversing 
the  railway  at  the  level  crossing,  was  kuocked  down  and  killed  by  one 
of  the  defendants'  trains.  At  the  time  of  the  accident,  contrary  to  the 
provisions,  by  statute  and  by  the  defendants'  rules,  for  the  safety  of  car- 
riage-traffiC|  the  gates  on  the  side  of  the  line  were  partially  open,  and 
there  was  no  gate-keeper  present  to  take  charge  of  them  ;  although  no 
traffic  was  passing  across,  and  although  a  train  was  overdue.  In  an 
action  against  the  defendants  by  the  executors  of  S.  : — 

Hdd,  that  there  was,  under  the  ciioumstances,  evidence  of  negligence 
on  the  part  of  the  defendants  to  go  to  the  jury,  inasmuch  as  by  neglecting 
the  required  precautions  for  the  safety  of  carriage-trafiic  the  defendants 
might  be  considered  to  have  intimated  that  ^eir  line  might  safely  be 
traversed  by  foot-passengers. 

BUbee  vs.  The  London,  Brighton  and  South  Coast  Railtoay,  (t)  fol- 
lowed. 


18  C.  B.  (N.  8.)  684;  34  L.  J.  (C.  P.)  182. 
"    -),  21. 

.B.  (N.S.)  68«;  34  L.J.  (O.P.)  182. 


lb  p.  21. 

18  0.: 
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COUB  DB  CIECUIT:— ARTHABASKA.    • 

Présent  : — Stuabt»  Juge. 

LfiMAY » * Demandev/r.^ 

vs. 
La  Municipalité  de  Chsster  Ouest Dtfenderesse; 

Jagé  :^(^iiii  iB8p«otoar  êM  ohèmini 
ne  peat  tier  nue  manioipAlité  pour  les- 
ttftnuiz4iiiSL«ûtfiMi«i  M*iiM4^1ar4H)e 
nnio^ité*;  el  qu'il  fwei.cuie- oewea- 
«H»  avee  le  ooifC'iiMBiii^  pou  i'oUU 


HeM  :— That  a  snrrejor  of  roedi  eaa- 
Bot  bind  a  manioipaUtj  for  works  ezeoat- 
edrty  hâ' ofdttiv  wttltoat'Clivkiwirledga 
of  sneli^  miariiolpalltr$  and  :  that  tiMn 
mast  be  a  oontaraet  with  the  maaléipat>' 
bodj  to  bind  it 


Jugement  rendu,  le  11  mars,  1862. 

Le  demandeur  poursuivait  pour  le  recouvrement  de  la. 
somme  de  X2ô,  poux  quatre  ponts  faits  sur  le  chemin.  Craig, 
dans  les  limites  de  la  municipalité  de  Chester  Ouest^  en 
1858.  La  défenderesse  plaida  par  une  dénégation  et  pr.T 
exception,  disant  qu'il  n'y  avait  jamais  eu  de  contrat  entre 
le  demandeur  et  la  défenderesse  au  stfjet*  des  travaux - 
réclamés»  et  que  le  tout  avait  été  fiaitsans  sa.pariioipation 
aucune.  La  j>reuve  établissait  les  Mis  allégués  par  la 
dèienderessa. 

Tâlbot,  pour  le  conseil  : — Soutenait  que  le  droit  d^aotion, 
"fions  de  telles  circonstances  ne  compétait  qu'en  faveur  de 
finspeoteur'  contre  le  prFopriétA»re  :du-terrain  trarersé^par 
le  chemin  sut  lequel  les^ponts  avaîent^ètécons^ruits.  (1) 

I/action- est  en^/conséquence^  renvoyée  arecdép^ks; 

Pacaud,  pour  le  demandeur. 
HoniiE)  pour  la  défenderesse. 
Talbot,  Conseil. 


(1)  Stal.  Sif.  tin  B.  0.,  eap.  M»  Me.  61,  ■oM.eee.  $4 
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SUPERIOR  COURT.— QUEBEC. 

IN  REVIEW. 

Before  :— Badgley,  Stuart  and  Taschereau,  Justices^ 


^  Young Plaintiff. 

vs. 
Baldwin Defendant. 


No.  136.   J  vs. 


I 


Held  :— 'That  interloeutory  judgmenta  |     Jngé  :— Qne  des  jngemeots  interloou-  i 

suktjeotto  %ppe«l  oan  al<»M  be  inaoribad   toires  oeuz  seulement  dont  l'appel  est  I 

for  review.  <  permis  lont  sigeti  à  révisiom.  j 

Judgment  rendered  the  4th  December,  1865. 

The  defendant  inscribed  the  cause  for  review  of  two  inter- 
locutory judgments  rendered  by  the  Superior  Court,  on  the 
9th  October,  1865,  dismissing  tiie  defendant's  demurrer  to 
the  special  answer  to  the  temporary  exception,  dismissing 
the  defendant's  demurrer  to  the  special  answer  to  the 
second  and  third  perpetual  exceptions,  and,  lastly,  dismiss- 
ing the  defendant's  demurrer  to  the  special  answer  to 
the  fourth  perpetual  exception. 

Upon  this  it  was  moved  on  behalf  of  the  plaintiff 
that  the  inscription  for  review  be  declared  of  no  effect  and 
made  void  : 

1°  Because  these  interlocutory  judgments  could  be  re- 
medied by  the  final  judgment  in  the  cause. 

2°  Because  these  judgments  could  not  be  reviewed  and 
examined  by  three  judges  of  the  Court  sitting  as  a  Court 
of  review. 

Judgment  : — ^Motion  absolute. 

VANNOVOUSy  for  plaintiff, 
Pemberton,  for  defendant 
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QUEEN'S  BENCH, 
appeâXi  side. 


DISTEIPT  OF  QUEBEC. 


Before: — DuvAi.,  Chief-Justice,  Aylwin,  Meredith, 
Dbtjmmond,  and  Mondelet,  Justices. 

Vanfelson Appellant 

and 
Mann Respondent. 


The  respaodent  sold  to  the  appellant  a 
qoantity  of  futtoelu  of  oertain  sizes,  set* 
wrth  in  written  contracts  signed  by  them 
mpeetively.  It  was  corenaoted  that  the 
appsllant  shonld  send  a  man  to  work  for 
tne  respondent,  and  superintend  the  get- 
ting oat  of  the  futtocks,  the  appellant 
freeing  to  receive  everything  marked 
off  for  her  'hj  the  man  she  would  select 
for  that  purpose.  The  respondent  ten- 
dered to  the  appellant  a  quantity  of 
fattocks  which  were,  although  marked 
off^,  under  size  and  of  an  inferior  quality, 
Thieh  she  refused  to  accept  : — 

Held  :— ^That  the  mandat  of  the  man  so 
wieeted  by  tibe  appellant  only  extended  to 
jodge  of  the  quality  of  the  f  nttocks  got  out 
by  me  respondent  ;  that  he  had  nothing 
to  do  witn*  their  size,  which  was  fixed 
by  the  contract,  and  that  he  had  no  power 
or  authority  to  bind  the  appellant  by 
marking  off  f nttocks  that  were  not  of  the 
Asei  and  quality  stipulated. 


L'intimé  vendit,  et  l'appelante  acheta» 
une  quantité  de  courbes, /«ttooib,  de  cer- 
taines dimensions,  établies  par  contrats 
sou*  seing  privé.  Il  fut  convenu  que 
rappelante  enverrait  un  homme  travail- 
ler pour  l'intimé,  et  pour  surveiller  la  con- 
fection des  courbes,  rappelante  s'obli- 
geantde  recevoir  tout  ce  que  Thomme 
choisi  par  elle  pour  cet  objet  marouerait 
comme  reoevable.  L'intimé  offrit  a  l'ap- 
pelante une  quantité  de  courbes  qui 
étaient,  quoique  marquées,  au-dessous 
des  dimensions  voulues  et  de  qualité 
inférieure,  lesquelles  elle  refusa  d'accep- 
ter : — 

Ju^é  :— Que  le  mandat  de  l'individu 
choisi  par  l'appelante  ne  s'étendait  qu'à 
juger  de  la  qualité  des  courbes  fournies* 
par  l'intimé  \  qu'il  n'avait  rien  à  faire 
avec  leurs  dimensions,  qui  étaient  éta- 
blies par  le  contrat,  et  qu'il  ne  pouvait 
lier  l'appelante  en  marquant  des  courbes 
qui  n'étaient  pas  des  dimeusions  voulue» 
et  de  la  qualité  stipulée. 


Judgment  rendered  the  28th  December,  1865. 


The  plaintiff,  in  the  Court  below,  declared  agamst  the 
defendant  in  an  action  of  assumpsit,  alleging,  that  on  the 
20th  October,  1863,  by  agreement  sous  seing  privée  between 
the  plaintiff  and  the  said  defendant,  Louise  Hélènç  Van- 
felson, acting  therein  through  her  husband,  her  autho- 
rized attorney,  the  plaintiff  sold,  and  the  defendant  bought, 
all  the  fattocks  that  the  plaintiff  should  ma^e  duringthe  then 
coming  season,  at  the  rate  of  six  dollars  per  piece,  to  be  deli- 
Tered  at  Cap  Rouge,  not  later  than  the  1st  day  of  July,  1864,, 
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that  it  wafi  farther  agreed  that  the  defendant  should  send 
up  a  man  to  work  for  the  plaintiff  and  superintend  the 
getting  out  of  the  fattocks,  that  the  defendant  agreed  to 
receive  anything  marked,  off  for  her  by  the  man  she. 
should  so  select  to  go  \ip  :  one  half  of  the  futtocks  to 
measure  thirteen  inches,  and  the  other  half  fourteen 
inches. 

The  plaintiff  then  alleged  a  second  agreement  of  the 
same  description  entered  into  between  the  said  parties,  on 
the  28th  November,  1863,  for  a  farther  q^uantity  of  fattocks^ 
to  be  delivered  at  Point  Levi, 

The  plaintiff  also  alleged,  that,  under  the  said  contracts, 
he  had  delivered  to  the  defendant  a  large  number  of  lut- 
tbcks,  which  were  of  the  sizes  and  quality  required»  and  of 
the  value  of  $6810,  and  concluded  tiiat  thp  defendant  be 
condemned  to  pay  him  that^  amount. 

To  this  action  the  defendant  pleaded,  first,  the  general 
issue,  and  secondly,  a  perpetual  exception  in  which  it  was 
in  substance  alleged  that  the  iuttocks  offered  by  the  plain- 
tiff were  undersized  and  not  according  to  mould,  witih.the 
exception  of  a  very  small  number,  which  the  defendant, 
was  ready  to  accept  and  pay  for,  refusing  the  remainder, 
tendering  the  value  of  those  she  was  ready  to  pay  for, 
with  costs  then  accrued 

Issue  having  been  takeu  upon  these  pleadings,  gene- 
rally, and  the  parties  having  been  heard,  the  Superior 
Court  rendered  tb.e  following  judgment  : 

The  Court,  &c. — Considering  that  ujtider  the  agreement 
set  forth  in  the  plaintiff's  declaration,  it  was  expressly 
agreed  between  the  plaintiff  and  the  defendant,  Louise 
Hélène  Yanfelson,  that  she,  the  defendant,  should  send  up 
a  man  to  work  for  the  plaintiff,  and  superintend  the  getting 
out  of  thp  fattocks,.  which  form  the  subject  of  aie  said 
agreements,  and  she  ibjereby  a^eed  to  receive  anything^ 
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Imarkéd  off  for  lier  Vj  iihe  man  so  selected  to  go  up  for  her. 
Coiiâidermg  that,  m  folfilment  of  the  said  agreements,  she, 
^e  said  defendant,  sent  np  ohé  Philippe  Ferlahd,  who 
Imperinteùded  the  making,  by  the  plaintifi^  of  the  futtocks, 
forthe  price  of  which  the  present  action  is  brought,  and 
accepted  them  for  thé  defendant,  and  marked  them  for 
her.  Considering  that  the  said  defendant  hath  expressly 
agreed  to  receive  anythmg  so  marked  off  Tor  her,  and  that 
she  is  bound  by  the  said  i^eement,  the  Court  doth  dismiss 
ttie  defendant's  plea  of  perpetual  peremptory  eic^tion, 
'and  doth  adjtiâge  and  condemn  the  defendant,  Lotuise 
Hélène  Yanfelson,  for  the  causes  stated  and  set  ibrth  in 
ftie  plaintiff's  declaration,  to  pay  the  plaintiff  the  sum  bf 
Mx  thousand  eight  hundred  and  fen  dollars,  with  inte- 
rest, &c. 

It  was  from  this  judgment  that  an  appeal  was  instituted. 

Lelievrîe,  Q.  C,  for  appellant: — ^By  the  final  judgment 
tehdered  i£L  ihe  càufié,  it  ik  said  :  *'  Considering  that,  in  fulfil- 
liient  of  tfie  said  agreements,  the  said  defendant  sent  ujp 
one  Philippe  Ferliand,  who  superintended  the  making,  by 
the  plaintiff,  of  the  futtocks,  for  the  price  of  which  thé 
present  action  is  brought,  and  accepted  them  and  marked 
théin  off  fôir  her."  Ajccepidtion  of  Ihdse  ftittbcks  iinpli^  deli- 
very for  the  defeiidant.  lî'ow,  where  was  delivery  to  bë 
inade?  The  terms  of  ihe  written  contracts  answer  tiuscjues- 
tion.  The  plàîhfiffsôld,  khd  tiie  defendaiil  purchased,  "  deli- 
verable at  Cap  Rouge,"  under  the  first  contract;  under  iié 
second  côntiraiît,  "  dehveràble  àt  Point  Levi."  It  was  aâ- 
Sùirédly  ho  part  6f  Feriahd's  business  to  accejpt  deUvery  Qt 
Cap  Bouge  ?  His  poWers  were  limited  to  "  superinten^g 
ttiè  getting  but  of  thé  futtocks,"  the  defendant  "agreeing 
to  receive  everything  inârfeied  off  for  her  by  the  man  she 
Selected  to  go  tip.  One  half  the  futtocks  to  meamre  18  inches^ 
i9l€  other  %(âf fourteen  ;  Mr.  Mann  to  furnish  tà-tfiaîiy  largue 
ones  as  he  can^ 
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It  is  clear  from  this  that  the  mission  of  Ferland  was  not 
to  accept  the  futtocks,  but  merely  to  superintend,  not  the 
making,  but  the  getting  out  of  the  futtocks  ;  and,  therefore, 
the  considérant  of  the  judgment  which  goes  to  say  that . 
Ferland  accepted  the  futtocks  for  the  defendant  is  unfound- 
ed in  fact.  It  was  not  withm  his  powers  1»  accept  them 
in  Upper  Canada,  where  they  were  made;  they  were  deli- 
verable at  Point  Levi  and  at  Cap  Eouge,  in  Lower  Canada  ; 
and  assmning,  for  a  moment,  that  he  had  accepted  deli- 
very, he  would  manifestly  have  exceeded  his  mandat^  and 
would  have,  in  any  case,  failed  to  bind  the  defendant. 
This  would  be  true  in  any  case,  as  the  party  contracting 
with  an  agent  is  bound  to  ascertain  his  powers.  But  how- 
much  more  true  is  it  in  the  present  case,  when  the  powers 
of  the  agent  were  set  out  in  a  written  contract  signed  by 
himself,  the  plaintiff?  . 

The  difficulty  between  the  parties  arose  not  so  much  in 
consequence  of  any  pretended  delivery  elsewhere  than  at 
the  places  fixed  by  the  contract,  but  in  consequence  of  the 
attempted  deUvery  by  the  plaintiff,  at  Cap  Kouge  and 
Ppint  Levi,  of  an  article  totally  different  from  the  futtocks 
mentioned  and  described  in  the  contract. 

The  article  to  be  delivered  under  the  contract  was  a 
quantity  of  futtocks  of  thirteen  and  fourteen  inches  and 
above  that  last  figure,  not  more  than  one  half  to  be  thirteen 
inches.  Such  was  the  article  sold  ;  such  was  the  article 
purchased.  What  was  offered,  with  the  exception  of  the 
numbers  mentioned  in  the  pleadings  as  being  of  the  re- 
quired size,  was  not  only  undersized,  but  a  large  portion 
of  them  was  timber  of  an  inferior  quality,  decayed  and 
plugged  ;  and  many  of  the  pieces  of  timber  were  not  even 
futtocks,  inasmuch  as  they  were  not  provided  with  a  root 
which  forms  the  bend  and  gives  it  strength  for  the  pur- 
poses of  ship-building.  The  defendant  had  purchased  for 
that  purpose,  and  the  plaintiff  knew  it. 
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But  says  the  judgment  complained  of: — "  Considering 
■**  that  the  said  defendant  hath  expressly  agreed  to  receive 
^*  anything  so  marked  off  for  her,  and  that  she  is  bound  by 
"  the  said  agreement,  the  Court  doth  dismiss  the  defen- 
"  dantfs  plea  of  perpétuai  peremptory  exception,"  &c.,  &c 

The  interpretation  thus  given  of  the  contract  in  question, 
does  not  appear  to  the  defendant  the  sound,  equitable 
interpretation  which  it  ought  to  receive  from  a  Court  of 
Justice.  It  surely  could  not  be  meant  that  if  Ferland 
marked  off  a  piece  of  fire-wood  as  a  futtock,  the  defendant 
woidd  be  bound  to  accept  it  as  such,  and  pay  six  dollars  for 
it.  The  size  of  the  futtocks  was  fixed  by  the  contract,  and 
neither  Ferland  nor  the  plaintiff  had  a  right  to  depart  from 
it  in  that  resi)ect.  The  fact  is,  that  Ferland  had  nothing 
to  do  with  the  size  of  the  futtocks.  He  had  been  sent  for 
the  purpose  of  ascertaining  that  they  were  of  good  quality, 
and  of  a  make  corresponding  with  a  mould  that  was  fur- 
nished him.  How  he  fulfilled  this  duty,  or  rather  how 
totally  he  failed  to  do  so,  appears  from  the  evidence  pro- 
duced by  the  appellant. 

Ferland  was  the  mandataire  of  the  appellant  ;  he  was 
commissioned  to  inspect  certain  futtocks  of  thirteen  and 
fourteen  inches  or  above,  and  to  see  that  they  were  of  good 
quaUty,  and  \ipon  ascertaining  the  latter  fact,  and  that  they 
fitted  the  mould  he  had  in  his  possession,  to  mark  them 
off.  If,  in  the  exercise  of  his  duty  as  agent,  he  accepted 
futtocks  under  the  size  fixed  by  the  contract,  he  exceeded 
the  powers  confided  to  him  by  the  mandat  of  the  appellant, 
and  she  was  not  bound  by  his  act.  (1) 

By  the  considérant  last  above  referred  to,  it  is  said: 
^*  that  the  defendant  expressly  agreed  to  receive  anything 
"  so  marked  off  for  her."  Certainly,  she  did  so  expressly 
agree  to  receive  anything  so  marked  off  for  her,  but  of  the 

(1)  Pothier,  da  ICandat,  Nos.  90  Bi  soir  :~2  Kent's  Com.,  p.  484  :^18  Dtmntoo, 
5iM.231ei8e^. 
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jsizea  mentkmed  xa  tha  said  contract.  Sorely  il  ouamtt  b» 
cont^ided^thAt,  if  f  eriand  had  taarked  off  as  Hiaoy  inch- 
hoardfias  he  hafimarl^ed^iff  of  the  pre^ded  Aitteoks  in 
questianiii  th»  oaxuse,  ih$t  the  afSpeUani  would  Aie  bound 
to  jpaj  ,|6jOO  ffit  «ach. 

This  same  considéraut  goea^  on  to  say  that  she  is  bound 
by  the  said  agreemisnt.  Soshe  is;  but  is  not  the  respon- 
dent equally  bound  by  the  agreement  in  <;[uestion  ?  «nd  if 
•so^how  c^mld  the  Court  sanctioi^  without  violatix^  the 
agreeme«it)  the  delivery  of  an  article  undersized»  inferior 
in  quality»  not  according  to  mould»  and^a  peortion  not  even 
iuttocks? 

iBYi^y  for  respondent  : — ^The  principal  question  which 
is  presented  for  the  decision  of  the  Court  is»  whether  the 
appellant  was  not  bound  by  the  contracts  to  accept  all  the 
fattocks  which  her  agent  marked  off  for  her — whether,  ixk 
fact,  the  marking  of  the  timber  by  Ferland  was  not  aa 
acceptance  by  the  appellant  which  precluded  her  from 
afterwards  objecting  to  any  of  the  pieces  thus  accepted  by 
her  agent.  It  appears  by  the  evidence  of  Mr.  Forsyth 
that  when  the  respondent  was  about  making  his  contract 
with  Mr.  Lee,,  he  insisted  that  some  person  should  be  sent 
to  Upper  Canada»  where  the  timber  was  to  be  manufac^ 
tured,  to  receive  the  iuttocks  there,  evidcoitly  intendiixg 
ta  protect  himself  from  any  loss  which  he  would  suffer  if  a 
dilute  arose  after  hia  arrival  in  Quebec^  It  was  accord- 
ingly stipulated  that  a  man  should  be  sent  up  to  superin- 
tend the  getting  out  of  the  futtocks«  "^and  Mr.Lee  agreed 
to  receive  everything  marked  off  for  him  by  the  man  he 
selects  to  go^  up."  It  is  not  pretended  that  tiiere  waa  any 
£raud  between  the  respondent  and  the  ajq^ant^s  agent  ; 
and  it  is/xot  deoiiod  that  the  futtocks  now  «ed  lor  were 
all  accepted  by  hiaoi»  and  were  delivered  in  Quebec  within 
the  time  required. 

The  zesponduat  mbmits  that,  whatever  àiSbt&ùGù  of 
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^$fbàBia  niay'^xist  inihe  oadnds  of  ihe'mtiiéfiSeB  as  toihe 
AfBBBÏ^ty  «ad^fltaea  of  the  fixttocbs,  ^e  patties  had  agreed  to 
«alMaât  to  ihe.jtEidgineixt  of  Ferland,  and  tke  aj^Ilant  is 
AMitmd  by  his  deoisKm. 

MoNDEi^T»  Justice  : — Twoquestions  arise  in  this  case. — 
1^  Férland  being  the  person  sent  up  by  Mr.  Lee,  to  Work 
•for  the¥eq;>ondent,  amd  snpenntend  ^e  getting  out  of  the 
fiittocks»  and  Mr.  Lee  having  agreed  to  receive  everytiiing 
marked  oShf  the  man  he  seled^ed  to  go  up,  and  the  con- 
tract  betwe^i  the  appellant  and  tespondent  being  ibat  ôiie 
half  of  the  fattocks  v^onld  measure  18  inches,  and  &e 
other  half  14  inches  and  upwards»  was  the  api>ellant 
Iheieby  bound  to  receive  fattocks,  which  were  neither 
of  ageod  qualitjr^llor  of  tiie  measure  a^èed  upon  ? 

2^  Was  the  marking  by  Feriaad  lein  iK^ceptonce,  imd 
coidd  the  plaintiff  Ihereby  allege  and  leg«^  maintain 
that  such  marking  by  Ferland,  was  an  a;cceptance  by  th^ 
iq^peUant  ? 

Most  distinctly,  1  answer  both  questions  negatively. 

The  case  then,  in  my  opini^m  is  narrowed  down  to  this  : 
tVere  the  fattocks  of  the  measure  stipulated  and  agreed 
upon,  and  were  they  of  a  good  and  proper  quaUty  ? 

The  above,  of  course,  is  to  be  determined  by  the  evi- 
dence respectively  adduced  by  the  parties. 

Tfaeevidenceaddnced  by  the  respondent^pkintiffinOourt 
Mow,  is  any thmg  but  satisfactory»  and  sorely  the  Court 
below  would  have  been  r^ht,  if  it  had  declared  good  i^ 
ralid»  the  tender  made  by  Hie  appeHi^t^  and  dismiBsed  the 
reqxmdent's action 9<Mi»^««nw;pA».  (teteiidùigthe  respon- 
dent's evidence,  cme  is  struck  with  the  glaring  fact,  thsft 
these  fattocks  are  not  even  by  his  own  witneises,  who 
came  down  to  Quebec,  without  beihgsubpâgned,  evidently 
to  bolster  tip  tile  respondent'ë  case,  stated  to  hàVë  been  lùear 
saf&i  and  to  have  corresponded  to  the  measore  stipidatoft 
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And  agreed  to  by  and  between  the  parties.  True,  Ferland 
fipeaks  more  i)Ositively,  but  his  evidence  is  altogether  ntil- 
hfied  by  that  of  Mercier  and  other  witnesses  examined  on 
behalf  of  the  appellant,  and  by  a  large  number  of  other 
witnesses. 

"  Le  gabari  fut  appliqué  à  885  futiocks,  par  Lachance, 
en  ma  présence,"  says  Mercier,  "  il  ne  s'en  trouva  que 
onze  qui  réi)ondissent  au  gabari.'  Je  mesurai  moi-même, 
en  présence  d^B  x>^rsonnes  sus-nomméee,  (1)  chacun 
des  dits  fuUocks^  et  le  mesurage  donné  par  M.  Myler 
dans  son  témoignage  est  correct." 

"  Subséquemment,  vers  le  douze,  nous  nous  rendîmes  à 
la  Pointe-Lévi.  Dans  cette  occasion,  j'étais  accompagné  de 
MM.  Coket  et  Eidley,  tous  deux  inspecteurs  de  Lloyd, 
du  dit  Lafrance  et  du  dit  Myler.  Dans  cette  occasion, 
encore,  Lachancc  appUqua  le  gabari»  à  237  morceaux  de 
bois  ;  il  ne  s'en  trouva  que  deux  qui  correspondaient  au 
gabari.  Je  mesurai  le  même  bois  et  le  mesurage  fut  pris  sur 
le  champ  par  M.  Myler,  et  les  mesure^  données  par  lui 
dans  son  témoignage  sont  correctes." 

Mercier  states  that  ^*  la  plupart  de  ces  futtocks,  au  Cap 
Rouge  et  à  la  Pointe-Lévi,  n'avaient  que  des  petits  bouts 
de  racine,  et  c'est  ce  qui  fait  qu'ils  ne  pouvaient  cadrer 
avec  le  gabari." 

It  is  not  to  be  wondered  at  that  the  jespondent  declined 
cross-examining  Mercier  whose  evidence  is  in  all  respects 
precise  and  positive,  and  resting  upon  his  personal  know^ 
ledge  of  what  he  testifies  to.  The  same  prudential  course 
is  had  with  respect  to  most  of  the  other  numerous  wit- 
nesses examined  by  the  appellant.  (2) 

(1)  Ces  personnes  sont  :  Michael  AS  jler,  Pierre  Lachanoe  et  M.  Ridley,  an  dog 
inspecteurs  do  Llojd,  à  ce  port. 

(2)  The  witnesses  examined  by  appellant  are  besides  Mercier  :  Michael  Myler* 
Jean  Cdté,  Michael  Carroll,  Pierre  Lachance,  Jean  Quérard,  Edmund  W.  Sewell, 
Charles  Robert  Cokec,  James  Ridley,  James  Tibbita,  William  Henry  Baldwin, 
Henry  Dinning,  Vietor  Bérubé,  Joseph  Bell  Forsyth^  Ensèbe  Houde  and  Télesphore 
iPaxadia. 
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It  appears  to  me  that  the  case  of  the  appellant  is  most 
conclnsively  made  out,  and  not  even  open  to  a  doubt  as  to 
whether  the  fdttocks  were  or  not  sound  and  good,  and  of 
the  measure  stipulated  and  agreed  upon. 

The  api)ellant  has  thought  proper  in  her  exception,  to 
declare  she  ojQTered  to  accept  108  pieces  deliverable  at  Cap 
Bouge,  and  was  ready  to  pay  for  the  same,  at  the  rate  of  $6 
per  ftittock,  making  the  sum  of  $648,  which  she  alleged 
she  offered  and  tendered,  together  with  the  sum  of  $40.50 
for  costs,  sauf  à  parfaire. 

As  to  the  fattocks  dehverable  at  Point  Levi,  the  appellant 
reftised  them  altogether  for  want  of  size,  and  measure  and 
souudnesss  of  the  wood,  and  offered  to  be  dehvered  only 
on  the  2nd  March,  1864,  instead  of  in  the  month  of  January 
and  February,  1864. 

Such  being  the  state  of  the  case,  this  Court  should  either 
dismiss  the  respondent's  action  altogether,  in  consequence 
of  his  not  having  accepted  the  offres,  or  give  judgment  for 
$648,  $40.50  costs,  or  whatever  they  are,  s'il  y  a  lieu  à  par- 
faire,  and  condemn  the  resi)ondent  to  pay  all  costs  subse- 
quent to  the  tender. 

The  judgment  of  the  Court  below  must,  therefore,  be 
reversed. 

Meredith,  Justice  : — ^The  evidence  in  this  cause  esta- 
blishes beyond  doubt  that  the  fattocks,  for  the  price  of 
Vfhich  the  respondent  has  sued  the  appellant,  are  not,  even 
nearly,  of  the  dimensions  required  by  the  contract  between 
the  parties.  On  the  other  hand  it  is  certain  that  all  those 
fattocks  were  got  out  under  the  superintendance  of  Phi- 
Kppe  Ferland,  an  agent  named  by  the  appellant  for  that 
purpose  ;  and  that  he  also  marked  those  fattocks  for  the 
appellant  as  being  intended  for  her  under  the  contract. 

Whe  have  therefore  to  decide  whetherthe  appellant  was 
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bound  to  ftccept  the  filttockB  so  marked  for  her  by  Ferlànd, 
âiey  not  being,  as  to  dimensidnis,  in  accordance  with  tbe 
contract  ;  nor,  as  it  is  proved,  fit  for  thé  ptufposé  for  ^hîdi 
the  fattocks  contracted  for  were  required. 

The  view  that  Tièke  of  this  matter  may  be  sttttèdiix  a  few 
words.  In  contracts  for  the  deUvery  of  timber,  kaà  other 
ck)ntràcfe  of  the  same  kind,  there  'are  some  pcnnts  that  ïùiy 
bè  defined  with  absoîttte  cettaihty  by  the  contract  itself; 
for  instance  the  èpeciés  and  dimensions  of  Ûie  ifhings  to  ^ 
delivered;  but  there  are  other  points  which  cannot  be 
defined  with  certainty  by  the  contract  ;  for  instance  the 
qualfty  and  mode  of  manufacture.  'W'iÛi  respect  to  the 
latter  poiiife^if  the  contracting  pàrtîeis  differ  when  the 
thiiig^  are  tendered  for  acceptance — the  niàtte'r  must  be 
left  to  the  decision  6f  some  ïhird  party  ;  and  it  is  oil  this 
account  that  inspectors,  ctillers,  and  other  officers  of  that 
kind,  are  named  by  law. 

In  the  present  case  the  appellant  reijuired  à  certain 
number  of  fottocks  of  certain  dimensions,  and  she  knew 
that  futfocks  of  other  dimensions  Would  be  compiea'atively 
useless  to  tier.  There  wias  ho  difficulty  in  defining  with 
certainty  the  dimensions  of  the  futtocks  to  be  dèhveréd 
under  the  contract.  And  accordingly  this  was  done  ;  but 
it  was  impossible  to  define,  with  the  same  degree  of  cer- 
tainty, the  mode  in  which  the  futtocks  should  be  manufac- 
tured, and  the  quahties  bf  liie  wood  firom  ^hich  they  were 
to  be  made.  As  to  these  points,  as  I  view  the  contract,  it 
was  accordingly  agreed  that  ihe  appellant  should  select  a 
person  whose  decision  Wiafi  to  be  binding  upon  both  parties  ; 
and  Philq)pe  Ferland  Wds  liie  pereon  éo  selected. 

In  a  word,  the  parties  made  the  contract  their  law  as  to 
the  points  titiat  could  be  settled  with  certainty  by  the  con- 
tract, for  instance  the  dimensions  of  the  fattocks  i  andtjiey 
made  the  judgment  of  Ferland  their  law  as  to  the  pçinte 
that  could  not  be  settled  \iHth  teftaiiity  hf  Hie  cbiitàract, 
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for.ûuitance  the  qixaUiy  and.  shape  of  (he  fiittocks»  I  there- 
fore think  that,  the  appellant  could  not  refuse  the  fnttocks 
maf  kqd  for  her  by  Ferland,  on  the  ground  that  they  are 
not  of  .good  quaUty  ;  but  on  the  other  hand,  I  think  that 
Ferland,  had  no  pow.er.to.  sub6tU;ute  his  judgment  lor  the 
agreement  of  the  parties,  upon  a  point  cle9.rly.  settiecL  by. 
the  contract  ;  and  therefore  that  his  acceptance  of  fattocks 
not  in  accordance  with  the  contract,  as  to  their  dimen- 
sions, is  not  l»nding  upon  the  appellant. 

It  appears  hard  that  the  appellant  should  be  allowed  to 
rgeçt  iuttocks  which  were  marked  for.  her  in  Upper- 
Canada  by  a  pergpn  of  her  own  selection  ;  but  on  the  other 
hand,  the  respondent  knew,  or. at  least  had,  from  the  con- 
tract, the  means  of  knowing  that  he  had  no  right  to  offer, 
and  that  Ferland  had  no  power  to  receive,  the  fUttocks  in 
question  ;  and  neither  the  wrongful  act  of  the  respondent, 
nor  the  wrongful  act  of  Ferland,  nor  of  the  two  together, 
can  be  binding  on  the  appellant. 

I  therefore  am  of  opinion  that'  although  the  fattocks. 
were  marked  for  the  appellant  by  her  age^t,  yet  as  they 
are  not  in  accordance  with,  the  contract,,  bs  to  their .  dimen* 
sip^s»  that  the  appellant  was  notr  bound  to  accept  them  ; 
and  that  the  judgment  of  the  Super&r  Court  which  tends 
to  compel  her  to  dp  so,  must  be.  reversed. 

The  Court,  &c. — ^Considering  that  the  plaintiff i in. t^e 
Court  below,  respondent  in  this  Court,  hath,  failed  to . 
prove  th^  material  allegations  of  hii9.declarati9n.: 

Considering  that  the  appellant,  defendant  in  the  Court 
below,  hath,  on  the  contrary,  proved  the  material  allega- 
tions of  her  exception,  and  namely  :  that  the  fattocks  which 
respondent  caused  to  be  offered  to.  her,  were  unsound,  of 
a  bad  quality  and  in  no  wise  responded  to  the  measure 
agreed  upon  by  and  between  appellant  and  respondenti 
to  wit,  one  half  thereof  being  under  13  inches,  and  the 
other  half  being  under  14  inches  as  stipulated  ; 
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Considering  that  the  pretended  acceptance  by  Philippe 
Ferland,  who  marked  the  fattocks  as  receivable,  is  not 
binding  upon  appellant,  inasmuch  as  the  said  Ferland  had 
no  power  or  authority  to  receive  such  futtocks  as  were  not 
of  the  measure  and  quality  stipulated  between  appellant 
and  respondent  ; 

Considering  nevertheless  that  appellant  hath  thought  fit 
and  advisable  to  declare  her  acceptance  of  108  pieces  of  the 
said  fattocks  dehvered  at  Cap  Rouge,  and  her  readiness  to 
pay  for  the  same,  at  the  rate  of  six  dollars  for  each  such 
fattock,  making  the  sum  of  $648  which  she  has  since  the 
institution  of  respondent's  action,  duly  offered,  together 
with  a  further  sum  of  $40^0  for  costs,  sauf  à  parfaire. 

Considering  that  respondent  cannot  in  law  recover  of 
and  from  appellant,  more  than  the  above  mentioned  sum 
of  $648,  together  with  the  further  sum  of  $40.50  for  costs 
incurred  on  his  oxiûon,  sauf  à  parfaire,  if  any  additional  costs 
be  legally  recoverable,  there  is,  in  the  judgment  rendered  by 
the  Superior  C  ourt  for  the  district  of  Quebec,  of  the  1 9th  day  of 
April,  1865,  error,  and  the  same  should  be  reversed,  and  is,  by 
this  Court,  reversed,  anntdledand  set  aside,  and  this  Court 
proceeding  to  render  the  judgment  which  the  said  Superior 
Court  should  have  rendered,  it  is  hereby  adjudged  that  the 
said  appellant  be,  and  she  is  hereby  condemned,  to  pay 
and  satisfy  to  the  respondent,  the  said  sum  of  $648,  toge- 
ther with  $40.50  for  costs  up  to  the  day  the  said  sum  of 
$648  was  duly  offered  to  respondent,  and  which  offer  this 
Court  declares  good  and  valid,  sauf  à  parfaire,  on  taxation 
of  costs.  And  it  is  further  adjudged  that  respondent  do  pay- 
to  appellant  all  costs  incurred  by  said  appellant  since  said 
offer,  as  well  in  the  Court  below  as  in  this  Court 

Lelievre,  Q.  C.  for  appellant. 

Holt  &  Irvine,  for  respondent. 
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^^^^^.îd?^^^!  DISTRICT  DE  MONTRÉAL, 

Présents: — DtJVAL,  Juge-en-Chef,  Aylwin,  Meredith, 
Drubcmond  et  MoNDELET,  Juges. 


Haenois w. AppeUmUr 

et 
Xavier  dit  St.  Jean -.,..... ,....4. .Intimé, 


Jugé  :— Qu'une  action  en  séparation  de 
biens  peut  être  portée  hors  dn  district  oîi 
les  conjoints  sont  domi'^iliés,  pourvu  que 
Taesignation  soit  donnée  personnellement 
au  défendeur,  dans  le  district  oti  Taction 
est  ÊÎnà  portée. 


Held  :— That  an  action  en  êépaaraHon 
de  bien»  may  be  brought  out  of  the  district 
where  the  parties  have  their  domicile,  if 
the  service  be  a  personal  serrioe  upon  the 
defendant,  withm  the  district  where  the 
suit  is  brought 


Jugement  rendu  le  8  mars,  1866, 

L'action  était  portée  par  l'appelante  pour  obtenir  une 
séparation  de  biens  d'avec  son  mari,  le  défendeur.  Quoi- 
que les  parties  fussent  résidentes  dans  le  Circuit  de  Eiche- 
lieu,  l'action  fut  cependant  portée  dans  le  district  de  Mon- 
tréal, dans  les  limites  duquel  signification  en  lut  donnée 
au  mari.  La  demanderesse  avait  été  autorisée  par  un  des 
juges  à  poursuivre  informé  pauperis.  Le  défendeur  ayant 
&it  dé&ut,  l'appelante  fit  son  enquête  et  inscrivit  sa  cause 
pour  jugement. 

Le  30  juin,  1865,  le  jugement  suivant  ftit  prononcé  : 
Bebthelot,  juge. 

"  La  Cour,  etc. — Considérant  que  les  parties  en  cette 
cause  ont  contracté  mariage  en  la  paroisse  de  Lavaltrie, 
district  de  Bichelieu,  en  février,  1860,  où  elles  ont  eu  depuis 
et  avaient  encore  au  temps  de  l'institution  de  cette  action, 
leur  domicile,  et  que  l'action  de  la  demanderesse,  contre 
le  défendeur,  son  mari,  en  séparation  de  biens,  devait  être 
iutentée  dans  le  district  où  les  parties  ont  eu,  depuis  leur 
mariage,  et  ont  encore  leur  domicile,  a  renvoyé  la  deman^ 
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deresse  de  «a  demande^  pour  se  pourvoir  daïis  le  disfarî^t 
qu'il  appartiendra," 

La  demanderesse  se  pourvut  çi|  appel  oon^ece  juge» 
ment,  allégu9iit,  entre  autres  choses^  ^*  qu'il  était  en  contrat 
**  diction  formelle  avec  la  section  26^  chap»  82|.de8  Statuts 
"*'  Eefondufi  du  Baa^Ccaïada^"  règle  générale  qui  se  trouve 
confin^ée  par  l'acte  27  et  28  Vict>  ohap.  17>  sec,  12|  sous», 
sec.  3v  concernant  la  faillitev 

L'apfiel  procéda  égalemûut  pax  défiait^  et  lo  8-m«ï8r 
1866)  intervint  le  jugement  qui  mût  : 

I#  Cour,  etç^-^Considérant  qu'aux  terme&.da  chap.  .82^. 
sec..  26,  des  Statuts  Refondus  du.  Bas-Ganada»  l'intimé» 
défendeur  en  Cour  de  ..première  instance,  bien  que,  lors  de 
l'assignation  à  lui  faite  en  cette  cause,  il  fût  domicilié,  ainsi 
que  l'appelante,  son  épouse,  dans  le  district  de  SicheUeu, 
où  ils  ont  contracté,  mariage,  a  puiégAl^m^nt  être,  assigné 
dans,  un  autre  district,  pourvu^  qme  Ta^signation  lui.  fiit 
faite  personnellement»;  considérant  que  le.  dit  défendeur 
e  été  bien  et  d.ûinent  assigné;  personnellement  eu  :1a  cité 
de  Montréal,  dans  la  disfaîct  de  Montréal^  à  comparaître  en  : 
la.  Coxiç  Supérieure,. du  susdit  district,  par  sa  dite  éppuaen 
ei^  sépQ0'$U(m.deMen9^  de  laquelle  sîgiiificatîaa^.  au  reatei  la 
dit  défendeur  ne  s'est  p9S  plaint;  coBsid^!i9«t:qii'il; résulter, 
de  ce  qui  précède,  qu'il  y  a  erreur  dans  le  jug!!$aaL^i.t.dQlii: 
est  appel>  savoir,  le  jugement  rendu  par  la  Cour  Supérieure^ 
BiégeantÂ  Montréal  le  89'jt^v  1865,  déboutant  la  dite 
action  en  séparation  de  biens  ;  cette  Cour  casse,  aiuitdle  et 
met  au  néant  le  dit  jTigemeut;  et  i)rocédajità.rendrele 
jugement  qu'aurait  dû  rendre  la  dite  Oou?^  Sup^riei^re^*^^. 
prononpe  la  séparation  de.  biens. 

PKïHé,  pour  rapprifliziteç 
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SUPERIOR  COURT.— QUEBEC. 

SITTINGS  IN  VACCATION. 

Before  : — Taschebeau,  Justice. 

!GiBB ...PlaifMff. 
vs. 
PosTON Defendant. 


Held:— lo  That  to  entitle  a  party  to 
the  iMniiig  of  awrit  in  the  nature  of  a  q%o 
wammlOya/wfiiiayacMoaaeiniutbe  made 
est  on  afidaTit. 

So.  That  the  poUing  of  illegal  totes  in 
fail  favor  will  nnper  §e  amml  a  candidate's 
election,  nnleas  it  he  alleged  and  proved 
that  some  other  candidate  had  a  greater 
■nmher  of  legal  votes  polled  in  his  favor 
at  the  said  election. 


Jugé  : — lo.  Que  poor  antoriser  Téma- 
nation  d'un  href  de  U  nature  d'nn  ^mo 
warroMto,  an  affidavit  établissant  vnma 
facie  cause  snftsante,  doit  être  produit. 

2o.  Que  Venregistrement  de  votes  illé- 

f;aaz  en  sa  faveur»  n'annulera  pas  par  «e 
'élection  du  candidat,  à  moins  qu'il  ne 
soit  allégué  et  prouvé  qu'un  autre  candi- 
dat avait  un  plus  grand  nombre  de  votes 
légaux  enregistrés  en  sa  faveur  à  cette 
élection. 


Judgment  rendered  the  16th  January,  1866. 

The  proceedings  in  the  cause  were  commenced  by  the 
plaintiff  to  test  the  validity  of  the  election  of  the  defendant 
as  one  of  the  directors  of  the  Union  Bank. 

The  plaiatiff  by  a  requête  libellée  under  the  provisions  of 
the  88th  cap.,  Con.  Stats.,  L.  C,  petitioned  a  justice  of  the  * 
Superior  Court  for  the  issuing  of  a  writ,  ordering  the  defen- 
dant to  appear  and  answer  the  petition  or  requête  libellé^ 
and  to  show  the  authority  under  which  he  assumed  to  hold 
the  office  and  franchise  of  a  director  of  tiie  Union  Bank  ; 
concluding  witii  a  prayer  that  the  said  defendant  should 
be  ousted  from  the  said  office  of  director,  and  should  be 
condemned  to  a  fine  and  the  costs  ;  the  plaintiff  reserving  ' 
to  himself  the  light  of  taking  more  ample  and  further 
conclusions  in  the  premises. 

In  his  petition  the  plaintiff  alleged  the  incorporation  of 
the  Union  Bank  of  Lower  Canada^  and  the  apxx>intment  of 
Messrs.  Levy,  Burstall,  Sharpies,  Eoberts,  Dunn  and 
Mountain,  as  provisional  directors  of  the  same,  for  certain 
objects  and  with  certain  powers.  That  the  said  provisional 
directors  caused  stock  books  to  be  opened,  in  whicîh  he, 

17 
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the  plaintiff,  subscribed  his  name  for  sixty  shares,  on  whiclt 
shares  he  had  subsequently  paid  ten  per  centum,  and  that 
thereupon,  he,  the  plaintiff,  had  become  and  had  since  ccm- 
tinned  to  be  a  subscriber  to  the  capital  stock  of  the  said 
bank,  and  that  he  was  interested  in  the  said  institution, 
and  in  the  office  or  franchise  of  director  of  the  same.  That 
since,  he,  the  plaintiff,  had  become  a  subscriber  to'the  said 
capital  stock,  to  wit,  on  the  12th  December,  1865,  one 
Edward  Foston  (the  defendant)  had  usurped,  intruded 
into  and  unlawfully  held  the  office  of  director,  and  had 
since  continued  unlawfully  to  hold  the  said  office. 

That  since  his  usurpation  of  the  said  office,  Foston  had, 
with  other  persons  pretending  also  to  be  directors  of  &e 
said  bank,  illegally  possessed  himself  of  divers  i>ortions  of 
the  capital  stock  of  the  bank,,  including  a  sum  of  1600.00^ 
paid  by  the  plaintiff,  on  account  of  the  amount  subscribed 
for  by  him,  that  he,  Foston,  had  attended  meetings  of  the 
pretended  directors  of  the  said  bank,  had  exercised  and 
usurped  the  right  of  electing  a  president,  vice-president  and 
other  officers  of  the  bank,  and  had  made  calls  of  money 
from  the  several  shareholders  upon  the  shares  subscribed 
for  by  them.  And  that  he,  the  plaintiff,,  was  desirous  of 
preventing  the  further  continuance  of  the  said  Foston  iu 
his  usurpation  of  and  intrusion  into  the  said  office^ 

Two  affidavits  WBre  produced  in  strpport  of  this  peti- 
tion, one  sworn  to  by  the  plaintiff  himself,  and  the? 
^second  by  Wilham  Home,  of  Quebec,  Merchant.  Gdbb,  the 
plaintiff,  swore,  that  he  was  a  subscriber  ta  the  stock  of 
the  Union  Bank  of  Lower  Canada,  and  was  interested  m 
the  office  or  franchise  of  director  of  that  institution,  and 
that  he  had  been  informed  and  beUeved  that  Posten, 
the  defendant,  had,  since  the  12th  of  Decembex^  1865,  ezer-' 
cised  and  still  continued  to  exercise  the  offibe  of  director 
of  the  said  bank. 

Home,  in  his  affidavit,  deposed  tiiat  on  the  I2fh  De^ 
cember,  1865,  he  was  present  af  a  meeting  of  the  stock- 
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hoidem  of  the  Union  Bank,  previonsly  called  by  notices  in 
the  newspapers  and  held  for  the  purpose  of  electing  seven 
directors  to  manage  the  affairs  of  the  said  bank.  That 
scrutineers  were  appointed  at  the  said  meeting,  and  that  a 
number  of  persons  present  ordered  and  resolved  that  the 
voting  or  ballot  tickets  should  be  issued  by  the  said  scru' 
tineers,  and  that  the  said  ballot  tickets  which  were  in  the 
possession  of  the  provisional  directors  were  taken  from 
them,  handed  over  to  the  said  scrutineers  and  issued  by 
them,  and  that  they  then  and  there  proceeded  to  receive 
the  votes  and  subsequently  counted  them.  That  voting 
tickets  were  issued  in  favor  of  i>ersons  whose  names  stood 
in  the  list  of  directors,  but  who  were  not  present  at  the 
meeting,  and  were  delivered  by  the  scrutineers  to  persons 
who  claimed  to  hold  the  proxies  of  the  said  absent  persons. 
That  Messrs.  Burstall  and  Mountain,  two  of  the  provi- 
sional directors  of  the  said  bank,  then  and  there  protested 
againftt  the  issuing  of  the  ballot  tickets,  and  the  votes  so 
given  by  proxies  being  received  or  counted,  but  that  not- 
withstanding the  protest  the  votes  given  by  proxies  were 
received  and  counted.  That  the  number  of  votes  given 
by  proxies  was  very  large,  and  that  from  a  comparison  of 
the  nimiber  of  votes  which  were  afterwards  reported  by 
the  said  scrutineers  to  have  been  counted  at  the  said  elec- 
tion, with  the  list  taken  at  the  said  meeting  of  the  persons 
present,  and  the  list  of  subscribers  to  the  stock  books,  he,  • 
the  deponent,  had  ascertained  that  more  than  one  half  of 
the  votes  given  at  the  said  meeting,  an.d  recorded  and 
counted  for  the  election  of  the  defendant,  Poston,  were 
votes  given  by  proxy  for  and  in  the  name^f  absent  subs- 
cribers. And  the  deponent  fiirther  deposed  that  many  of 
the  voting  tickets  were  by  the  scrutineers  issued  and  deli- 
vered to  parties  representing  themselves  as  trustees,  and  as 
having  subscribed  for  shares  as  such,  without  the  said 
parties  showing  their  authority  so  to  do,  or  even  being 
asked  by  the  scrutineers  if  they,  the  said  parties,  had  any 
authorily.    And  that  to  the  knowledge  of  the  deponent. 
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several  persons  voted  as  trustees,  who  were  not  trustees, 
luxd  had  never  been  appointed  as  such. 

The  defendant  moved  to  quash  the  writ  and  the  order 
of  the  Judge  made  on  the  plaintiff's  petition. 

1^  Because  no  legal  or  sufficient  affidavit  as  required  by 
law  in  support  of  the  petition,  requête  libellée^  was  produced 
before  the  Judge  who  ordered  the  issuing  of  the  writ  : 

2°  Because  the  affidavit  of  Home,  produced  before  the 
Judge,  did  not  allege  or  prove  that  the  said  Edward 
Poston  had  at  any  time  intruded  into  or  held  or  exercised 
any  office  in  the  corporation  mentioned  in  the  said  petition  : 

8^  Because  it  was  alleged  in  the  said  affidavit  that  mote 
than  one  half  of  the  votes  taken  for  the  said  Edward  Fes- 
ton were  illegal,  but  it  was  not  alleged  and  did  not  api)ear 
therein  that  any  other  person  received  a  greater  number 
of  legal  votes  ihan  the  said  Edward  Poston  for  the  said 
office  : 

4^  Because  it  did  not  appear  by  the  said  affidavit  that  it 
was  at  any  time  pretended  by  the  said  Edward  Poston, 
that  hé  was  elected  a  director  of  the  said  Union  Bank  : 

5^  Because  it  did  not  appear  in  the  said  affidavit  that 
the  said  Poston  had  at  any  time  exercised  or  pretended  to 
exercise  the  office  of  director,  which  it  was  pretended  in 
the  petition,  he  usurped  : 

6°  Because  it  was  not  alleged  or  sworn  to  in  the  said 
affidavit,  that  i^e  said  James  Gibb,  the  petitioner,  had  any 
interest  in  the  corporation  of  the  said  Union  Bank  : 

7^  Because  the  affidavit  of  the  said  Gibb,  was  irregular, 
inasmuch  as,  although  fthe  same  was  endorsed  on  and 
formed  part  of  the  said  i>etition,  no  copy  thereof  was  served 
on  the  defendant  : 

8^  Because  the  affidavit  of  Gibb  did  not  in  any  way 
support  the  allegations  of  the  petition. 


261 

Tasohekkatt,  Justice. — ^Â  petition  has  been  presented  to 
me  on  behalf  of  one  James  Gibb,  in  whioh  it  is  alleged 
that  G-ibb  was  and  had  been,  before  the  12th  day  of 
December  last,  and  has  continned  to  be  since  that  day,  a 
subschber  to  the  capital  stock  of  the  Union  Bank,  and  as 
such  interested  in  the  office  of  director  of  the  said  institu- 
tion ;  that  a  meeting  of  the  subscribers  took  place  ux>on 
that  day  for  the  election  of  a  board  of  Directors,  to  replace 
the  provisional  board,  up  to  that  time  managing  the  i^airs 
of  the  bank. 

That  upon  the  said  12th  day  of  December  last,  Edward 
Poston  usurped,  intruded  into,  and  unlawfully  held  and 
exercised  the  office  and  franchise  of  a  director  of  the  said 
bank,  and,  tc^ther  with  others  also  pretending  to  be  direc- 
tors of  the  said  bank,  hath  since  continued  to  act  as  direc- 
tor of  the  said  Union  Bank.  That  Qibb  was  desirous 
of  preventing  the  further  continuance  of  the  said  Edward 
Poston  in  his  usurpation  of  and  intrusion  into  the  said 
office  and  franchise  of  a  director  of  the  said  bank. 

Q-ihh  concluded  for  the  issuing  of  a  writ,  command* 
ing  the  said  Edward  Poston  to  api)ear  and  answer  his  peti- 
tion, and  so  show  the  authority  under  which  be  acted  and 
assumed  to  hold  and  exercise  the  office  of  director,  and 
praying  for  his  (Poston's)  expulsion  from  the  said  office. 

Gibb's  petition  was  supported  by  two  affidavits — ^his 
own  and  one  sworn  to  by  one  William  Home.  In 
Gibb's  affidavit  he  only  swears  that  he  (Gibb)  is  and  has 
been  a  shareholder  or  subscriber,  and  that,  since  the  12th 
day  of  December  last,  Poston  has  filled  the  office  of 
director,  without  in  any  way  sajring  that  Poston  has 
illegally  filled  the  said  office. 

Home's  affidavit  is  much  stronger  He  swears  that 
at  a  meeting  of  ihe  shareholders,  which  took  i^ace  on  the 
12th  December,  for  the  election  of  directors  pursuant  to 
notice,  scrutineers  were  named,  and  that  a  number  of  per* 
sons  present  at  the  said  meeting  ordeiBd  that  the  voting 
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or  ballot  tickets  should  be  issued  by  the  said  scrutineers. 
That  the  ballot  tickets  were  isiAied  by  the  said  scrutineers» 
in  favor  of  persons  whose  names  stood  in  the  list  of 
subscribers,  but  who  were  not  present  at  the  said  meeting, 
and  were  deUvered  by  the  said  scrutineers  to  persons  who 
claimed  to  hold  proxies  of  the  said  absent  shareholders. 
That  Messrs.  Burstall  and  Mountain,  two  of  the  provisional 
directors,  had  protested  against  the  issuing  of  the  said  bal- 
lot tickets  and  the  voting  of  the  proxies,  but  that  notwith- 
standing this  protest  the  votes  were  taken  and  counted  ; 
that  the  number  of  votes  so  given  by  proxies  for  absent 
subscribers  was  very  great,  and  that  more  than  one-half  of 
the  votes  given  at  the  said  meeting,  and  recorded  ibr  the 
election  of  Edward  Poston,  were  votes  given  by  proxy  : 

The  defendant,  Poston,  moved  to  quash  the  writ  which 
issued  on  Gibb's  petition. 

The  principal  ground  of  the  motion  to  quash  the  writ, 
is,  that  the  affidavits  in  support  of  the  petition  required  by 
law  are  insufficient,  and  do  not  contain  allegations  of 
sufficient  force  to  justify  the  issuing  of  a  writ  in  the  nature 
of  a  qtio  warranto. 

The  first  question  which  presents  itself,  is  : — Should  the 
affidavits  in  support  of  similar  petitio*ns  be  so  clear  and 
ample  as  to  establish  all  the  facts  of  the  alleged  illegality 
of  the  proceedings  complained  of? — and  the  answer  to 
this  must  be  that  this  fulness  of  the  affidavit  is  unnecessary 
where  the  petition  itself  does  not  fully  set  forth  the  fact. 

But  G-ibb's  affidavit  does  not  even  say  that  Pos- 
ton, the  defendant,  fills  the  position  of  director  of  the 
Union  Bank  without  a  fall  right  to  do  so.  Home's  affida- 
vit is  much  more  ample  and  explicit;  but  it  only  amount 
to  this — ^that  at  the  meeting  of  stockholders  of  the  bank, 
for  the  election  of  directors,  subscribers  bearing  powers  of 
attorney  or  proxies  for  absent  stockholders,  were  allowed 
to  vote,  and  that  a  great  number  of  these  votes  were 
counted  in  fisivor  of  Poston.    It  is  not  alleged  in  the 
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said  petition  or  affidavit  that  any  other  person  had  a  greater 
number  of  legal  votes  than  Poston.  (I  do  not  here 
decide  the  question  of  the  legality  of  voting  by  proxy.)  It 
is  simply  alleged  that  Poston  had  a  number  of  illegal 
votes  polled  in  his  favour.  I  cannot  admit  the  principles 
here  attempted  to  be  set  forth,  viz.  :  that  the  polling  of 
illegal  votes  in  favour  of  a  candidate  will  per  se  annul  his 
election.  If  Poston  had  been  the  only  candidate,  and 
had  all  the  legal  votes,  would  the  casting  of  one,  or  two,  or 
more  illegal  votes  in  his  favour  annul  his  election  ?  Clearly 
not.  In  "  Angel  &  Ames  on  Corporations,"  page  101,  of  the 
edition  of  1856,  this  question  is  clearly  decided.  Home,  in 
his  affidavit,  goes  a  great  length.  He  says  that  more  than 
half  the  votes  given  for  Poston  were  proxy  votes;  but  he 
ought  to  have  gone  further  and  said  that  after  deducting 
these  votes  which  had  been  given  by  proxy  in  favour  of 
Poston  from  the  total  number  jwUed  in  his  favour,  he, 
Poston,  would  have  been  in  a  minority  of  votes  polled, 
and  some  other  person  would  have  been  elected  as  director 
of  the  institution;  farther,  an  approximate  idea  of  the 
number  of  votes  polled  for  and  against  Poston  should  have 
been  given. 

It  was  objected  on  the  part  of  the  plaintiff,  G-ibb, 
that  there  was  no  way  by  which  the  number  of  votes  could 
be  established,  inasmuch  as  the  election  was  conducted  by 
ballot,  but  I  deny  this.  The  voting  tickets  ought  not  to 
be  destroyed  at  once.  It  was  urged  at  the  argument  that 
where  a  simple  doubt  of  illegality  in  the  conduct  or  proceed- 
ings at  an  election  was  left  upon  the  mind  of  the  Judge, 
he  would  be  justified  in  ordering  the  issue  of  the  writ  ob- 
tained by  the  plaintiff,  and  in  support  of  this  "  Williams' 
Abridgment,"  page  228,  was  cited.  But  in  this  case  there 
can  be  no  doubt  of  the  rosufficiency  of  the  affidavits.  The 
motion  to  quash  must  therefore  be  granted,  and  the  pro- 
ceedings dismissed  with  costs. 

Jndginent  : — The  Court  haviag  heard  the  parties  upon 
ihe  motion  to  quash,  &c.  :  Considering  that  no  legal  affidavit 


264 


Was  presented  in  support  of  the  petitioa  {tequéte  Ubellie)  in 
this  cause,  doth  grant  the  said  motion,  and  thereupon  doÉb 
quash  and  make  void  the  writ  and  order  in  the  present 
cause,  and  doth  dismiss  the  present  action,  with  costs 
against  the  said  James  G-ibh,  sauf  à  se  pourvoir. 

Casault,  Lanolois  &  Anoebs,  for  plaintiff. 
Stuabt,  O'KiiiL,  Q.  C.  &  Alleyn,  Q.  0.  Counsel. 
Holt  Se  Ikvink,  for  defendant. 
Lelisvbe,  q.  0.,  Counsel. 


BANCDE^AREINE,j   DISTRICT  DE  MONTRÉAL. 

Présents  : — ^Duval,  Ji^e-en-Chef,  Meredith,  Dbxtmmond 
et  Mx>Ni)£LET,  Juges. 

Walker,  et  vir Appelants. 

et 
La  Corporation  de  la  Ville  de  Sorel Intimée. 


Jugé:— Qq«  le  déiSftat  d'aUégatîon, 
dans  une  demande  par  une  femme  sépa- 
rée de  biens  oontraotoeUement  de  son 
maii,  do  titre  établissant  oette  séparation, 
d<At  être  inToané  parezoeption  à  ta  forme, 
et  non  par  défeiMe  an  fonos  tn  droit. 


Held  :— That  the  absence  of  allegatkm» 
ae  fttene 


in  an  aotion  by  a  woman  êiparée 
eoniraehuttemefU  from  her  husband,  of  th« 
deed  establishing  suoh  separation,  must 
be  pleaded  by  an  exoeption  to  the  fonn, 
ana  not  by  a  d^fmm  aw/ond»  ••  droiL 


Jugement  rendu  le  8  mars,  1866. 

Dans  le  bref  de  sommation,  et  dans  la  déclaration  en 
cette  cause,  les  appelants  étaient  décrits  comme  suit: 
'*  Dame  Mary  Walker,  de  la  ville  de  Sorel,  dans  le  district 
''  de  Bichelieu,  épouse  contractuellement  séparée  de  biens 
"  de  John  G-eorge  Crébassa,  écuyer,  notaire  public,  du 
''  même  lieu,  et  le  dit  John  George  Crébassa,  en  autant 
'*  que  besoin  est  pour  autoriser  sa  dite  épouse."  Il  n'y  avait 
dans  la  déclaration  aucune  autre  énonciation  de  cette  sépa» 
ration  contractuelle. 

.    Les  intimés  plaidèrent  par  une  défense  au  fonda  en 
droit,  appuyée  des  moyena  suivants  : 
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lo.  Faroe  que  riea  Be  lût  T<»r  que  la  dite  Mary  Walker 
ait  un  droit  d'actioa  esi  oette  cause. 

2o.  Parceque  rien  ne  fait  voir  que  la  dite  Mary  Walker 
ait  pu  acquérir  aucun  domaine  de  propriété  dans  les  im- 
meubles revendiqués  en  cette  cause. 

3o.  Parce  que  rien  ne  fait  voir  que  la  dite  Mary  Walker 
ne  soit  pas  commune  en  biens  avec  son  époux»  le  défendeur» 
John  George  Crébassa. 

4o.  Parce  qu'il  n'est  aucunement  démontré  en  la  dite 
déclaration,  que  la  dite  Mary  Walker  soit,  ou  ait  jamais  été» 
séparée  de  biens  de  son  dit  époux,  en  aucun  iemps  que  ce 
soit,  ni  d'aucune  manière  que  ce  puisse  être. 

5o.  Parce  qu'il  n'est  aucunement  démontré  en  la  dite 
déclaration,  comment  et  en  vertu  de  quels  titres  la  dite 
Mary  Walker  ait  pu  acquérir  les  immeubles  y  désignés^  et 
qtd  sont  revendiqués  i>ar  elle  en  cette  cause. 

60.  Parce  que  d'après  toutes  les  allégations  de  la  dite 
déclaration,  il  n'appert  pas  que  la  dite  Mary  Wdker  soit 
propriétaire  des  dits  immeubles,  ou  d'aucune  partie  d'iceux. 

7o.  Parce  que  les  dits  demandeurs  n'exposent  aucun 
droit  d'action  dans  leur  dite  déclaration. 

Cette  défense  en  droit  fut  accueillie  et  maintenue  par  le 
jogem^t  rendu  par  M.  l'assistant  juge  Laberge,  le  12.de 
janvier,  1864,  et  dont  suivent  les  considérants  : 

La  Cour,  etc.  : — Considérant  que  la  présente  action  est 
intentée  par  Dame  Mary  Walker,  comme  épouse  séparée 
de  biens  çontractuellement  d'avec  John  Oeorge  Crébassa,» 
êcnyer,  son  mari: 

Considérant  que  le  dit  John  G^eorge  Orébassa  n'est  partie 
dans  la  présente  action  qu'en  autant  que  besoin  est  jKmr 
autoriser  sa  dite  épouse,  la  demanderesse:  Considérant 
que  la  qualité  de  femme  séparée  de  biens,  prise  par  la 
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demanderesse  dans  la  présente  aetion^  est  eadiorbitante  du 
droit  commun,  ne  peut  être  prise  de  plein  droit,  et  aurait 
dû  être  spécialement  alléguée  par  les  demandeurs  danjs  la 
déclaration  en  cette  cause  : 

Considérant,  que  dans  ladite  déclaration  les  demandeuis 
n'ont  allégué  et  Mi  voir  aucun  droit  de  la  demanderesse 
d'ester  en  justice,  et  d'instituer  la  présente  action  conune 
séparée  de  biens  d'avec  son  dit  mari,  n'alléguant  pas  la 
dite  séparation  et  comment  elle  s'est  opérée  : 

Considérant  que,  par  suite,  la  déclaration  faite  par  les 
demandeurs  ne  contient  pas  des  allégations  suffisantes  en  loi, 
pour  -en  justifier  et  maintenir  les  conclusions,  en  autant 
que  les  réclamations  faites  en  la  dite  déclaration,  et  en  la 
présente  action,  sont  exclusivement  faites  du  chef  de  la 
demanderesse  seule,  maintient  la  défense  au  fonds  endroit 
&ite  par  les  défendeurs  à  l'encontre  de  la  présente  |U3tion, 
et  renvoie  la  dite  ^ustion,  le  tout  avec  dépens  contre  les 
demandeurs  etc. 

La  Cour  d'Appel  a  infirmé  cette  décision  en  rendant  le 
jugement  qui  suit  : 

La  Cour,  etc. — 1°  Considérant  que  la  dite  appelante, 
dans  sa  déclaration,  a  poursuivi  en  sa  qualité  "  d'épouse 
contractuellement  séparée  de  biens  de  John  Q-eorge  Cré- 
bassa,  écr.,  N.  P.,  et  que  le  dit  John  George  Crébassa  ne 
parait  dans  la  cause  comme  demandeur,  ^'  qu'en  autant 
que  besoin  est  pour  autoriser  sa  dite  épouse  :  " 

2^  Attendu  que  par  une  défense  au  fonds  en  droit  la 
partie  intimée  a  soutenu  que  la  dite  déclaration  était 
insuffisante,  en  autant  que  ladite  appelante  ne  citait  pas  le 
contrat  de  mariage  entre  elle  et  son  dit  époux  : 

8°  Considérant  que  le  seul  moyen  de  faire  valoir  l'ob- 
jection que  les  intimés  voulaient  soutenir,  était  de  le  faire 
par  voie  d'exception  à  la  forme,'  indiquant  l'absence  du 
titre  de  la  séparation  contractuelle  alléguée,  savoir  :  le  cou* 
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tratde  mariage,  et  en  conséquence  attaquant  la  snffiaance 
de  la  déclaration  de  l'appelante  pour  le  manque  de  renon- 
ciation de  tel  titre  : 

4^  Considérant  que  par  le  jugement  rendu  à  Sorel  le  12 
janvier,  1864,  dans  la  Cour  de  première  instance,  mainte- 
nant la  dite  défense  au  fonds  en  droit,  et  renvoyant  la  de- 
mande de  l'appelante,  il  y  a  mal  jugé  : 

n  est  ordonné  par  la  Cour  que  le  dit  jugement  soit  in- 
firmé, et  procédant  à  rendre  le  jugementgdu  tribunal,  il  est 
ordonné  que  la  défense  au  fonds  en  droit  soit  renvoyée 
avec  dépens. 

G-IBOUABD,  i>our  les  appelants. 

Lafrenate  &  Abmstbong,  pour  les  intimés. 


^^^^^jlpm:^^^^'!    MSTEICT  ©E  QUEBEC. 

Présents: — ^DuvAL,  Juge-en-Chef,  Aylwin,  Mebedith, 
Dbummond  et  MoNDELST,  Juges. 

Patton Appelant, 

et 
MoRiN Intimé. 


Jugé  :— lo.  Qn6  le  désrai  puf»  an  im- 
meuble de  tone  lee  droite  de  propriété, 
ezemté  daae  le  o««  où  le  propriétau»  eet. 
Ion  do  décret  en  poeeeeeioii  de  rimmeable 
feid  iuper  non  downno. 

2o.  Que  fi  aa  moment  de  U  eaine  d'un 
immenble  le  yrai  propriétaire  n'en  est  pas 
«1  jMMieasion,  il  ooitt  pour  eonaerrer  aon 
droit  de  propriété,  s'opposer  à  la  vente  par 
ks  mojens  ordinaires. 


Held  :— lo.  Thaï  the  déeret  of  an  im- 
moveable eztinffuishes  ail  rights  of  pro- 
perty, except  when  the  proprietor  is  im 
possession  at  the  time  of  tne  décret  of  an 
unmoTeable  seised  mtptr  noa  domino. 

2o.  That  if  at  the  period  of  the  seisnre 
of  an  immoveable  the  proprietor  is  not  in 
possession  thereof,  he  most,  for  the  preser- 
vation of  his  rights  of  property,  oppose 
llie  sale  by  the  osnal  means. 


Jugement  rendu  le  20  décembre,  1865. 

L'action  était  au  pétitoire.  Le  demandeur  se  préten- 
dait propriétaire  d*un  immeuble  situé  à  la  Pointe-Lévis,  et 
il  alléguait  que  vers  le  commencement  d'avril,  |186S,  Pin- 
tbné,  défendeur  en  Cour  Inférieure,  s'était  illégalement 
emparé  d'une  partie  du  dit  immeuble,  qu'il  en  gardait 
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ûgnstonant  et  malgré  lui  la  posaenkai  ;  puÎ6  il  prenait  lea 
oondiafiions  ordioaireB  d'une  action  pétitoire.  . 

Les  principaux  faits  de  l'exception  péremptoire  en  droit 
perpétuelle  de  l'intimé  peuvent  se  résumer  comme  suit  : 
Qu'il  avait  acheté  ce  terrain  de  THon.  P.  Lemieux,  par 
acte  notarié  du  18  juin,  1868,  qui  lui-même  l'avait  acquis 
du  shérif  à  une  vente  faite  en  justice  le  81  janvier,  1861, 
dans  une  cause  de  Fremont  vs.  Octeau  ;  que  cette  vente 
du  shérif  avait  été  &ite  sans  aucune  charge  ni  distraction, 
et  après  l'observation  de  toutes  les  formalités  ordinaires  et 
requises  par  la  loi;  que  le  dit  Octeau,  dont  l'immeuble 
avait  été  vendu  en  justice,  l'avait  acquis  par  actes  notariés 
en  date  du  8  mai,  1886,  et  du  22  septembre,  1887  ;  qu'à 
compter  des  dates  respectives  de  ces  deux  actes  de  vente, 
le  dit  Octeau  avait  possédé  la  totalité  du  dit  immeuble  à 
titre  de  propriétaire,  de  bonne  foi,  franchement  et  sans 
inquiétation,  jusqu'à  la  vente  par  déoret  qui  en  avait  été 
faite  sur  lui,  et  que  depuis  c'était  l'Honorable  F.  Lemieux^ 
et  ensuite  lui,  l'intimé,  qui  l'avaient  possédés,  outre  ces 
titres  et  ces  possessions,  l'exception  contenait  trois  allégar 
tiens  distinctes,  invoquant  au  nom  de  chacun  de  ces  trois 
propriétaires  succesd&,  la  prescription  de  dix  ans  entre 
présents  et  de  vingt  ans  entre  absents. 

L'appelant  répondit  spécialement  à  ce  plaidoyer  qu'il 
avait  possédé  cet  immeuble  depuis  le  1  mai,  1847  ;  que 
l'adjudication  du  shérif  invoquée  par  l'intimé  avait  été 
faite  $upef  non  domino,  et  que  la  vente  faite  à  Octeau  le  S 
mai,  1836,  était  illégale  et  nulle  à  la  connaissance  du  dit 
Octeau,  parcequ'elle  avait  été  faite  par  une  personne  non. 
autorisée  à  la  faire,  qu'Octeau  avait  lui-même  reconnu  cette 
nuUité,  en  reconnaissant  l'appelant  pour  propriétaire  de 
l'immeuble,  et  qu'il  était  convenu  d'en  abandonner  la  po»- 
session  aussitôt  de  ce  requis;  qu'en  conséquence  de  la 
description  erronée  des  immeubles  annonces  pour  être 
vendus  par  décret  sur  Simon  Octeau,  l'appelant  n'avait  en 
nucus^  connavwance  que  la  propriété  décrite  dans  sa  dé'* 
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danthii)  eft  qu'il  réclamait  par  son  actioB)  s'ytronvftrtcom*' 

prise. 

n  résultait  de  l'enaernble  de  la  preuve  que  Simon  Octean 
avait  possédé  le  terrain  en  litige  depuis  1886^  et  qu'après 
avw  fait  on  grand  nombre  d'actes  de  possession,  il  hypo- 
théqua oe  terrain  ponr  nn  montant  considéraUe. 

L'intimé  prétendit  que  même  en  supposant  que  le  titre 
de  Tappdant  lui  conférait  la  propreté  du  terrain,  qu'il 
n'avait  pas  pris  la  précaution  de  s'en  mettre  en  possession, 
ni  de  s'y  maintenir  jusqu'au  décret,  que  cette  omission 
devait  lui  être  &tale,  d'autant  plus  qu'il  avait  induit  le 
poblie  en  erreur  en  laissant  Octeau  en  possession  du  ter- 
laio,  et  en  le  laissant  même  vendre  par  décret  sans  s'y 
opposer.  L'intimé,  après  discussion  des  faits  ci-dessus,  cita 
à  ton  appui,  Poihier,  Froc.  Civile,  vol.  7,  pp.  207,  266,  qui 
dit: 

"  La  saisie  réelle  doit  se  faire  sur  le  propriétaire  de  l'héri- 
tage ;  une  saisie  faite  super  non  domino  est  nulle  : 

"  Observez,  néanmoins,  qu'on  entend  par  propriétaire, 
non  pas  seulement  celui  qui  l'est  dans  la  vente,  mais  encore 
celui  qui  possède  l'héritage  aninu)  dominiy  soit  qu'il  en  soit 
véritablement  propriétaire,  soit  qu'il  ne  le  soit  pas  ;  car  il 
est  réputé  l'être  lorsque  le  véritable  propriétaire  ne  réclame 
pas  ;  ce  qui  suffit  pour  que  la  saisie  faite  sur  lui  soit  va- 
lable, et  purge  même  le  droit  du  véritable  propriétaire,  s'il 
ne  s'y  oppose  pas  : 

"  Un  tiers  peut  aussi  interjeter  appel  du  décret  s'il  pré- 
tend qu'on  a  mal  à  propos  compris  dans  l'adjudication 
quelque  chose  qui  lui  appartenait,  et  dont  il  était  en  pos- 
session, je  dis  dont  il  était  en  possession,  car  s'il  n'en  était 
pas  en  pgssessioii,  que  la  saisie  mit  été  faite  sur  celui  qui 
posiédiûi  cette  chose,  ce  propriétaire  doit  s'imputer  de  ne 
¥  etm  pas  opposé  alin  de  di??tniire  ;  le  décret  a  purgé  son 
dmtdê  proprité  ;  si  uéaiimoius  son  droit  était  un  de  ceul 
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qtli  ne  se  ptug'ent  pas  i>aT  le  décret,  il  poundt  interjeter 
appel  de  radjudication."  (1) 

• 
MoNDBLET,  Juge  :-^e  suis  d'avis  qne  le  jugement  dont 

est  appel  doit  être  confirmé.  Ce  terrain  que  Simon 
Octeau,  a,  le  8  mai,  1886,  acquis  de  Joseph  Qnay,  fils,  a 
été  dûment  livré  à  Octeau  qui  en  a  joui  publiquement 
jusqu'au  81  janvier,  1861,  qui  est  le  jour  que  le  shérif  a 
vendu  l'immeuble  en  question  dans  cette  cause  et  rereu" 
diqué  par  l'appelant.  Cette  vente  parle  shérif  de  Québec 
a  eu  lieu  dans  une  cause  à  la  poursuite  de  Catherine  Fre- 
mont contre  le  dit  Octeau,  qui  en  était  alors  propriétaire  et 
en  possession*  L'honorable  François  Lemieux  en  devint 
adjudicatairCr  L'intimé  a  acquis  ce  lot  de  l'honorable 
François  Lemieux,  le  18  avril,  1863,  et  en  a  pris  x>ossession. 

Je  ne  vois  pas  à  Duncan  Fatton,  l'appelant,  l'ombre  de 
droit  à  ce  terrain,  supposant  même  qu'il  l'ait  acquis  de 
Lucie  Guay,  attendu  que  Simon  Octeau,  soit  de  son  con- 
sentement exprès,  ou  à  son  vu  et  su,  en  est  demeuré  en 
possessioUf  et  en  était  publiquement  réputé  le  propriétaire 
jusqu'à  la  vente  et  l'adjudication  sur  lui  qu'en  a  iiedt  le 
shéril*  à  l'honorable  François  Lemieux,  et  que  si  toutefois 
l'appelant  y  avait  un  droit  de  propriété  il  l'a  perdu  faute 
par  lui  de  l'avoir  fait  valoir  par  opi>o8ition  au  décret. 

N'y  eut-il  rien  de  ce  qui  précède,  jamais  il  n'eut  été  pos- 
sible d'exécuter  un  jugement  qui  aurait  été  calqué  sur  la 
déclaration  du  demandeur,  dans  laquelle,  outre  qu'il  n'y  a 
pas  d'allégation  de  saisine,  la  description  de  l'immeuble  re- 
vendiqué n'indique  ni  la  superficie,  ni  la  figure  de  la  partie 
du  terrain  dont  il  est  allégué  que  le  défendeur  s'est  emparé. 
J'opine  donc  pour  la  confirmation  du  jugement  dont  est 
appel,  par  lequel  a  bien  et  dûment  été  déboutée  l'action 
de  l'appelant,  demandeur  en  Cour  de  première  instance. 

La  Cour  d'appel  fut  unanime  à  confirmer  le  jugement 


(1)  Pig«M,  Prooédnie  OlTile,  tél.  1|  p.  779,— Stats.  iUf.  do  B.  0.,  oh.  M,  no.  4» 
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prononcé  en  Cour  Inférietire,  par  TASCHKBJiUaJf  Jtige,  h  4 
février,  1866,  et  dont  voici  la  teneur  : 

La  Gour^  etc. — "  Considérant  qiie  le  trois  mai^  1836,  i>ar 
acte  &it  et  passé  à  la  Pointe-Léyis^  pardevant  J.  B.  Coxdl- 
lard  et  son  confrère,  notaires  publics,  le  nommé  Simon 
Octeau  a  acquis  du  nommé  Joseph  Guay,  fils,  un  immeuble 
désigné  au  dit  acte  comme  soit  : 

"  Un  certain  circuit  de  terre,  situé  à  la  Pointe-Lévis,  pre^ 
'^mière  concession  du  fleuve  St.  Laurent,  au  nord  du 
*  chemin  àu  Eoi,  étant  de  forme  irréguiière,  consis- 
"tant  en  ce  qu'il  peut  y  avoir  de  terrain,  à  partir  du 
''raifiseau  qui  se  trouve  au  sud-ouest  de  la  maison  de 
"  Sieur  F.  Lemieux,  et  courant  sur  le  iront  du  dit  chemin 
"  du  Boi,  à  la  ligne  de  la  terre  du  dit  François  Lemieux^ 
'^  excepté  un  chemin  de  charrette  de  six  pieds  de  large,  le 
^  long  de  la  ligne  du  dit  François  Lemieux,  que  le  dit 
''Sieur  Quay  se  réserve  à  perpétuité  pour  aller  à  son 
'*  moulin  à  scie  et  sur  la  grève  ;  et  sur  la  profondeur  qu'il 
*^peut  y  avoir  du  chemin  du  Boi  à  aller  au  dit  ruisseau 
"  qui  se  trouve  à  passer  par  le  côté  nord  du  dit  chemin  du 
"  Boy,  et  qui  va  rejoindre  le  chemin  de  charrette,  réservé 
**  par  le  dit  sieur  vendeur^  le  tout  suivant  les  sinuosités  du 
*"  dit  ruisseau.  Borné  devant  au  chemin  du  Boi,.  au  nord-^ 
*"  est  au  dit  ruisseau,  tel  et  ainsi  que  le  dit  terrain  est 
•*  actuellement  avec  toutes  ses  appartenances  et  dépen-^ 
**  dances  quelconques  sans  réserve,"  et  que  le  dit  Simon 
Octeau  a  eu  tradition  du  dit  immeuble,-  en  a  joui  publi-^ 
qaement  jusqu'au  31  janvier,  1861. 

•*  Considérant  que  le  81  janvier,  1861,  Kmmeuble  reven- 
diqué en  cette  cause,  formant  partie  de  celtd  Vendu  au  dit 
Simon  Octeau  par  l'acte  de  cette  vente  ci-dessus  mentionné, 
a  été  vendu  -por  le  shérif  du  district  de  Québec,  dans  une 
cause  sous  le  No.  1327,  où  le  dit  Simon  Octeau  était  dé- 
fendeur, et  fut  adjugé  le  dit  jour  à  l'Honorable  François 
Lemieux: 
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*'  Oonâidéiaiit  qne  le  dit  H<aiDrable  François  LemieiiXi 
a>  le  13  juin,  1863,  par  acte  Mt  et  pBLsaé  à  tit  Joseph  de  la 
Fointe-Lévis,  pardevant  maître  F.  M.  QtUbj  et  sou  confrère, 
notaires  publics,  vendu  au  défendeur  Pimmeuble  susdit,  à 
lui  adjugé  comme  susdit,  par  le  shérif  du  district  de 
Québec: 

''  Considérant  qu'en  vertu  de  la  dite  vente  et  adjudica- 
tion le  défendeur  a  pris  possession  du  dit  immeuble  et  le 
possède  encore: 

"  Considérant  que  le  demandeur,  Fatton,  en  supposant 
même  qu'il  eût  un  titre  valable  de  propriété  au  dit  im- 
meuble, a  constacoment  laissé  le  dit  Simon  Octeau  en  posr 
session  paisible  et  publique  du  dit  immeuble,  et  que  le  dit 
immeuble  a  été  saisi  et  vendu  par  le  shérif  du  district 
susdit  comme  lui  appartenant,  et  de  facto  en  sa  possession  : 

"  Considérant  que  le  demandeur  devait  se  porter  opi)o- 
sant  à  la  saisie  et  vente  du  dit  immeuble,  mais  qu'au  con- 
traire, il  a  laissé  vendre  et  adjuger  le  dit  immeuble  en 
justice  sans  formuler  sa  plainte  et  s'opposer  à  la  dite  saisie 
et  vente: 

"  Considérant  que  lors  de  la  saisie  et  vente  du  dit  im« 
meuble  par  le  dit  shérif,  le  dit  Simon  Octeau  était  couei- 
déré  comme  propriétaire,  et  qu'en  autant  la  saille  faite  sur 
lui  était  valable^  et  que  l'adjudication  faite  sous  de  telles 
circonstances  doit  même  purger  les  droits  du  propriétaire, 
s'il  ne  s'y  est  pas  opposé: 

"  Considérant  que  la  vente  judiciaire,  accompagnée  des 
formalités  légales,  doit  être  respectée,  et  ne  peut  être  révo- 
quée en  doute  sans  i>orter  atteinte  à  l'efficacité  d'un  titre 
accordé  par  la  main  de  la  justice,  la  Cour  maintient  la 
défense  du  défendeur  et  renvoie  l'action  du  demandeur^  etc. 

Campbell  &  Hajolton,  pour  l'appeknt 
Casauli\  liANaLoiB  &  Angers,  pour  l'intimé» 
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COUR  SUPERIEUKB.— QUEBEC. 

SEANCES  EN  VACANCE. 

Présent  : — Taschereatt^  Juge. 

iHENRV .....Demandeur^ 
vs. 
SiMARD Défendeur. 


Jng^  :— 1o.  Qa«  U  Oour  Sapérienre,  ota 
tta  Jufe  d«  telle  Cour  on  Taeaooe,  a  jari- 
^tion,  en  Terto  du  SUt.  Réf.  do  B. 
(L,oli»p.  88,  de  s'eaquérir,  tor  requête 
libellée  préeeotée  à  cet  effet,  de  1»  TalU 
4ité  de  rélMtiOQ  d*on  direetear  d'ane 
baoqae  ;  en  autant  qu'ui^  banque  inoor- 
fnrée  doit  être  coneidérée  oomme  oorpora" 
tioa  publique. 

2o  Que  le  bref  de  la  nature  d*un  bref 
de  quo  wnrrawto,  émanant  en  tertu  des 
di^poeitionsdu  ditStat.  Réf.  du  B.  C,  ohap. 
B8,  doit  être  adressé  à  un  huissier  de  la 
Goar  Supérieure,  pour  être  par  lui  sicni- 
fié  et  rapporté,  et  non  adressé  au  délen- 
dsor  dans  la  cause.  * 

3o.  Que,  dans  Tespèce,  les  affidavits 
produits  an  soutien  de  la  déolaration,  ou 
requête  libellée,  du  deiftandeur»  étaient 
tiuBsaota. 


fltold  :^1<K  That  the  8ta))erlor  Courtier 
a  Judife  of  suoh  Court  in  Tacation,  has  Ju^ 
risdiction,  in  virtue  of  the  Con.  Stat  for  L. 
C,  eap  88v  to  inquire^  upon  petition,  re^ 
onête  libellée^  presented  for  that  purpose,  of 
the  Tafidity  of  the  election  of  a  bank  diree* 
tor;  inasmuch  as  an  inoocporated  bank 
must  be  considered  as  a  pubbc  corporation. 

2o.  That  a  writ  in  the  nature  of  a 
quo  warranioy  issuing  in  virtue  of  the  pro- 
visions of  the  said  Con.  Stat  for  L.  C,  cap. 
88,  must  be  addressed  to  a  bailiff  of  the 
Superior  Court,  to  be  by  him  served  and 
returned,  and  not  addressed  to  the  defen- 
dant in  the  cause. 

3o.  That,  in  the  case  submitted,  the  affi- 
davits produced  in  support  of  the  declara- 
tion, or  requite  libtUée,  of  the  plaintiff> 
were  sufficient. 


*  Jtigement  rendu  le  21  mars,  1866. 

Taschbreau,  jnge  :— 

La  requête  libellée  présentée  par  le  requérant,  Joseph 
Wilson  Heiiry^  contré  le  défendeur,  Q-eorge  Honoré  Si- 
mard,  est  fondée  sur  le  chapitre  88,  des  Statuts  Befondus 
du  Bas-Canada,  intitulé  :  "  Acte  pour  sauvegarder  les  droits 
"**  de  Corporation  et  en  assurer  l'exercice."  Par  cette  requête, 
le  requérant  se  plaint  que  le  défendeur,  Q-eo.  H.  Simard, 
ft  usurpé  et  pris  sans  permission,  et  continue  à  détenir  et 
exercer  illégalement  la  charge  et  franchise  de  directeur  de 
la  banque  d'Union  du  Bas-Canada,  corporation  et  corps 
politique,  incorporé  sous  ce  nom  par  l'acte  du  parlement 
de  cette  province,  29  Vie,  ch.  75,  et  le  requérant  conclut  à 
ce  que  M.  Simard  soit  sommé  de  comparaître  et  montrer 
«ti  verttt  de  quelle  autorité  il  prétend  tenir  et  exercer  la 
^barge  et  firanchise  de  directeur  de  cette  banque,  et  à  ce 
"^qo'il  st>it  par  le  jugement  de.  cette  Cour,  dit  et  déclaré  sjue 

18 
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le  dit  Gr.  H.  Simard  n'a  aucxm  droit  légal  ou  titre  à  la  diter 
charge  ou  franchise  de  directeur  de  la  dite  banque,  et  qu'il 
en  soit  dépossédé  et  exclus,  et  condamné  à  payer  au  rece^ 
veur  général  une  somme  de  $400,  comme  amende,  avec  dé- 
pens. 

La  requête  est  annexée  au  bref  de  sommation,  adressé 
au  dit  Gr.  H.  Simard,  lui-même,  lui  comjnandant  de  com- 
paraître devant  xm  des  Juges  de  la  Cour  Supérieure  pour 
le  Bas-Canada,  le  29  janvier,  1866,  pour  répondre  à  la 
requête  Ubellée  ci-dessus  énoncée,  et  le  tout  fut  signifié  à 
M.  Simard,  le  24  janvier,  même  année.  Le  défendeur 
rencontre  cette  demande  de  trois  manières  : 

1°  Par  une  exception  déclinatoire. 

2°  Par  une  exception  peremptoire  à  la  forme. 

3°  Par  une  motion  demandant  que  le  bref  de  sommation 
et  la  requête  soient  renvoyés  et  mis  à  néant,  par  suite  de 
rinsuflBlsance  des  affidavits  produits  au  soutien  de  la  requête,, 
tel  que  requis  par  le  chap.  88  des  Stats.  Réf.  du  Bas-Canada. 

Les  prétentions  du  défendeur  sont,,  en  peu  de  mots,  le& 
suivantes,  quant  à  l'exception  déclinatoire,  savoir  :  que  le 
chap.  88,  ci-dessus  mentionné,  ne  s'appUque  qu'aux  corpo- 
rations pubUques,  et  non  aux  corporations  privées.  Que  la 
Banque  d'Union  du  Bas-Canada  est  une  corporation  privée^ 
qu'en  Angleterre  l'information  de  la  nature  d'un  quo  war- 
ranto ne  s'accordait  pas  pour  obtenir  justice  contre  une 
corporation  privée,^  au  moins  à  la  demande  d'un  simple 
individu,  quoique  le  Eoi  eût  le  droit  d'adopter  la  procé- 
dure, et  que  ce  n'est  que  dans  les  Etats-Unis  d'Amérique,, 
que  cette  procédure  a  été  permise  à  un  individu  contre  de» 
corporations  privées,  telles  que  banques,  compagnies  de- 
chemins  de  fer,  et  autres  corporations  de  même  nature. 

r 

Le  défendeur  a  aussi  prétendu  que  le  chap;  88  ci-dessus 
ne  faisait  que  changer  la  forme  de  la  procédure,,  n'était  pas 
introductif  d'un  droit  nouveau,  ou  en  d'autres,  mots,  n'é- 
tendait pas  à  une  corporation  de  la  nature  de  cette  banque 
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tfUnion,  les  drcnts  que  ran  pouvait  exercer  an  moyen  du 
quo  warranto  en  Angleterre  contre  les  corporations  j>u- 
bliqnes. 

II  n'est  pas  à  ma  connaissance  que  cette  question  im- 
portante ait  jamais  été  soulevée  dans  ce  pays,  au  moins  je 
n'en  vois  aucun  rapport,  et  nul  doute  que  si  une  décision 
quelconque  eût  été  prononcée  sur  cette  question  vraiment 
importante,  et  qui  n'est  pas  exempte  de  difficulté,  les 
savants  et  habiles  avocats  de  l'un  ou  de  l'autre  côté  de  la 
cause  n'aturaient  pas  omis  de  la  compulser,  ni  de  la  citer  au 
soutien  de  leurs  prétentions. 

Il  me  faut  rencontrer  la  question  comme  question  nou- 
velle devant  nos  tribunaux  jusqu'à  ce  jour,  et  la  résoudre 
à  l'aide,  tant  de  notre  législation  provinciale,  qu'à  l'aide  de 
la  loi  impériale,  et  des  mdlle  et  un  précédents  anglais  que 
l'on  peut  citer  sur  la  matière,  et  des  autorités  des  commen- 
tateurs américains. 

Il  faudra  voir:  1^  Si,  avant  notre  législation  particulière, 
introduite  par  le  chap.  88  des  Stats.  Refondus  du  B.  C,  un 
simple  particulier  pouvait  obtenir  ime  information  de  la 
nature  d'un  bref  de  qtu)  vrartanto  pour  les  mêmes  causes 
que  celles  énoncées  en  la  requête  actuelle.  2^  Si  notre 
legislation  même  ne  va  pas  plus  loin,  et  ne  favorise  pas  plus 
l'exercice  du  bref,  en  ne  distinguant  pas  entre  corporations 
publiques  et  privées,  et  si  la  franchise  que  possède  la 
Banque  d'Union  jmr  sa  direction  est  un  de  ces  droits  légaux 
dont  l'usurpation  illégale  donne  drdt  à  l'obtention  d'une 
information  de  la  nature  d'un  quo  warranto. 

n  faut  poser  pour  base  de  notre  examen  qu'avant  l'exis- 
tence de  notre  loi  provinciale  consacrée  par  le  chapitre  88 
de  nos  Stats.  Eef.  B.  C,  la  loi  anglaise  nous  gouvernait  ex- 
clusivement sur  la  question  de  l'émanation  d'un  tel  bref, 
sorla  manière  et  les  conditions  de  son  émanation.  Le 
statut  4  et  5  William  &  Mary,  chap.  18,  et  la  9  Anne,  chap. 
20,  étaient  l'autorité  sur  la  matière,  mais  indépendamment 
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de  ces  statuts,  en  vertu  de  la  loi  commime,  les  tribiinaïui  • 
ay^aieul^ie  droit  d'accorder  à  un  individu  une  information  de 
la  nature  d'un  quo  warranto^  sur  demande  qu'il  en  faisait,  en 
alléguant  rusurpation  d'une  franchise  au  détriment  du 
public.  Ce  droit  était  discrêtionaire  dans  le  juge  qui  pouvait 
l'accorder  ou  le  refuser  suivant  les  circonstances,  et  suivant 
Tintérêt  que  le  requérant  montrait  ainsi  en  la  question,  et 
l'on  voit  que  dana  plusieurs  cas  les  tribunaux  ont  refusé  à 
un  simple  particulier  Tinformation  demandée,  le  laissant  à 
exercer  son  recours  au  moyen  du  procureur-général  qui 
devait  alors  lui-onême  faire  la  demande  en  son  nom,  et  sui^ 
vaut  sa  discrétion.    On  voit  quelques  exemples  de  cette  dis- 
crétion  des  tribunaux  à  accord^er  ou  reluser  cette  informa- 
tion dans  le  14e  vol.  Law  Library;  et  à  la  page  118  de  Cole 
on  Criminal  informations,  on  retrouve  les  paroles  du  Juge^ 
en-Chef,  Lord  Hardwicke,  savoir  :  "  Que  la  Cour  faisait 
"  cette  distinction,  d'accorder  Tinformation  pour  usurpa- 
"  tion  publique,  mais  que  si  l'usurpation  n'était  que  d'une 
"  franchise  privée,  ne  concernant  pas  le  gouvernement 
''  public,  la  Cour  avait  quelquefois  refusé  ITinformation,  et 
'^  ordœxné  que  1^  demande  s'en  fit  au  proeureur*général  ;  " 
pour  me  servir  du  langage  du  Juge^n-Chef  Tilghmauy 
rapporté  par  AngeU  et  Ames  à  la*x>^^  694  de  leur  ourra^ 
sur.  les  cotporationsj  Lord  Hardwicke  ne  nie  pas  le  droit  de 
la  Cour  d'accorder  cette  information,  mais  au  contraire  il 
eotosacre  ce  droii    La  mâme  citation  d'Ângell  et  Amea 
établît  l'existence  de  ce  droit  aux  Etats-Unis  d'Amérique 
oomme  confiaeré  paor  les  décisions  de»  tribunaux  de  la 
république,  et  rapporte  encore  les  paroles  du  même  Juge 
Tilghman  en  prononçant  jugement  dans  la  cause  citée^ 
savoir:  "Je  ne  trouve  aucun  exemple  d'une  information 
"  de  la  nature  d'un  qtu)  wdrranio  en  Angleterre,  excepté 
"  dans  le  cas  de  l'usurpation  de  la  prérogative  du  Eôi,  ou 
"  d'une  de  ses  franchises,  ou  lorsque  le  public  ou  au  moins 
"  un  grand  nombre  dé  personnes  sont  intéressés  ;'*  et  après 
avoir  cité  le  cas  des  banques,  chemins  à  barrières,  canaux, 
compagnies  de  pontls,  qui,  quoique  dénommés  corporations 


277 

prirées,  sont  oepaidant  d'una  nafcare  publique,  il  termine 
en  disust  :  "  J'indine  fortement  vers  Topinion  qne  dai» 
^  tous  les  cas  où  il  existe  une  charte,  et  lorsque  la  question 
**  s'élève  concernant  l'exercice  d'une  charge  réclamée  en 
^  vertu  de  cette  charte,  la  Cour  peut,  dans  tous  ces  cas, 
^  dans  sa  discrétion,  accorder  l'information  de  la  nature  du 
^  quo  warranto^  parceque  dans  tous  ces  cas,  quoique  qu'on 
^ne  x>i33S8e  pas  strictement  dire  que  la  prérogative  de 
^  l'état  a  été  usurpée,  cependant,  ce  qm  est  à  peu  près  la 
^  même  chose,  le  privilège  accordé  par  l'état  a  été  mal 
**  exercé.  Celui  conbre  qui  l'information  est  demandée  ne 
^  tient  ses  droits  que  de  Tétat,  (ou  de  la  loi)  et  un  droit  non 
^  fondé  est  une  usurpation  (sous  prétexte  dhme  charte) 
**  d'un  droit  qm  ne  lui  fut  pas  accordé."  Au  même  ou- 
vrage de  Cdie,  p.  162,  on  voit  que  de  semblables  informa- 
tions forent  accordées  contre  les  personnes  qui  da^s  un 
cas,  réclamaient  l'exercice  de  la  charge  de  ^'  Master  of  the 
Fellowship  of  the  Patten  Mdiiers'  Company  of  the  dty  of 
London,  Master  of  tiie  Merchant  Tailors'  Company  in  Lon- 
don, '  Master  of  the  Company  of  Coopers  of  London  ;"  ou  le 
cas  de  celui  qui  demandait  à  être  membre  ^  of  the  Com- 
pany of  Tailors.in  Lichfield  ;"  ear,  dit  M.  Cole,  ces  charges 
sont  liées  aux  franchises  politiques.  8oit  dit  en  passant, 
que  par  l'acte  d'incorporation  de  la  Banque  d'Union 
du  BachOanada,  eUe  est  instituée  et  déclarée  corporation 
et  corps  politique,  avec  succession  perpétuelle,  sujet  aux 
dispositions  du  chapitre  54  des  Statuts  Refondus  du 
Oanada,  intitulé,  "*  Acte  concernant  les  Banques  Incorpo- 
rées," etaux  dispositions  de  l'acte  de  la  24  Yict.  chap.  28,  avec 
pouvoir  général  et  commun  à  toutes  banques  d'émettre 
des  billets,  etc.,  etc.,  et  sous  la  reserve  que  tous  les  jKyavoirs 
et  privilèges  confiés  à  cette  banque  soient  sujets  à  toute 
législation  future  du  parlement,  et  que  l'acte  créant  cette 
banque  est  un  acte  public. 

Quelle  estla  nature  de  la  corporation  en  question  en  cette 
cause  :  Est-elle  strictement  publique  ou  privée  ?  Pour 
résoudre  cette  question,  voyons  comment  elle  a  été  cou- 
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stitaée,  dans  quel  but,  quels  sont  ses  attributs,  ses  privi- 
lèges, ses  obligations,  ses  devoirs,  vis4-vis  l'état  et  les 
citoyens  en  général.  Gomme  nous  l'avons  vu,  la  Banque 
d'Union  du  Bas-Canada,  a  été  incorporée  par  l'acte  29  Vict., 
chap.,  75,  et  déclarée  être  corporation  et  corps  politique,  avec 
succession  perpétuelle,  un  sceau  social,  pouvant  poursuivre 
et  être  poursuivie  comme  les  autres  corporation^,  pouvant 
acquérir  des  biens  meubles  et  immeubles  pour  l'adminis- 
tration de  ses  affaires,  n'excédant  pas  la  valeur  annuelle  de 
$10,000,  devant  procéder  de  certaine  manière  à  l'élection 
des  directeurs,  qui  choisiront  un  président  et  vice-président, 
qui  occuperont  leurs  charges  pendant  une  année,  les  direc- 
teurs devant  être  domiciliés  en  cette  province  et  être  sujets 
britanniques,  et  être  élus  en  la  manière  et  après  l'observa- 
tion des  formalités  prescrites  par  l'acte,  devant  pourvoir  au 
remplacement  de  ses  directeurs,  et  fixant  le  mode  de  l'élec- 
tion, la  convocation  des  assemblées,  le  quorum  des  direc- 
teurs, obligeant  les  directeurs  à  faire  des  dividendes  semi- 
annuels,  prohibant  l'émissjon  d'aucun  billet,  avant  que 
$100,000  ne  seraient  déposées,  fixant  à  Québec  le  siège  des 
affaires,  limitant  à  certaines  transactions  celles  que  la  Banque 
pourra  faire,  limitant  le  montant  des  billets  à  émettre  ainsi 
que  le  taux  des  escomptes,  permettant  la  retention  d'un  droit 
d'escompte  sur  billet,  annulant  la  charte  de  la  Banque  et  ses 
privilèges  dans  le  cas  de  suspension  de  paiement,  fixant 
au  double  des  actions  des  actionnaires  leur  responsabilité 
individuelle,  obligeant  la  banque  à  fournir  des  états  des 
affaires  de  la  Banque  aux  actionnaires,  dont  copie  au 
gouverneur  de  la  province,  prohibant  de  prêter  à  des  puis- 
sances étrangères  à  peine  de  dissolution,  soiunettant  à  une 
législation  future  l'acte  d'incorporation  ainsi  que  les  pou- 
voirs et  privilèges  qu'il  confère,  et  enfin  déclarant  l'acte  un 
acte  pubUc. 

Nous  trouvons  dans  Q-rant  on  Corporations  (page  9,  chiffre 
de  parenthèse,)  la  définition  du  caractère  privé  ou  public 
des  corporations,  en  ces  mots  :  "  Private  corporations  are 
"  where  a  body  of  traders,  or  a  scientific  or  other  society 
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**  aiming  only  at  objects  of  their  own,  and  not  contemplat- 
**  ingthe  conferring  any  immediate  benefit  on  the  public, 
"  or  the  taking  upon  themselves  any  public  government, 
"  duty,  or  responsability,  are  incorporated  by  charter.  Such 
"  body,  however,  il  incorporated  by  public  acts  of  parlia- 
^*  ment,  must  be  regarded  as  a  public  corporation.  Public 
"  corporations  are  such  as  are  established,  (mostly  of  late 
"  years  by  act  of  parliament)  to  serve  great  purposes  of 
^  state,  and  holding  out  advantages  and  benefit,  either  to  the 
"  public  without  restriction,  or  to  every  one  who  chooses 
"  to  comply  with  their  conditions.  Such  are  the  Bank  of 
"  England,  the  East  India  Company,  the  Bailway,  ight, 
"  Water,  Coke,  and  other  companies,  the  Hudson  Bay  Com- 
"  pany,  the  Universities  and  other  bodies.  Free  or  public 
*'  schools,  though  founded  by  charter,  seem  to  be  public 
**  corporations.  To  this  class  seem  to  belong  all  ecclesias- 
**  tical  corporations,  whether  sole  or  aggregate." 

Nous  voyons  à  la  page  697  d'Angell  et  Ames  on  Cor- 
porations, ee  que  veut  dire  le  mot  Franchise,  savoir,  c'est 
un  mot  d'une  signification  très-étendue  et  est  définie  par 
Finch  être  un  privilège  royal  entre  les  mains  d'un  sujet 
En  Angleterre,  un  privilège  entre  les  mains  d'un  sujet, 
que  le  Boi  seul  accorde,  est  une  franchise.  Eh  Amé- 
rique, assumer  un  jwuvoir  que  l'on  ne  peut  exercer  sans  la 
permission  de  l'état,  ou  s'immiscer  dans  la  charge  d'une 
corporation  privée,  contrairement  au  statut  qui  la  crée,  c'est 
dans  un  sens  large,  s'emparer  de  la  prérogative  royale, 
s'emparer  de  ou  violer  une  franchise  du  souverain. 

Et,  je  le  demande,  ne  trouvons-nous  pas  dans  le  cas 
actuel  une  analogie  frappante  avec  les  cas  énoncés  dans 
les  autorités  ci-dessus;  en  efiet,  il  suffit  de  dire  qu'il  s'agit 
d'une  banque  incorporée,  institution  monétaire  revêtue 
d'xm  pouvoir  extraordinaire  qui  ne  réside  que  dcms  le 
souverain,  celui  d'émettre  des  billets  de  banques,  équivar 
lant  presque  à  celui  del^attre  monnaie,  sous  certaines  condi- 
tions il  est  vrai,  mais  toujours  en  vue  du  bien  public,  du 
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commerce  df»  nations.  Cette  baoqne  contrficte  on  fpot 
contracter  par  sies  directeurs,  tant  vis-àrvis  de  l'état  que  yis^ 
à-vis  des  actionnaires^  des  dépositaires  et  d^  public  en 
général,  une  resp(»isabilité  très-grande,  et  ne  peutsm  pas 
dire  que  la  législature  en  accordant  à  cette  banque  le 
droit  d'exercer  le  commerce  de  bsnque,  d'emettxe  des 
billets,  n'a  pas  accordé  une  firanchi^e,  un  privilège  royal» 
et  ne  peut-on  pas  dire  que  Tintroduction  illégale  d'un 
membre  sous  nom  de  directeur  de  cette  corporation  ne 
serait  pas  jusqu'à  un  certain  point  une  violation  de  la 
franchise  ou  du  privilège  conféré  au  sujet  par  l'ai^torité 
souveraine.  Je  n'en  puis  douter  un  instant,  et  quel  serait 
le  remède  en  8upx)08ant  que  l'information  dans  la  nature 
du  quo  warranto  n'existât  pas,  je  n'en  puis  concevoir  un 
seul,  à  moins  que  ce  ne  lût  la  ridicule  aci^n  en  dommages 
intentée  p^r  qui  et  sur  quoi  fondée  ?  Si  les  dommages  sont 
la  base  de  l'action,  les  tribunaux  n'en  pourraient  accorder 
que  sur  preuve  positive,  et  cependant  l'intrus  resterait 
toujours  au  pouvoir  comme  directeur»  conduisant  à  sa 
guise,  et  dans  son  intérêt  très-probablement,  une  institution 
monétaire  lui  rs^portant,  sous  mille  ibrmes,  un  montant 
plus  que  suffisant  pour  payer  les  dommages  qu'il  pourrait 
être  condamné  à  payer. 

La  législature  en  accordant  cette  franchise  dont  elle  s'est 
dessaisie  dans  l'intérêt  de  tout  un  public,  n'a  pas  voulu  se 
dessaisir  des  droits  qu'elle  a  de  pxmir  celui  qui  ^âplerait 
entre  les  mains  du  sujet,  unefranchise  qu'elle  lui  a  accordée. 
Elle  a  dû  vouloir  accorder  à  ce  sujet  l'accessoire  en  lui 
accordant  le  principal  ;  le  principal  est  la  charte,  la  fran- 
chise ;  et  Paccessoire  est  le  moyen  légal  de  conserver  cette 
franclnse,  et  de  la  revendiquer  au  moyen  d'un  bref  de  pré«^ 
rogative  contre  tout  i^diYidu  qui  l'usurperait. 

Je  pourrais  citer  u^  grand  nombre  de  cas  analogues  à 
ceux  cités  plus  haut,  pour  démontrer  que,  par  la  loi,  telle 
qu'interprétée  en  Angleterre,  on  eût  pu  en  le  Bas-Canada 
adopter  danç^  xm  cas  semblable  à  celui-ci^  une  procédure- 
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caprigtant  danâ  uae  iiifonufUîoix  de  la  nature  d'un  guo  toau 
raïUo,  à  la  demande  d'ian  aimple  individu,  i^aia  celles  que 
j'ai  citées  suffirent  pour  le  moment.  J'avoue  que  de  Ja 
part  du  défendeur  il  a  été  cité  plusieurs  autorités  qui  à 
première  vue  sembleraient  militer  en&veur  de  la  doctrine 
contraire,  et  entre  autres,  la  cause  de  jKex  et  ûgden  et 
autres,  rapportée  au  lOme  vol.  de  Barnewall  et  Greswell's 
reports,  mais  dans  ce  cas,  il  s'agissait  d'une  iuloramtion  de 
la  nature  d'un  quo  warrcaUo  demandée  à  l'encontre  do 
défendeur  et  autres,  qui  prétendaient  être  une  corporation 
d'une  nature  exclusivement  privée  et  non  reconnue  avoir 
aucune  existence.  Et  il  fut  prétendu  que  l'information 
devait  être  prise  à  la  demande  du  procureur-général,  et 
non  à  la  demande  d'un  particulier  ;  que  le  statut  9  Anne, 
chap.  20,  ne  s'étendait  qu'aux  individus  usurpant  une 
chai^oulranchise  dans  une  corporation  quand  le  droit  de 
la  corporation  comme  corps  était  reconnu,  et  que  dans  ce  cas" 
là  il  s'agissait  de  l'existence  de  la  corporation,  et  non  de  Tu- 
Burpation  d'un  membre.  Il  Ait  aussi  prétendu  que  les  indi* 
vidus  susdits  ne  prétendaient  pas  être  membres  d'une 
corporation  d'une  nature  publique,  et  qu'au  contraire 
la  franchise  usurpée  n'était  en  aaoune  mamère  liée  au 
gouvernement  public:  on  voit  dans  le  rapport  de  cette 
cause  que  des  précédents  contraires  furent  cités  pour 
laire  voir  que  même  sous  de  semblables  circonstances, 
les  tribunaux  avaient  accueilli  de  semblables  informa- 
tions au  nom  d'un  particulier.  Le  prononcé  du  jugement 
établit  par  la  bouche  de  Lord  Tenterden,  que  IHnfor- 
mation  étant  contre  une  corporation  entière,  n^ayant 
aticune  existence  légale,  ne  pouvait  être  demandée  que  par 
le  procureur-général.  Le  juge  ^ayley  s'est,  dans  ce  cas, 
contenté  de  dire  qu'il  n'y  avait  pas  d'exemple  que  la  Cour 
eut  accordé  une  information  de  la  nature  d'un  quo  war^ 
ranio  contre  des  personnes  usurpant  une  franchise  d'une 
nature  exclusivement  privée,  et  nullement  liée  au  gouver* 
nement  public.  Le  rapport  de  cette  cause  fait  voir  à  sa 
&ce  la  diGB^rence  entre  ce  cas-là  et  celui  qui  ncms  occui)e» 
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car  dans  un  cas  il  s'agit  de  faire  déchoir  nne  corporation 
entière  n'ayant  aucune  existence  légale  de  l'aveu  de  tout  le 
inonde,  et  qui  était  d'une  nature  exclusivement  privée,  et 
dans  le  cas  présent  il  s'agit  de  demander  à  une  personne  en 
vertu  de  quel  droit  elle  a  usurpé  la  charge  ou  franchise  de 
directeur  d'une  banque  étabhe  par  acte  pubUc,' dûment 
incorporée,  dûment  reconnue,  jouissant  de  droits  et  privi- 
lèges royaux,  intimement  liée  avec  le  pubhc  et  le  monde 
entier,  et  ayant  contracté  des  droits  et  responsabilités  extra- 
ordinaires, tant  envers  ses  actionnaires  qu'envers  le  monde 
entier. 

Une  autre  cause  fat  citée  comme  précédent  au  soutien  des 
prétentions  du  défendeur,  tiré  de  la  cause  de  Eex  vs.  Bams- 
den  et  autres,  rapjwrtée  au  S  vol.  d'Adolphus  et  Ellis.  Qu'il 
soit  dit  en  commençant  que  le  jugement  en  cette  cause  ne 
•fût  entièrement  approuvé  que  par  les  juges  Littledale  et 
Fateson,  et  que  le  juge-en-chef  Denman,  tout  en  concour- 
rant  dans  le  jugement,  afin,  disait-il,  de  ne  pas  causer  de 
délai  aux  intéressés,  déclara  qu'il  avait  de  grands  doutes 
sur  une  question  semblable,  et  cela  en  Tannée  183ô,  après 
cent  vingtrcinq  ans  de  précédents  pour  et  contre  la  ques- 
tion en  htige.  Mais,  en  examinant  attentivement  le  rap- 
port de  cette  cause,  on  remarque  que,  suivant  les  préten- 
tions des  défendeurs,  leur  corporation  n'existait  pas,  et  que 
leur  inooiporation  n'était  pas  de  la  nature  d'une  charge 
pubhque,  et  n'était  nullement  hée  à  aucune  franchise  de  la 
couronne,  et  que  ce  n'était  qu'ime  substitution  à  une 
charge  de  marguiUiers  et  inspecteurs,  et  on  sait  qu'en  An- 
gleterre on  n'a  jamais  voulu  accorder  l'information  pour  la 
charge  de  margoiUiers,  tandis  que,  soit  dit  en  passant» 
dans  le  Bas-Canada,  on  n'en  a  jamais  fait  difficulté  dans  nos 
tribunaux,  et  que  le  principe  a  été  consacré  par  grand 
nombre  de  procédures  sous  forme  de  matidamus,  qyo  war^ 
ranlo^  et  requête  hbellée  telle  que  la  présente.  Néanmoins, 
le  rapport  de  cette  cause  est  probablement  le  précédent  le 
pins  fort  que  j'aie  vu  au'soutien  de  la  prétention  du  défen- 
deur actuel,  cependant  le  doute  exprimé  par  le  juge-en- 
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chef  Denman,  et  les  oirconstances  de  la  cause  m'ont  induit 
à  regarder  cette  décision  comme  extrême,  pour  ne  pas  dire 
pins.     ^ 

Un  troisième  précédent  cité  par  la  défense  est  celui  tiré 
de  Regina  vs.  Monsley,  rapporté  au  vol.  8  (Queen's  Bench) 
Adolphus  &  Ellis.  Ce  cas  est,  suivant  moi,  très-faible  en 
faveur  du  défendeur.  Il  ne  s'agissait  dans  cette  dernière 
cause,  que  de  faire  exécuter,  au  moyen  d'une  charte  royale, 
les  conditions  d'un  legs  pieux  liait  par  un  particulier  ;  et  le 
motivé  du  jugement  est  que  la  charge  en  question  était 
celle  de  gouverneur  d'un  hôpital  fondé  par  le  testament 
d'un  particuher,  n'ayant  aucun  devoir  ni  juridiction  pu- 
blics quelconques,  malgré  qu'une  charte  eût  été  obtenue 
pour  incorporer  les  membres  de  l'institution,  ce  qui  était 
(suivant  le  juge)  parfaitement  intitile  vu  que  la  couronne 
n'ajoutait  rien  à  l'institution,  et  ne  s'y  était  réservé  aucun 
contrôle.  Je  crois  donc  qu'avant  la  loi  de  ce  pays,  intro- 
duite par  la  12  Vict.,  chap.  41,  un  simple  particulier  eût 
pu  obtenir  ime  information  de  la  nature  d'un  quo  warranto 
pour  des  causes  analogues  à  celles  que  mentionne  la  re- 
quête en  la  présente  cause. 

Passant  au  second  x>oint,  qui  est  celui  de  savoir  si  notre 
loi,  consacrée  par  le  chap.  88  de  nos  Stat.  Réf.  B.  C,  ne  va 
pas  plus  loin  que  la  loi  qui  nous  régissait  avant  la  12  Vict. 
chap.  41,  refonduedans  le  chap.  88,  et  si  de  fait  elle  ne  favorise 
pas  plus  la  procédure  de  l'information  de  la  nature  d'un 
qm  warranto  que  ne  faisait  notre  antique  loi  anglaise,  en 
un  mot,  s'il  y  a  distinction  à  faire  entre  les  corporations 
publiques  et  privées  dans  l'obtention  du  bref  mentionné  au 
chapitre  en  question,  et  si  la  franchise  que  possède  la 
Banque  d'Union  du  Bas-Canada,  par  ses  directeurs,  est  un 
de  ces  droits  royaux  dont  l'usurpation  iUégale  donne  droit 
à  l'obtention  du  bref  en  question. 

Nul  doute,  dans  mon  humble  opinion,  que  le  législateur 
qui  a  préparé  le  projet  de  la  12  Vict.  chap.  41,  n'ait  en 
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grande  partie  pris  pour  base  de  aou  proget  les  staÉats  4  et  5 
W.  &;  M.,  cbap.  18,  et  9  Anne,  chap.  20.  On  r^au»rque 
même  une  grande  similitude  dans  la  phraséologie  des  mm 
et  des  autres,  et  il  ne  pouvait  en  être  autrement.  Mais  je 
crois  que  notre  statut  «st  plus  clair,  plu£»  positif  et  définit 
^lieux  la  position,  et  ne  prête  pas  à  tant  de  eomm^itaires 
et  d'opinions  differ ^ites  qu'offrait  la  loi  ancienne  fondée  sur 
ces  dBux  statuts  impériaux.  *  Le  langage  de  notre  législa- 
tion est  fsi  simple  qu'il  me  .semble  pouvoir  être  ccmipris  de 
prime  abord  sans  aucune  diifit^té.  Itepétons  les  termes: 
^*  Quand  une  personne  usurpe,  prend  sans  permission, 
^'  ou  tient  ou  exerce  illégalement  une  charge  publique,  ou 
*'  une  franchise  dans  le  Bas-Canada,  ou  une  charge  dans 
"  aucuue  corporation  ou  autre  corps  ou  bureau  public,  que 
^*  telle  xîharge  ait  été  créée  ou  qu'elle  existe  en  verta  d'aueum 
^'  statut  ou  ordonnance^  ou  eu  vertu  de  la  loi  comnume  du 
*'  B^^Oauada."  Les  savants  avocats  de  la  dé&aae  ont 
admis  qua  la  12  Yict.,  chap.  41,  n'inia^oduisait  pas  un  droit 
nouveau,  mm  changeait  seulement  la  manière  d'exercer  oe 
droit.  Les  savants  avocats  de  la  poursuite,  au  eoniaraire,  ost 
prétendu  que  la  12  Vict.  nedistinguaitpasenti:)eleBcorix>rar 
tiens  privées  et  les  corporations  pubhqaes,  et  que  dans  toqs 
les  cas  l'usurpation  d'une  franchise  quelconque  donnait 
lieu  au  remède  pa^  voie  de  requête  sous  forme  de  quo 
warranto. 

Je  ne  voi3  rien  danjs  le  préambule,  ni  dan3  les  sections 
suivantes  de  la  12  Vict,  cb.  41,  réglant  l'exercice  de  l'ia- 
jormation  de  la  nature  du  quo  warranto,  dont  on  puisse  iu* 
/érer  que  cette  nouvelle  législation  ait,  quant  au  droit  de 
di^mander  l'ûiformation,  ajouté  rien,  ni  diminué  rien  du 
droit  qui  existait,  suivant  moi,  avant  la  passation  de  cett^ 
12  Viot,  chap.,  41,  refondue  dans  le  chap.,  88,  de  nos  statuts 
refondwf.  Elle  n'a  eu  que  l'effet  :  1°  d^  rendre  plus  claire 
l'interprétation  des  cas  dans  lesquels  l'information  de  Ut 
nature  du  quo  warranto  peut  se  demander  et  s'accorder  ;  2° 
de  fournir  le  mode  de  procédure  à  observer  à  l'égard  de  la 
demande,  de  l'action  ou  bref,  et  de  la  dé&nse  du  défendeur. 
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En  efkti  qnoiqne  au  coinmenceinent  dti  préambule  de  cé* 
statut  il  soit  énoncé  que  le  but  de  cette  loi  était  de  protéger 
le»  droita  de  corporation,  sans  distinguer  entre  les  corpora^ 
tbnfi  publiques  ou  privées,  cependant  la  suite  du  préam^ 
bule  limite  aux  charges  publiques,  à  une  fraxbchise  dans 
le  Ba»Oaaada,  ou  une  charge  dans  aucune  corporation  ou* 
autre  corps  ou  bureaux  publics,  les  cas  dans  lesquels 
l'information  peut  se  demander.  Je  ne  vois  dans  renon- 
ciation de  ces  divers  cas^  rien  qui  difi&rencie  ]fiL  loi  actuelle 
de  celle  qui  nous  régissait  comme  venant  de  l'Angleterre, 
st  notamment  du  statut  9  Anne,  chap.,  20,  si  ce  n'est  que 
le  mot  Frani^iseseet  employé  généralement  et  sans  limita^ 
tîcm.  Je  n'en  oondus  pas  que  toute  franchise,  privée  ou 
publique,  soit  par  là  déclarée  soumise  à  la  juridiction  de 
ce  tribunid,'mais  que  la  franchise  dont  il  est  question  en 
œ  préambule  est  de  la  nature  de  celles  accordées  par  la 
GDuronne  ou  le  parlement  à  un  particulier,  et  dont  l'usur» 
patiou  et  violation  donnerait  droit  à  la  procédure  actuelle, 
indiquée  par  le  chap.  88  de  nos  Stat.  Réf.  du  Bas-Canada. 
Sncore  une  fois,  qu'est-ce  qu'une  franchise?  On  trouve 
Ifc  réponse  à  cette  question  à  la  page  450  du  3e  vol.  de 
Kent's  Commentaries,  en  ces  mots  remarquables  :  "  Fran- 
'^chises  are  certain  privileges  conferred  by  graiit  from 
"government,  and  vested  in  individuals.  In  England 
"  they  are  very  numerous,  and  are  understood  to  be  royal 
"  privileges  in  the  hands  of  the  subject.  They  contain  an 
"implied  covenant  on  the  part  of  government,  not  to 
"  invade  the  rights  vested,  and  on  the  part  of  the  grantees 
**  to  execute  the  conditions  and  duties  prescribed  in  the 
**  grant.  Corporations,  or  bodies  politic,  are  the  most  usual 
"  franchises  known  in  our  law  :  Special  privileges  conferred 
**  upon  towns  and  individuals  in  a  variety  of  ways,  and  for 
"  numerous  purposes,  having  a  connexion  with  the  public 
"  interest,  are  franchises.'*  On  voit  au  2e  vol.  de  Blackstone'8 
Commentaries,  p.  37,  une  définition  entre  autre  du  mot 
franchise.  "  Franchise  and  hberty  are  used  as  synonymous 
••  terms,  and  their  definition  is,  a  royal  privilege,  or  branch 


286 

**  of  the  king's  prerogative,  subsisting  in  the  hands  of  ft 

•*  subject It  is  likewise  a  franchise  for  a  number  of 

*^  persons  to  be  incorporated,  and  subsist  as  a  body  poUtic; 
"  with  a  power  to  maintain  perpetual  succession  and  do 
"  other  corporate  acts  :  and  each  individual  member  of  such 
^  corporation  is  also  said  to  have  a  franchise  or  freedom.'^ 

D'après  ces  autorités,  la  Banque  d'Union  du  Ba»C!anaâa 
jouissait,  suivant  moi,  d'une  franchise,  c'est-è-dire,  d'un  pri- 
vilège royal,  consistant  dans  scm  incorx>oration  par  acte  du 
parlement,  avec  le  privilège  du  commerce  de  l'argent  sous 
certaines  conditions,  avec  responsabihtés  etobhgations  tant 
envers  le  gouvernement  qu'envers  les  particuhers  et  se» 
actionnaires,  et  ayant  des  rapports  intimement  Ués  avec 
l'intérêt  du  pubUc.  D'après  Blackstone  le  fait  seul  d'être  in- 
corporé comme  corps  politique,  une  succession  perpétuelle 
et  le  droit  de  faire  des  actes  inhérents  à  une  corporation , 
et  en  nom  collectif,  constitue  une  franchise  tant  pour  la 
corporation  elle-même  que  pour  chaque  membre  de  cette 
corporation.  Sous  ce  point  de  vue,  je  dois  dire  que  la 
charge  de  directeur  de  la  Banque  d'Union  du  Bas-Canada 
est  une  franchise  soumise  aux  dispositions  du  chap.  88  des 
Stats.  Ref  B.  C,  et  que  le  défendeur  ne  peut  décliner  la 
juridiction  de  cette  Cour  dans  l'adjudication  de  la  plainte 
portée  contre  lui  en  conformité  à  ce  chapitre. 

Maintenant  je  dois  aborder  la  question  de  l'exception  à  la 
forme  produite  par  le  défendeur,  et  dans  laquelle  il  prétend 
ne  pas  être  obUgé  de  répondre  à  la  requête  et  au  bref  à  lui 
signifiés,  parce  que  le  bref  de  sommation  à  lui  signifié 
aurait  dû  être  adressé  à  un  huissier  de  cette  Cour,  et  non 
pas  directement  au  4èfendeur  ;  parce  que  le  bref  signifié 
oblige  le  défendeur  de  comparaître  à  une  heure  indiquée 
à  un  certain  jour,  tandis  que  le  défendeur  aurait  par  la  loi 
toute  la  journée  jwur  comparaître. 

La  procédure  à  suivre  en  cette  matière  est  indiquée  en 
le  préambule  du  chap.  88  des  Stats.  Réf.  B.  C,  qui  énonce 
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que  la  Cour  pourra  ordonner  Témisaon  d'un  bref  c<ini' 
mandant  que  la  personne  dont  on  se  plaint  soit  assignée  à 
comparaître  devant  la  Cour  pour  répondre  à  la  déclaration 
ou  requête  libellée  tel  jour  que  le  juge  trouvera  à  propo» 
de  fixer,  et  dans  tous  les  cas  le  bref  d'assignation  sera 
signifié  à  la  personne  contre  laquelle  plainte  est  ainsi 
portée,  en  en  laissant  une  copie,  ainsi  que  de  la  déclaration 
ou  requête  libellée,  soit  à  elle-même  en  personne  ou  à  son 
domicile,  en  la  manière  d'usage  dans  les  actious  ordi^ 
naires. 

J'ai  constaté  que  la  pratique  à  iftontréal  est  d'adresser 
le  writ  à  un  huissier  comme  dans  une  action  ordinaire, 
pour  être  par  lui  signifié,  conformément  à  la  seA.  3  du 
chap.  83  des  Stats.  Eef.  B.  C,  et  d'après  une  lettre  de  M, 
Honey,  un  des  Protonotaires  de  la  Cour  Supérieure  à 
Montréal,  telle  aurait  été  la  pratique  invariable  à  Montréal 
depuis  la  12  Vie,  ch.  41,  et  même  sur  l'objection  prise,  serait 
intervenue  une  décision  formelle  dans  ce  sens  prononcée 
par  M.  le  juge  Berthelot  et  confirmé  en  appel.  J'avoue  que 
je  n'ai  pas  compulsé  ces  décisions,  que  je  ne  vois  pas  dans 
nos  rapports  judiciaires.  Une  pratique  contraire  existe 
également  à  Québec,  et  une  décision  formelle  à  ce  sujet, 
prononcée  par  feu  M.  le  juge  Chabot  dans  la  cause  No.  757, 
Dnssaut  vs.  Giroux,  en  1858,  irait  à  établir  que  la  formule 
d'un  bref  adressé  à  la  personne  même,  et  âgnifié  par  un 
hidssier,  était  légale  ;  et,  en  efiet,  ce  savant  Juge  a  renvoya 
ime  exception  à  la  forme,  produite  parle  défendeur  Giroux, 
qni  alléguait  être  mal  assigné,  en  autant  que  le  bref  lui 
était  adressé  au  lieu  de  l'être  à  un  huissier  avec  injonction» 
de  l'assigner.  Le  jugement  du  savant  Juge  n'est  pas  mo* 
tivé,  et  renvoie  purement  et  simj^ement  l'exception  à  la 
fonne. 

Sur  huit  ou  neuf  causes,  dans  le  district  de  Québec,  que 
le  Protonotaire  m'a  fourni,  je  trouve  la  même  forme  ob^ 
aervée,  savoir,  celle  d'adresser  le  writ  au  défendeur,  mais 
l'objection  n'a  été  prise  dans  aucune. 


288 

Bntre  ces  deux  pratiques  dijSereïites,  dans  deux  districts 
régis  par  les  mêmes  lois  et  le  même  code  de  procédure)  il 
^t  assea  difficile  de  se  rendre  compte  de  cet  état  de  chosesi 
mais  toujours  il  existe. 

Yoyons  quel  est  celui  qui  0Bmble  le  plus  conforme  à  la 
loi 

Par  le  chap.  88»  sec.  1,  des  Stat  Réf.  du  B.  C,  le  writ 
doit  être  émané  de  la  Cour  Supérieure,  or,  d'après  le  chap^ 
88^  sec.  3,  des  Stat  Eef.  du  B.  C,  il  est  pourvu  que  tout 
writ  émanant  de  la  Cour  Supérieure  sera  adressé  à  des 
huissiers  ou  aux  shérifs,  suivant  les  divers  cas  indiquési 
La  loi  r2  Yict,  chapv  41,  est  devenue  loi  un  instant  après 
la  12  Yict.,  chap.  88,  refondue  dans  le  chap.  88,  et  on  doit 
naturellement  conclure  que  le  législateur  en  prescrivant 
l'émanationîd'un  bref  de  sommation  de  la  Cour  Supérieure, 
a  dû  avoir  en  vue  tm  bref  dans  la  forme  prescrite  par  la 
12e  Yict.  chap.  88.  D'ailleurs  le  texte  indique,  suivant 
moi,  que  le  Iwref  doit  être  adressé  à  un  autre  que  le  défen** 
deur,  puisqu'il  est  dit  qiùil  émanera  un  bé^  comm(mda$U  que 
ia  personne  soit  assignée  à  contparaître  pour  répondre.  Si  on 
rêfàre  à  la  sous^section  2  de  la  section  9  du  même  chapitrai 
on  voit  que  dans  le  cas  où  il  faudra  assigner  une  corpora* 
tion,  ou  un  nombre  de  personnes  dont  on  se  plaint,  dand 
le  but  de  taire  déclarer  cette  corporation  déchue  de  ses 
droits^  le  bref  devra  dans  ce  cas  être  adressé  à  la  corporel 
tion  uïême,  ou  atix  personnes  dont  on  se  plaâiiit.  Estrce 
qtie  la  règle  ^t  dicit  de  uno  negat  de  aliero^  ne  reçoit  pas 
son  apî^oaticm  en  la  présente  cause  ?  Eki  effet,  pôurqucd 
la  legMatttre  auittit-elle  ditdatu  un  cas,  vùus  prendrez  un 
writ  qui  eommandeta  que  la  persamne  sait  assignée  à  eompà^ 
rattre^  et  dans  Tautre  vous  prendrez  un  writ  commandant  ùla 
dite  personne  de  comparattrey  si  dans  lé  premier  cas  la  légis» 
lattire  n'atait  paeJ  eu  Tintentidn  d'ordonner  l'émission  d*un 
bref  ordinaire^  et  comme  dans  une  action  ordinaire,  adressé 
à  un  huissier,  et  dans  Tautrê  d'ordonner  TémisBion  d*u]& 
bref  extraordinaire  conmiaiidaiit  aux  personnes  de  compas 
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nutre  pour  répondre.  Qael  but  a  eu  le  législateur  en 
bîsaut  cette  distinction  ?  Il  serait  assez  diffi^e  de  le  dire» 
puisque  l'un  ou  l'autre  de  ces  bre&  aurait  rempli  l'objet 
d'assigner  le  défendeur. 

Si  on  réfère  aux  brefs  de  sommation  émanés  avant  la  1^ 
Viet.,  ch.  88,  on  trouve  qu'ils  ont  tous  été  adressés  à  l'offi- 
der  chargé  d'assigner  ^le  défendeur,  à  l'exception  des 
brefc  de  prérogative  royale,  qui,  avant  la  12  Vict.,  ch.  41, 
fifadressaient  aux  personnes  même  conformément  à  l'usage 
anglais.  Je  suis  donc  d'opinion  que  le  bref  de  sommation 
est  irrégulièrement  a  Iressé,  qu'il  aurait  du  êljre  adressé  à 
tm  huissier  pour  être  par  lui  signifié  et  rapporté,  et  en  con- 
séquence je  déclare  le  défendeur  mal  assigné,  je  maintiens 
l'exception  à  la  forme  et  renvoie  la  requête  libellée.  Il  a 
été  fait  une  objection  que  le  bref  obligeait  le  défendeur  à 
comparaître  le  29  janvier,  1866,  à  onze  heures  du  matin, 
lorsque,  i>ar  la  loi,  le  défendeur  avait  toute  la  journée  pour 
comparaître.  Oette  objection  n'a  aucune  valeur,  {Murceque 
le  défendeur,  assigné  le  24  pour  répondre  le  29,  à  onze 
heures  du  matin,  a  eu  ses  trois  jours*  francs  pour  répondre, 
c'est-à-dire  qu'entre  l'assignation  et  le  rapport  il  y  a  eu  4 
jours  francs,  plus  deux  demi-joumées.  Il  en  eut  été  autre- 
ment si  le  bref*  n'eut  été  signifié  que  le  26. 

Je  regrette  que  cette  décision  doive  retarder  la  question 
importante,  la  seule  qui,  suivant  moi,  aurait  dû  êti^  sou- 
levée et  plaidée,  savoir,  celle  de  savoir  si  l'élection  dont  on 
se  plaint  est  entachée  ou  non  d'illégalité,  ou  plutôt  si  le 
défendeur  a  été  légalement  élu  qu  non. 

.Urne  semble  que  dans  une  cause  de  cette  nature,  on 
aurait  pu  ajourner,  pour  d'autres  causes,  les  objections  à  la 
brme  et  techniques  faites  par  le  défendeur,  et  qu'on  aurait 
mienx  fait,  dans  l'intérêt  de  tous,  de  rencontrer  de  front  la 
seule  question  en  litige.  Gomme  juge,  je  devais  adjuger 
sor  toutes  les  questions  de  forme  qui  me  fiirent  soumises, 
«t  Jai  rempli  ma  tâche. 

19 
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Le  jugement  maintenant  l'exception  à  la  forme  me  dis* 
pense  d'adjuger  sur  le  troisième  et  dernier  chef  de  défense, 
qui  consistait  à  dire  que  les  affidavits  sur  lesquels  la  re- 
quête libellée  était  fondée,  étaient  insuffisants  ;  mais,  pour 
ne  rien  laisser  d'indécis,  je  dois  de  suite  déclarer,  qu'après 
un  examen  sérieux  de  cette  dernière  exception,  je  n'y 
trouve  rien  qui  pût  m'engager  à  prononcer  l'insuffisance 
de  ces  affidavits,  et,  qu'au  contraire,  je  les  estime  suffisants, 
et  j'aurais  ordonné  que  le  défendeur  eût  à  répondre  à  la 
requête,  sans  la  £a.tale  irrégularité  qui  se  rencontre  au  bref 
de  sommation.  En  conséquence  de  tout  ce  que  dessus, 
l'exception  décUnatoire  est  renvoyée  avec  dépens,  la  motion 
pour  casser  le  bref  est  également  renvoyée  avec  dépens, 
et  la  requête  est  également  renvoyée,  mais  sans  dépens, 
vu  la  circonstance  que  la  pratique  en  le  district  de  Québec, 
quoique  vicieuse,  justifiait,  en  quelque  façon,  le  demandeur 
à  procéder  en  la  manière  et  forme  par  lui  adoptées. 

Casault,  Langlois  et  Angers,  procs.  du  demandeur. 
Stuabt,  C.  R.,  et  Alleyn,  C.  E.,  Conseils. 
HoLT  et  Irvine,  procs.  du  défendeur. 
Lelievre  et  Caron,  Conseils. 


BANC  DE  LA  REINE,)  DISTRICT  DE  MONTRÉAL- 

EN  APPEL.  ) 

Présents  :—DxJVAL,  Juge-en-Chef,  Aylwin,  Drummond, 
et  MoNDELET,  Juges. 

Black,  et  al Appekmis, 

et 
Lefebvre.. *. Intimé, 


Jngé  r— Que  dans  mi  oas  d'abordage  le 
bfttiment  qui  est  dans  une  position  con- 
traire aux  règlements,  ne  pent  réclamer 
les  dommages  soufferts  par  suite  de  tel 
abordage. 


Held  :— That  în  a  earn  of  ooUiBioir  <li* 
ressel  in  a  position  contrary  to  mie,  can- 
not daim  damages  suffered  from  sndi  ool- 
lisioiié 


Jugement  rendu  le  8  mars,  1866. 
La  poursuite  en  Cour  de  première  instance  était  en  dom- 
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mages»  résultant  d'irn  abordage,  par  suite  duquel  labaxgç 
de  l'intimé,  qui  se  trouvait  à  l'entrée  supérieure  du  canal . 
de  Lachine,  avait   été    coulée  à  fond   par .  le   steamer . 
Whitby^  appartenant  aux  appelants,  dans  les  circonstances 
suivantes  : 

Le  9  novembre,  1861,  l'intimé  voulant  quitter  Lachine 
avec  «a  barge,  le  vent  manqua  tout  à  coup  et  la  barge  ftit 
ramenée  par  la  force  du  courant  dsois .  le  canal,  et  y  des- 
cendit jusqu'à  la  distance  d'environ  six  cents  pieds  de 
l'embouchure.  L'intimé  dit  que  les  employés  de  la 
barge  s'étaient  mis  en  mesure  de  la  rapprocher  du 
quai,  lorsqu'ils  aperçurent  le  bateau  à  vapeur  WliOby^ 
venant  dans  la  direction  du  canal  à  une  distance  d'un 
mille.  Us  firent  des  signaux  pour  avertir  l'équipage  du 
vapeur,  qui,  néanmoins,  continua  sa  marche  sans  ralentir 
sa  vitesse  jusqu'à  ce  qu'il  arri\^t  à  quelques  pieds  de  la 
barge.  L'intimé  prétendait  aussi  que  l'équipage  du  vapeur 
pouvait  éviter  l'abordage,  sans  risque  ni  danger  pour  ce 
vaisseau,  soit  en  ralentissant  sa  marche  ou  en  déviant  de 
sa  route  de  quelques  pieds. 

L'intimé  prétendit  encore  que  le  chenal  du  canal  avait 
cent  pieds  de  largeur  à  l'endroit  où  était  arrêtée  la  barge, 
qui  occupait  le  milieu  .  du  chenal,  et  n'ayant  que  28 
pieds  de  long,  il  restait  à  Tavant  et  à  l'arrière  un  espace 
assez  large  x>our  permettre  au  vapeur  de  suivre  sa  course, 
n  alléguait  de  plus,  qiégligence  et  maUce  de  la  part  des 
employés  du  vapeur,  et  concluait  à  une  condanmation 
contre  les  défendeurs  pour  les  dommages  qu'il  avait 
soufferts. 

La  défense  s'appuyait  sur  le  fait  que  la  barge  était  en 
travers  du  chenal,  qu'elle  obstruait,  et  que  l'abordage  avait 
été  causé  par  la  négligence  grossière  de  ceux  qui  la  mon- 
taient, et  que  les  employés  du  vapeur  avaient  fait  tout  ce 
qui  était  en  leur  pouvoir  pour  empêcher  l'abordage. 

n  fut  établi  que  la  barge  avait  plus  de  quatre-vingt- 
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dix  pieds  de  long  ;  qnè  le  rapeur,  dfxmé  vÀletû-  côntSSfs 
Table,  ne  pouvait;  à  raison  de  la  position  de  la  barge,  dévier 
dé  sa  course  sans  risque  et  sans  danget,  tant  pour  le  bâti- 
ment que  sa  cargaison  et  ses  passagers,  et  il  s^appuyait  sur 
plusieurs  décisioiis  établissant  que  lorsqu^un  bâtiment  se 
trouve  dans  une  position  contraire  aux  règlements,  il  doit 
supporter  les  avaries  qui  lui  résultent  d'abordage.  (1) 

La  Cour  Supérieure  rendit  le  jugement  qui  stlit  : 

"  The  Court,  ^c. — Considering  that  the  said  plaintiff 
hath  fully  proved  the  material  allegations  of  the  declara- 
tion by  him  filed,  and  that  he  was,  on'  or  about  the  9th  day 
of  November,  18G1,  the  owner  and  proprietor  of  the  barge 
called  the  Quebec;  and  that  on  the  said  day  and  year 
aforesaid  the  said  defendants  were  proprietors  of  the  stear 
mer  called  the  Whitby,  then  navigating  the  Kiver  St 
Lawrence  ;  and  that  on  the  day  and  year  aforesaid  the  said 
steamer,  then  navigating  the  Lacfaine  canal,  did  come  into 
collision  with  th(vsatd  barge;  called  the  Quebec^  and  did 
inflict  very  serious  damage  and  injury  to  the  said  barge, 
called  the  Qu-ebeCy  by  reason  of  which  the  said  barge  did, 
notwithstanding  all  exertion,  sink  ;  and  further  considering 
that  the  said  l>arge,  although  in  the  channel  of  the  said 
canal  and  crossing  over  to  the  wharf,  was  in  the  way  of 
the  steamer  entering  the  said  caîial,  yet  it  is  sufficiently 
and  clearly  proved  that  it  was  by  an  accidental  falling  off 
of  the  wind,  wliich  rendered  her  stationary  for  the  time 
being,  and  the  said  barge  was  using  all  endeavors  to  get 
out  of  the  channel  on  her  way  to  the  said  wharf;  and  far* 
ther  considering  that  the  crew  of  the  steamer  Whitb'j/ co\xLâ, 
well  see  for  a  long  time  the  said  barge  so  crossing  over, 
and  this  for  a  distance  of  at  least  a  mile  ;  yet  the  said  crew 
and  those  in  command  of  the  said  steamer  did  continue  on 
their  course  without  slacking  the  speed  of  the  said  steamer, 
and  although  it  is  clearly  estabUshed  by  persons  wholly 


(1)  Loger  T8.  Jaoksoo,  3  Jurigt,  236  :--Bertraod  tb.  Diekinaon,  îugé  k  Montréal. 
M  février,  1862,  6t  I  ,-..-. 


i  une  aatre  VMiae  de  Tate  vs.  Torrance. 
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dîsmterf^^fced,  thai  there  was  ample  room  to  enable  the 
said  steamer  to  pass  the  said  bû^e. without  injury,  the 
cjiaxmei  hemgjbr  that  purpose  wide  enough,  and  in  fall 
day-lighti  yeit^e.  aç^  persons  in  charge  of  the  said  steainer 
did  .negligently  ajud  without  .umng  any  precaution,  and 
not  i:ee{>ing  a  p(|^cient  look«Qut,  run  into  the  said  barge, 
and  did  injBict  great  a^d  serious  injury  to  the  said  barge, 
by  reason  of  w.hich  the  said  barge  became  wholly  useless 
to  the  said  plaizitiff,  unl;^  completely  repaired,  &c.  " 

Judgment  for  XISO. 

La  Cour  d'appel  appréciant  différemment  la  preuve  Jâite, 
a  jugé  en  faveur  des  appelants,  comme  suit  : 

The  Court,  &c. — ^^  Confidderîng  that  it  appears  by  the 
evidence  adduced  in  this  cause  that  on  the  9th  day  of  No- 
vember, 1861,  when  the  steamer  Whitby,  mentioned  in  the 
pleadings,  came  uji  cojQisipu  wj^  tb^  barge  Quebec,  also 
mentioned  in  the  pleadings,  the  said  barge  (which  was 
00  feet  in  length)  was  -lying  in  the  Lachine  canal,  and 
directly  across  the  channel  generally  used  by  vessels  such 
as  the  Whitby,  when  deeply  laden,  as  that  vessel  then  was  ; 
and  that  the  said  barge  had  drifted  into  the  said  position 
partly  in  consequence  qSl  the  said  barge  being  insufficiently 
equipped,  ajpid  pfMctly  in  consequence  of  tbe  unskilful 
{oanagemeut  of  .the  said  barge  by  thç  persons  in  charge 
Âereof  :  And  con^dering  that  in  consequence  of  the  posi- 
tion in  which  the  said  barge  was  then  lying  with  reference 
to  the  entrance  to  the  said  canal,  and  Ibe  currents  there,  it 
was  not  possible  for  the  persons  in  charge  of  the  said 
steamer  to  stop  her  in  time  to  avoid  the  said  collision  ;  and 
that  they  are  proved  to  have  done  all  that  was  in  their 
power  to  do  for  that  purpose:  And  considering  also 
that  at  the  time  of  the  said  collision  there  was  not  suffi- 
jqi^nt  room  far  the  iiaid  steamer  to  p^  |lp  the  rig^  of  the 
f^d  barge,  th^t  fs  to  say,  between  the  bargii^  and  the  pi^ir^ 
8))4  Ht^T  tba^  <^  persons  in  chai^  of  tb»  m^  ^teainar 
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could  not  have  attempted  to  pass  to  the  left,  that  is  to  say, 
the  rear  of  the  said  barge,  without  deviating  from  the 
channel  generally  used  by  vessels  such  as  the  said  steamer, 
when  laden  as  she  was;  and  that  such  attempt  would 
have  been  attended  with  great  risk  of  the  vessel  getting 
into  shoal  water  and  among  boulders,  and  theref(»'e,  that 
the  persons  in  charge  of  the  said  steamer  are  not  bla- 
meable  for  the  said  collision.  Doth  in  consequence  reverse 
the  judgment  rendered  in  this  cause  on  the  SOth  day  of 
April,  1864,  and  dismiss  the  action  with  costs.  Honorable 
Judge  MoNDELET,  dissenting. 

Cross  &  Lunn,  pour  les  appelants. 
LoHANOEB  &  LoBANGEB,  pour  Tintimé. 


No.  801. 


COUE  DE  CIRCUIT.— QUÉBEC. 

Présent: — ^Taschereau,  Juge. 

!Dasylva,  et  al Denumdeurs. 
vs. 
DuFOUR Défendeur. 


Jugé: — ^lo.  Qu'un éoiiiooDBtatant tea- 
lement  qu'une  p  rsonne  doit  une  certaine 
•omme  à  une  autre,  n'eit  {»•  négociable 
oomme  billet 

So.  Que  Tacceptation  d'un  billet  pro- 
missoire  par  un  créancier  del  mains  de 
■on  débiteur,  n'opère  pa«  une  noration  de 
•a  créance,  et  qu'il  peut  toojoun  porter 
nne  action  sur  la  dette  originaire. 


Held  :~lo.  That  a  writing  nerel  j  oer^ 
tifying  that  a  person  is  indebted  unto  ano- 
ther in  a  certain  sum  of  money,  is  nol 
negotiable  as  a  promissory  note. 

2o.  That  the  aeeeptatiun  of  a  promis- 
sory note  by  a  creditor  from  his  debtor» 
does  nut  effect  a  noTation  of  his  debt,  and 
that  he  can  always  bring  his  actum  upon 
the  original  debt 


Jugement  rendu  le  25  avril,  1866. 

L'action  en  la  cause  était  portée  pour  marchandises, 
vendues  et  livrées  au  défendeur,  au  montant  de  i£16,  et  sur 
billet promissoire  de  £li  14  8,  consenti  par  le  défendeur 
aux  demandeurs. 

Le  défendeur,  dans  une  exception  péremptoire  en  droit 
perpétuelle,  confessa  jugement  pour  £14  14  8,  montant  du 
billet,  et  plaida  paiement  et  novation  des  J615,  disant  avoir 


295 

remis  aux  demandeurs  lui  billet  promissoire  de  la  munici- 
palité de  Ghicoutimi,  conçu  en  ces  termes  : 

^  Bureau  du  conseil  municipal  du  township  de  Ghicou- 
timi,  Giiicoutimi,  10  octobre,  1862. 

''  Je  soussigné  certifie  que  le  conseil  local  du  township 
de  Ghicoutimi  doit  à  Job  Dufour,  la  somme  de  soixante 
doUar^  payable  dans  le  courant  de  février  prochaiiL 

(Signé,)  Thos.  Boily, 

Sec-Trésorier." 

» 

Les  demandeurs,  par  leurs  répliques  spéciales  à  cette 
exception,  disaient  que  Técrit  plus  haut  était  improprement 
qualifié  de  billet  promissoire,  et  qu'il  ne  leur  avait  été  remis 
par  le  défendeur  que  pour  leur  inspirer  plus  de  confiance 
en  sa  solvabilité,  et  les  induire  à  lui  avancer  des  marchan- 
dises à  crédit,  et  ils  niaient  que  par  là  le  défendeur  eut 
&it  aucun  paiement  ou  novation  de  sa  dette. 

Les  prétentions  des  d^nandeuis  forent  maintenues,  la 
Com  rendant  jugement  comme  suit: — 

^'  Considérant  qu'il  apparût  que  le  seul  billet  ou 
reconnaissance,  à  part  celui  de  «£14  14  8  qui  aurait  été 
livré  par  le  défendeur  aux  demandeurs,  serait  une  recon- 
naissance par  le  Secrétaire-Trésorier  de  la  municipalité  du 
tbwnship  de  Ghicoutimi,  certifiant  qu'U  était  dû  «£15  par 
la  xnunicipalité  au  défendeur  : 

^  Considérant,  d'ailleurs,  que  l'acceptation  d'un  billet  par 
les  demandeurs  de  la  part  du  défendeur,  n'opérerait  pas 
une  novation  de  leur  créance,  et  que  leur  action  pouvait 
toujours  être  portée  sur  la  dette  originaire,  la  Cour  renvoie 
l'exception  du  défendeur,  et  le  condamne  à  payer  aux  de- 
mandeurs la  somme  de  «£29  14  8,  avec  intérêts  et  dépena** 

MaoKay,  pour  les  demandeurs. 
HiviUiS  DS  Ghsns,  pour  le  défendeur. 
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I 

OOUE  DE  OIRCUIT.-QUÊBBC. 
Présent  :— TiSCHÎSREÀr ;  *  jtige. 

(Jones Demandeur. 

No.  496.    \  V8. 

(Jones Défendeur. 


Jiigé:^iie  quoiqu'on  oze^^ont  1» 
phot^ophio  l'oD  fMM  aoto  de  oom- 
meree,  néMiiBoiitt;  on  ne  peat  pas  ooml- 


HoM  :— Ibat  nlthongh  Um  fUlowing  of 
the  art  of  photogrwmf  i*  eairjmg  jp 
tnde;  noTeflbélmi,  ine  epgngelneiii'-oPà 
dérer  comme  acte  de  commeroe 'l'engage-  pftrty  to  whom  the  photographer  paye  » 
ment  d'an  employé  auquel  le  photographe  eaUi^f  .at  the  tame  time  uat  he  innmeli 
paie  an  Balaire,tÂit  enrai  enseignant  rart  Iktm  m  the  art,  cannot  be  ooneidered  as  • 
oe  la  phoCi]|^aphie  j  et  qae,  par  oonsé-  oommeroial  oontract;  and  that,  therefore» 
t,tooarétrè'  •    '  '  


to  be  admitted  to  prore  each  engagement 
and  contract  by  parol  OTidenee,  a  « 


Suent,  pour  être  admis  à  proarer  tel  mar- 
bé   oa  contrat  «d'engagement  par   té- 
moinst   il   faut   on    oommenoement,de'oefMiitifo|)ni«i9«jN>'*^^.^i¥^^H9ai7. 
înreaté  par  éôxft.  '.-.'.'      | 

Jugement  rendu  le  25  avril,  1866. 

Taschebeau»  Juge  : — ^L'action  est  portée  par  le  deman- 
deur contre  son  frèie^  photographe,  à  Québec,  ix>ur  recou- 
vrement d'une  somme,  qu'il  réclame  pour  gages.  i>en- 
dant  le  temps  qu'il  dit  avoir  passé  à  son  service.  11 
fify  a  pas  de  contrat  par  éctit;  c'est  un  «impie  tnarché 
verbal  qui  pourrait  se  prouver  par  témoins,  si  la  cause  était 
de  nature  commerciale,  ce  que  je  ne  i)en8e  pas.  Il  est 
évident  que  celui  qui,  exerçant  Tart  de  la  photographie^ 
tient  une  boutique  où  il  vend  ses  portraits  doit  être  déclaré 
commerçant;  mais  il  ne  faut  pas  conclure  de  là  que  le  fait 
^'engager  im  employé  qui  devra  se  rendre  généralement 
fiiile,  et  qui,  outre  le  but  de  gagner  un  salaire,  a  de  plu$ 
en  vue  d'apprendre  l'art  que  son  maître  eiôrce,  soit  nioi 
acte  de  qature  commerciale.,..  . 

Comme  il  n^  a  pas  le  moindre  conmiencement  de 
preuve' par  écrit,  pas  même  da^ns  Pinterrogatoire  stir  Mtk 
idt  articles  soumis  au  défendeur,  la  Couf  tenytsie  Vaciliati 
jLVec  dépens.  * 

MacEat,  pour  le  demandeur. 
Secbbtan  fc  DuNBAB,  pour  le  défendeur. 
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COUR  DE  CIRCUIT.— QUÉBEC. 

Présent  :-^TUART,  Juge. 

ÎWattebs Denumdeur. 
vs. 
Keiffenstkin,  et  al Défendeurs. 


Jvgé  :— Que  le  leul  fftit  de  m  préieiitor 
à  la  porte  d'ane  banque,  lonqoe  cette 
bioqae  est  Itennée,  wptU  fee  heures  ordi- 
ittim  de  bareMii  n^eit  pae  une  péeeota- 

oromiiiolre 


lia  pour  payement  d'un  billet 
telle  que  toolna  lore  du  pto" 


Held  :-*That  preeentatioo  of  a  promif - 
■ory  note  at  the  closed  door  of  a  bank» 
after  its  usual  offloe  hoars,  is  not  suoh 
à  presehtatiotk  for  payment  of  suoh  pro- 
missonr  note  as  is  necessary  j^pon  piotast 


Jugement  rendu  le  25  avrils  1866. 

L'action  était  intentée  par  le  demandeur,  pour  le  recou- 
yrêmeni  du  montant  d'un  billet  prômiâsoire,  contre  le 
fiôseur  et  l'endosseur.  Le  billet  était  payable  à  la  banque 
de  rAmêrique  Biitahniq^ue  du  Nord|  le  d  juin,  1865,  et  ce 
jour /étant  rgi  samedi,  là  banque  fut  fermée,  suivant  l'habi- 
tude, à  deux  hetucës. 

Le  notaire,  aUant  présenter  le  billet  pour  i)aiement, 
trouva  la  banque  fermée,  et  protesta  le  biUet,  constatant  le 
refus  de  paiement,  en  disant  qu'on  lui  avait  refisse  l'entrée 
àe  la  banque. 

Les  défendeurs  plaidèrent  qu'il  n'y  avait  pas  eu  de  pré- 
sentation pour  paiement,  dans  l'après-midi  du  troisième 
jour  de  grâce,  et  que  le  protêt  n'avait  pas  été  fait  dans  le 
temp^votiluparlaloi;       ' 

Stuabt,  Juge: — ^L'action  doit  être  renvoyée  avec  dé- 
pens, car  le  ^notaire  detait  savoir  que  c'iest  un  usage  dÀns 
toutes  les  banques  de  ne  s'occupet  des  protêts  de  billetd  A 
de  lettres  d'échaixgisf  qu'après  qiae  rheiutédWisi  afikifëir  àtâ^ 
naires  de  la  banqite  estî  passée/  ^Cette-^iifbùttûxi^  éSS  ifiât^ 
duite  dans  un  but  d'utilité  publique,  et  afin  de  ne  {Mi 
retarder  la  marche  des  affaires  ordinaires  des  banques. 
C'est  pourquoi  le* seul  fait  de  trouver  la  porte  fermééj'^ne 


298 

pent  pas  être  considéré  oomme  nne  présentation^  suffisante 
du  billet  pour  paiement»  et  ne  peut  pas  servir  de  base  à 
un  protêt 

Andrews  &  Andrews,  pour  le  demandeur. 
HfiARN,  pour  les  défendeurs. 


No.  888. 


COUB  DE  CmCUIT.— QUÉBEC. 
Présent  :— Taschebeau,  Juge. 

NoRDHElMEB,  et  ol Demandeurs. 

vs. 

Roy Défendeur. 

et 
Lemelin 2Yer5-Sat$i. 


Jagé  : — Qu'on  demandeur  ne  peut  duu 
M  eonteaUtion  de  U  dMaration  d'un 
tien-flaisi»  alléguer  à  la  fois  qnll  est  pro- 

Sriétaire  de  eertalnf  effete  poMédée  par  le 
iere-saiti,  etoonelure  à  ee  que  eei  mêmes 
eflftBte  soient  yendus  en  satisfaotion  d'un 
jugement  obtenu  oontre  le  défendeur. 


Held  :— That  a  plaintiff  in  hii  eonteeta- 
tion  of  the  deelaratkm  of  a  garnishee, 
cannot  allege  himself  to  be  Ihe  proprietor 
of  eertain  effcete  in  the  ^Kwsession  of  the 
said  garnishee»  and  conclude  that  the 
same  be  sold  to  satisfy  the  amount  of 
a  Judgment  against  the  defendant. 


Jugement  rendu  le  25  avril,  1866. 

Les  demandeurs,  ayant  obtenu  contre  le  défendeur  juge- 
ment pour  JB18.15.6,  émanèrent  une  saisie-arrét  après  juge- 
ment entre  les  mains  de  G-eorge  Lemelin,  gendre  du  défen- 
deur,  et  chez  qui  celui-ci  résidait. 

Le  tiers^aisi  produisit  une  déclaration  disant  qu'il  ne 
possédait  rien  des  effets  du  défendeur. 

Les  demandeurs  contestèrent  cette  déclaration  comme 
frauduleuse,  disant  que  le  tiers-saisi  avait  en  sa  possession 
et  tenait  du  défendeur  un  piano-forte,  loué  par  les  deman- 
deurs au  défendeur,  et  dont  ils  étaient  encore  les  proprié- 
taires. 

La  Cour,  etc. — Considérant  que  les  demandeurs  allèguent 
dans  leur  contestation  de  la  déclaration  du  tiers-saisi  que  le 
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piano-forte  en  question  n'a  pas  cessé  d'être  leur  propriété 

et  que  le  défendeur  ne  le  détient  qu'à  titre  de  louage 

la  Cour  maintient  la  réponse  en  droit  du  tiers-saiâ  à  la 
contestation  de  sa  déclaration  par  les  demandeurs,  et  ren- 
voie la  contestation  avec  dépens  contre  les  demandeurs. 

LéGABÉ,  pour  les  demandeurs. 
MiviLLE  DE  Chêne,  pour  le  tiers-saisi. 


COUR  SUPÉRIEUIIE..-QTJÉBEC. 
•Présent: — Taschebeàu,  Juge. 

iG-LASS Demaneleur, 
vs. 
Deniss,  et  al Défendeurs. 


Jugé  :~Qa6  le  dépôt  exigé  par  la  65e 
règle  de  iM-atiqne  ae  doit  fe  Taire  qoe 
Bmnltaneinent  avec  lamotioa  poar  venin 
fntioê,  et  qne  cette  dernière  motioo  ne 
M  peat  faire  qa'aprèa  la  définition  dea 
fiùti  à  lire  eoamsB  au  jary. 


Held:— That  the  depoait  required  1^ 
the  05th  mle  of  praeoce  need  only  ha 
made  at  the  lame  time  with  the  motion 
for  a  «eaire  faeiat,  and  that  thia  motion 
oan  only  be  made  after  definition  of  the 
facte  to  be  enbmitted  to  the  Jury. 


Jugement  rendu  le  14  avril,  1866. 

Le  défendeur  avait,  par  son  plaidoyer  en  réponse  à  la 
déclaration,  fait  choix  d*un  procès  i>ar  jury.  Un  mois 
après  cette  option  le  demandeur  fit  motion,  attendu  que 
le  défendeur  avait  négligé  de  déposer  entre  les  mains  du 
protonotaire,  en  même  temps  que  la  déclaration  de  son 
choix  d'un  procès  par  jury,  la  somme  d'argent  requise  par 
la  loi,  et  n'avait  déposé  aucune  somme,  que  cette  déclarar 
tien  de  choix  d!un  procès  par  jury  fut  annulée  et  déclarée 
i  effet. 


Les  parties  ayant  été  entendues  sur  cette  motion,  le  juge* 
ment  suivant  fot  rendu  : 

La  Cour,  etc. — "  Considérant  que  le  dépôt  de  la  somme 
de  £5  6  8  exigé  par  la  règle  65e  des  règles  de  pratique  de 
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cette  GoTir,  ne  doit  se  faire  que  simultaiiéiiieiit  av^  la  jpi^ 
tion  pour  venire  facias^  et  que  cette  derpière  motion  ne  83 
peut  fedre  qu'après  la  définition  des  faits  à  être  soumis  ugi 
jury: 

''  Considérant  que  dans  la  présente  cause,  les  faits  dont 
le  jury  devra  s'enquérir  (si  toutefois  il  y  a  liçu  à  un  procès 
par  jury)  n'ont  pas  encore  été  déterminés  ni  définis  con- 
formément à  la  loi,  et  qu'en  autant  la  motion  du  deman- 
deur  tendant  à  demander  que  le  défendeur  soit  déclaré 
déchu  de  son  droit  à  un  procès  par  jury,  est  prématuré- 
ment Mte,  la  Cour  renvoie  la  dite  motion,  quant  à  présent. 

Lànglois,  pour  le  demandeur.  # 

Ain)BEWS  8c  Andbbws,  pour  les  défendeurs. 


No.  477.^ 


COUE  DE  OffiCTJIT.— QUÉBEC, 
ï^ésent  :— Stuabt,  Jug^. 

i^UBPHY Deniandç^f. 

vs. 
La  Compagnib  dbs  Remobqubtjbs 

DU  ^T.  Laubent Défenderesse. 


Jugé  :— Qa'on  lotioiuiiiiTe  d'nna  oooi- 
pfljpae  n'A  pu  io  di«i^d>«ig«r  qu'on  lai 
lAisM  oooraltar  lei  registrei  des  Ittttras 
M^m»  ei expédiées  an  BU^VI  dee  ilffalMs 
de  œtte  eompagnie,  lorsqne  des  ordres 
oentrâiras  ont  élé^  doméi'  par  kte  dîre6- 


Held  :— That  a  shareholder  ia  a  com- 
panjr  has  no  right  lètetlsC  apoa  an  Ibs« 
peetion  of  the  registers  of  the  lettecp 
neéivtod  4nd  ^nt  U  relation  to  the  bAM 
of  SQoh  eompaay,  when  orders  to  the  eon- 
irai^p^  hate  been  |^f èff  by  the  diieoto^i  ' 


tMits.-  .     .  ;i    •.  •  ^  ^     • 

Jugement  rendu  le  80  avril,  1866. 


Le  demandeur  requérait  l'émanation  d'un  bref  cle  i 
damus  par  une  requête  dans  laquelle  il  alléguait  qu'il  était 
actionnaire  de  "  La  compagnie  des  remorqueurs  du  St. 
Laurent,"  pour  un  nombre  considérable  de  iwtrts;  que 
Ôétte  compagnie  était  régîa  en  ce  qui  reçar4e  l'administra, 
tion  des  affaires  par  un  certain  nombre  ae'  directeurs  élus 
par  les  actionnaires;  qu'il  s'était  |>endant  les  l^içuteç  de 
bureau  jjrésent<^  au  ^eu  oi^  la  coçipagnie  conduit  s^ 
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afiirefl,  et  là,  avait  démandé  à  oonsnlter  les  registre»  dea 
lettres  reçues  et  expédiées  par  la  compagnie,  ses  direc» 
tears,  agents  oa  (^deTs,  touchant  les  affiôres  d'icelle  ;  mais 
que  le  secrétaire  avait  refusé  de  satisfaire  sa  demande 
parce  que  les  directeurs  lui  avaient  donné  Tordre  de  ne 
laisser  voir  ces  registres  à  personne  autre  qu'à  eux  mêmes. 

Le  demandeur  alléguait  de  plus  que  les  directeurs  lui 
avaient  également  refusé  Taccès  à  ces  registres,  et  qu'en 
ce  faisant  ils  avaient  outrepassé  leurs  pouvoirs  et  empiété 
Bor  les  droits  des  actionnaires  qui  se  trouvaient  aiiud  dé» 
pourvus  des  moyens  de  connaître  la  conduite  des  affaires, 
Tétat  des  finances,  et  tout  ce  qu'ils  avaient  intérêt  à  savoir. 
D  concluait  à  ce  que  la  Cour  reconnut  ses  droits  en  ordon- 
nant aux  directeurs  de  lui  permettre  de  consulter  les  livres, 
ce  que,  disait-il,  on  lui  avait  refusé  injustement. 

La  défenderesse  répondit  en  droit.  Selon  elle  le  deman* 
dear  n'avait  aucun  droit  d'inspecter  les  lettres  et  les  corn- 
monications  reçues  par  les  officiers  de  la  compagnie  au 
sujet  des  affaires  qu'ils  transigeaient.  Son  droit  de  veiller 
à  la  conduite  des  directeurs  s'étendait  seulement  à  visiter 
les  livres  de  comptes  et  autrea  de  la  même  nature.  Un 
comité  de  direction  conduisait  les  affaires  de  la  société, 
ainsi  que  le  permettait  la  charte  d'incorporation,  et  ce 
comité  avait  certainement  le  droit  d'empêcher  les  simples 
actionnaires  d'inspecter  ses  lettres. 

The  Court,  &c. — "  Considering  that  the  propriety  of 
communicating  to  individual  shareholders  the  letters  re- 
ceived by  the  defendants  must  be  left  to  the  discretion  of 
the  directors,  and  that  the  petitioner  shews  no  particular 
interest  in  such  letters,  doth  dismiss  the  petition  for  the 
issuing  of  a  writ  of  mandamus. 

Holt  &  Irvine,  pour  le  demandeur. 
Andrews  &  Andrews,  pour  la  défenderesse. 
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BANC  I)£LABBINE,> 

EN  APPEIi.  I 


DISTErCTDE  QUEBEC. 


Présents  : — D0VAL>  Jnge-en-Che^  Aylwin,  Meredith, 
DrUMMONB  et  MONDELETj  Jtiges. 

GuoY *....» Appelant. 

et 
Brown Intimé. 


Jagé  : — Qu6  le  montant  d^ane  oréanee 
one  fou  offerte  en  oompennatioh  dan*  une 
Cftnse  oil  telle  compensation  a  été  plaidée, 
ne  peut  paé  l*étre  dans  une  autre  cause, 
lors  même  que  la  première  cause  sefait 
encore  pendante  devant  la  Cour. 


Held  : — ^That  the  amount  of  a  debt  al*> 
ready  offered  in  oompensatioa  in  a  oauee 
where  such  compensation  has  already 
been  pleaded,  cannot  be  so  offend  in  an- 
other cause,  eren  thoush  the  first  oansa 
be  BtUl  pending  before  the  Court. 


Jugement  rendu  le  20  décembre,  1865« 

L'action  était  portée  par  l'intimé  contre  Parent  pour  la 
somme  de  $230.80,  montant  d'un  billet  promissoire  consenti 
par  l'appelant  à  Parent,  et  transporté  par  ce  dernier  à  Tin* 
timé.  G-ugy  fat  mis  en  cause  comme  garantie  simple  de 
Parent 

Deux  défenses  séparées,  mais  absolument  identiques, 
furent  produites  par  l'appelant,  l'une  comme  débiteur 
principal,  l'autre  comme  garant  et  prenant  le  fait  et  cause 
de  Parent.  Il  y  disait  que  le  demandeur  lui  devait,  lors 
de  Tinstitution  de  l'action,  une  somme  de  .£84.8.2,  comme 
montant  dW  mémoire  de  frais  dans  une  cause  ci-devant 
pendante  entre  eux,  que  partant  il  y  avait  eu  compen-* 
Bation. 

L'intimé  prétendit  que  cette  défense  ayant  déjà  été  fadte 
à  trois  actions  portées  par  l'intimé  contre  l'appelant,  aux- 
quelles il  avait  successivement  opposé  la  même  réclama- 
tion, il  ne  pouvait  pas  l'opposer  de  nouveau  et  s'en  préva- 
loir pour  faire  renvoyer  l'action  de  l'intimé. 

La  Cour  Supérieure  décida  en  &veur  de  l'intimé  en 
donnant  pour  un  de  ses  ïuotifâ  de  jugement  la  taison 
suivante: 
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"  Oan&dddïmg  that  the  plaintifi;  Brown,  by  his  special 
answer  to  the  defendant's  said  plea  of  compensation,  alleges 
and  establishes  in  evidence  that  the  said  defendant,  Gugyf 
hath  pleaded  the  selfsame  costs  in^compensation  to  certain 
actions  brought  by  the  plaintiff  against  him,  which  actions 
are  still  i)ending  and  undetermined,  and  considering  that 
the  said  defendant  cannot  legally  plead  the  same  debt  in 
the  present  cause,  after  haying  made  his  option  to  set  off 
the  same  against  other  sums  of  money  due  by  him  to  the 
plaintiff,  the  Court  doth  condemn  the  said  defendant,  &c/' 

Ge  jugement  porté  en  révision  tat  confirmé  unanime- 
ment par  cette  Cour  ;  et  la  cause  ensuite  portée  en  appel, 
.  les  deux  jugements  y  forent  ccrtifirmés. 

MoNDELET,  Juge,  dis^eniiente  : — Il  s'agit  d'une  question 
de  compensation  offerte  en  Cour  de  première  instance  par 
l'appelant,  qtd  y  était  défendeur,  à  rencontre  d'une  demande 
pour  le  recouvrement  de  la  somme  de  $203.83,  avec  intérêt 
du  18  février,  1862,  montant  d'un  billet  promissoire  con- 
senti par  l'appelant  au  nommé  Parent,  et  endossé  par  ce 
dernier  en  faveur  de  l'intimé. 

L'appelant  a  produit  deuï  défenses  séparées,  l'une 
comme  débiteur  principal,  et  l'autre  comme  garant  «impie. 
L'appelant  prétendait  que  l'intimé  lui  devait  lors  de  l'insti- 
tution de  l'action  i^84.3.2,  montant  d'un  mémoire  de  frais 
dans  une  cause  ci^devant  pendante  entr'eux,  devant  la 
Cour  Supérieure,  et  que  l'intimé  avait  été  condamné  à  lui 
payer;  et  qu'il  y  avait  eu  compensation,  et  que  l'action  de 
I'mtime  aurait  dû  être  déboutée 

li'intimé  admet  que  cette  prétention  serait  bien  fondée, 
et  qu'en  effet,  la  compensation  aurait  eu  lieu,  si  l'appelant 
s'était  contenté  de  la  faire  valoir  en  cette  instance  ;  mais 
qu'ayant  fiedt  la  même  défense  auparavant  à  l'encontre  de 
trois  actions  intentées  contre  lui,  pour  le  recouvrement  de 
trois  billets  promissoires,  il  n'est  pas  recevable  à  faire 
valoir  cette  prétention  en  la  présente  instance. 
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La  Cour  de  première  instance  a  condamné  l^appelani 

.  Sur  appel  à  la  Conr  de  Révision,  cette  Gotur  a,  à  rnna* 
mité,  confirmé  le  jugement  de  la  Oout  de  première  in» 
stance. 

Je  pense  qu'il  n^  a  guère  de  difficulté  dans  la  cause 
actuelle.  Evidemment  la  compensation  ne  peut  avoir  lieu 
qu'une  seule  fois,  pour  un  montant  quelconque  ;  et  si  eUe 
avait  déjà  été  prononcée  dans  Tune  des  trois  causes  où 
elle  a  été  plaidée,  il  ne  pouvait  plus  en  être  question  dans 
aucune  des  autres.  Mais  il  ne  s'ensuit  pas  que  cette  com* 
pensation  ne  doit  pas  être  prononcée  dans  la  cause  actuelle, 
tout  au  contraire,  il  s'ensuit  que  dans  l'instance  actuelle,  ' 
elle  aurait  dû  être  prononcée,  puisqu'on  en  était  arrivé  au 
mérite,  sauf  à  la  Cour  à  la  rejeter  dans  les  autres  causes,  si 
l'appelant,  défendeur,  après  avoir  éteint  sa  dette  par  cette 
compensation  qu'eut  prononcée  la  Cour,  dans  la  présente 
instance,  il  eut  demandé  derechef  à  la  faire  admettre  en 
extinction  de  ses  autres  dettes.  Du  moment  que  le  juge* 
ment  eut  été  rendu  dans  la  présente  instance,  l'intimé 
aurait,  va  sans  dire,  iLJsisté,  et  avec  droit,  à  faire  renvoyer 
les  exceptions  de  compensation,  plaidées  dans  les  autres 
causes,  voilà  tout. 

♦ 

Je  suis  donc  d'avis  qu'attendu  que  ces  exceptions  de 
compensation  sont  autant  d'espèces  de  moyens  conserva^ 
toires  que  la  partie  peut  opposer  simultanément  contre 
diverses  demandes,  l'appelant  aurait  dû  avoir  gain  de  cause, 
là  où,  arrivées  au  mérite,  les  parties  devaient  être  jugées 
suivant  leurs  droits  respectifc  dans  cette  cause,  sauf  à  sta- 
tuer sur  les  autres  actions  lorsque  la  Cour  serait  appelée  à 
le  faire. 

Ce  qui  précède  est  dans  l'hypothèse  où  l'intimé  aurait 
fait  preuve  que  les  dépens  offerts  en  compensation  dans 
trois  autres  causes,  sont  les  mêmes  que  ceux  qui  font  l'obr 
jet  de  l'exception  de  compensation  dans  l'instance  actuelle, 
ce  dont  il  ne  paraît  pas  y  avoir  de  preuve. 
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Il  rêanlte  de  ce  qui  précède  que  l'action  de  Kntimê 
aurait  dû  être  déboutée,  au  lieu  du  jugement  qu'a  rendu 
en  Ba  fiBkYeur  la  Cour  de  première  insytance^  eiqu'a  confirmé 
k  Gour  de  Eéviâon^ 

Je  ne  vois  pas  qu'il  soit  nécessaire  de  juger  la  question 
de  savoir  «i  les  dépens  portent  intérêt^  car  il  me  paraît  que 
la  créance  de  l'appelant  est  d'un  montant  sniBBbsani  pour 
éteiadre  par  la  compensation  celle  de  l'intimié» 

A  mon  point  de  vue,  donc,  le  jugement  de  la  Cour  de 
Révision,  de  même  que  celui  de  la  Cour  de  première  ins» 
tance,  doivent  être  infirmés,  la  compensation  doit  être  pro- 
noncée, l'action  de  l'intimé  déboutécv 

La  majorité  de  la  Cour  d'Appel  confirma  le  jugem^it 
rendu  par  la  Cour  Inférieure,  en  autant  qu'il  n'y  avait  pas 
erreur,  et  pour  les  raisons  mentionnées  dans  ce  jugemeni 

FouRNiEB  &  Olsasqn,  pour  Tappekat 
Bossi  &  Bossé,  pour  l'intimé. 


QUEEN'S  BENCH, 

APPEAL  SUXE. 


j        DISTRICT  OF  QUEBEC. 


Before:— Mebkdith,  Drummond,  Badglst  and  Taschk^ 
beau,  Justices. 

P^CAUD Appellant. 

and 
Psi^TiEB. ,.... Respondent 

H«U  :— That  «nmu  loli  ramaln  orowa- 
9^^V*ttj  10  kmg  M  DO  patent  issaei  Iq 
<*^tQltk0  same,  and  that  kypothàqnêt 
pota)  upon  saoh  lot^  bj  individuaU 
^poiMMion  oT,  and  who  haT»  Improved 
5*  ••■•,  do  not  attach)  aiMl  eontey  no 
*^  to  the  mortgagees. 


Jngéï^ad  IM  lot»  d»   la        

oontinaent  d'être  propriété!  do  la  oon- 
ronne  tant  qall  n'émané  pas  de  patenta 
poor  tels  loin,  et  qnn  les  hj^iothèques  don- 
nées snr  telles  propriétés  par  des  indiri- 
do»  qui  en  sont  en  possession,  et  qui  le* 
ont  améliorées,  ne  sont  pas  Talables  et  ne 
eonCèrent  anonas  droits  aox  orésooien. 


judgment  rendered  the  17th  December,  1864. 

BABaLET)  Justice:— In  186(\  the  appellant  sold  to  one 
20 


SOS 

AagtuBfin  Lesftard,  one  kalf  of  lot  No.  2,  iii  fke  2n<r  tsasge 
of  Halifax,  for  .£100,  payable  by  eight  instabnents,  and 
secured  his  price  by  a  mortgage  upon  the  lot  sold,  and 
upon  the  adjoining  lot,  half  No,  2,  in  the  3rd  range  of 
Halifax,  occupied  by  the  said  Lessard. 

Lessard  haring  failed  to  pay  the  appellant  according 
to  agreement,  the  appellant  obtained  judgment  against 
him  for  the  balance  of  4  instalments,  i^35  2  &,  with  interest 
and  costs.  The  plaintijQf  sued  out  execution  de  bonis^ 
under  whfch  he  sold  the  effects  of  the  defendant,  the  levy 
being  insufScient^  and  sc  balance  remaining  due,  he  issued 
execution  de  terris,  and  seized  the  aboye  lots  ;  the  sale  to  Be 
had  in  December,  1863.  Lot  No.  2,  in  the  2nd  range,  was 
sold;  but  the  hali'oflot  No.  2,  in  the  3rd  range,  was  not 
sold,  by  reason  oi  an  opposition  (^n  de  distraire^  filed  by 
the  respondent. 

At  the  time  of  the  seizure  the  lot  was  Crown  property, 
and  until  patents  issued  therefor,  remained  such.  The 
defendant  had  occupied  it  and  hypothecated  it.  The 
defendant  went  into  possession  in  January,  1860,  by  pur- 
chase from  one  Couture,  whose  betterments  he  acquired. 
The  Government  price  was  2s.  9d.  per  acre.  It  is  ad- 
lodtted  that  the  lot  was  Grovornment  property,  and  that  the 
defendant  had  not  the  property  either  by  himself  or  by 
Couture. 

On  the  29th  July,  1863,  the  respondent  acquired  the  lot 
in  question  from  the  defendant  with  all  his  rights  thereto, 
including  the  buildings  and  ameliorations,  for  the  conside- 
ration stated  in  the  deed  of  sale,  which  was  paid,  $66.50 
due  for  Q-overnment  arrears  ;  upon  payment  of  this  sum 
to  the  Government,  the  respondent  obtained  a  location 
ticket  for  the  lot,  and  finally,  on  payment  of  the  Govern- 
ment dues,  on  the  24th  August,  1863,  obtained  his  x>atent 
for  the  lot  on  the  31st  August,  1864,  whereby  he  aôquired 
the  property.    The  lot  in  question  never  had  been  the 
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property  of  the  defendant,  nor  until  tiie  patent  issued,  had 
it  ceased  to  be  government  property.  The  respondent 
filed  his  opposition,  and  claimed  the  lot  as  his. 

It  is  elementary  to  say  that  Thypothèque  est  te  droit  qiia 
«I  créancier  dans  la  chose  cTautrui,  The  defendant,  not 
having  the  property  of  the  lot,  the  hypothec,  given  under 
deed  of  19th  June,  1860Ç  cannot  avail  to  the  appellant. 

It  is  also  elementary  to  say  that  until  Crown  pro- 
perty is  patented  it  remains  Grown  property,  and  that  the 
sozoxe  of  an  unfiatented  Crown  lot  cannot  avail  to  the 
appellant,  because  it  went  from  the  Crown  to  the  respon- 
dent. 

The  respondent  was  well  founded  in  demanding  distrac- 
tion of  the  lot  from  the  seizure,  and  the  judgment  appealed 
from  must  be  sustained,  but  as  the  respondent  knew  of  the 
transactions  between  the  plaintiff  and  defendant,  both 
parties  must  pay  their  own  costs  in  both  courts. 

The  Courts  &c. — Considering  that  in  the  judgment  ren- 
dered in  the  Superior  Court,  sitting  at  Arthabaskaville,  on 
the  nineteenth  day  of  March,  one  thousand  eight  hundred 
and  sixty-four,  there  is  no  error  in  the  motifs  and  merits  of 
the  said  judgment^  but  conkdering  that  both  parties  were 
blâmable  in  the  proceedings  taken  between  themselves  in 
respect  of  the  said  lot  of  land  in  contest  between  them  in 
this  cause,  doth  confirm  the  said  judgment,  but  without 
costs  to  either  party,  in  either  Court. 

Pacaud,  for  i^pellant.  . 
Baewis,  for  respondent. 
Parkin,  Q.  C.  Counsel. 


QUEEN'S  BENCH, 

APPEAL  SIDE. 
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DISTRICT  OF  MONTREAL- 


Before  : — Duval,  Chief-Justice,  Aylwin,  Mebedith, 
Drummoot)  and  Mondelet,  Justices. 

Grant •. Appellant. 

and 
LoCKHEAD Respondent, 


Held:— Thftta  writ  of  cthorqri  most 
be  addressed  to  the  Judges  and  no^  to  the 
ptothonotary  of  the  C^urt,  and  that  a 
writ  issued  oontraij  to  t^  rule  wUlb« 
quashed. 


Jagé  >-<^'nn  bref  de  esrtioraK  dolt 
être  flidressé  aux  J,ufes  et  noa  au  prpto- 
notâire  de  la  Cour,  et  qu*un  bref  émané 
contrairement  à  oette  cègia  doit  éên 
rejeté. 


Judgment  rendered  the  8th  March,  1866. 

On  the  1st  December,  1865^  thç  appellant  moved  the 
Court  for  a  writ  of  certiorari  "  to.  l>e  addre^scd  to  the  pro- 
thonotary  of  the  Superior  Court,  fco*  Lower  Canada^  di^i^ct 
of  Montreal,  o^ud  that  he  be  thereby  ordered  ^Ujd  enjoined 
to  take  back  the  transcript  or  record  of  the  proceedings 
ill  the  said  cause,  made  and  had  in  the  said  Superior  Court, 
and  made,  produced  and  filed  by  the  said  prothonotary  in 
this  cause,  in  iJie  said  Couxt  of  appeals,  and  thai  the  said 
prothonotary  be  ordered  and  enjoined  to  amend  the  same  ; 
axid  the  proceedings  iliarem  coÀtained,  mentioned  and  set 
forth,  and  the  said  transoriipt  or  record  of  proceedings  so 
amended,  to  produce  and  file  in  this  Honorable  Gouxt, 
for  the  following  ^W>^  otimr  ansascms;  1^  Because 
the  said  transcript  or  record  o£  proceedings  before  this 
Honorable  Court,  in  the  said  cause  filed  are  irregular, 
erroneous  and  informal,  and  do  not  oonjbain  a  true  and 
faithful  copy  or  representation  of  the  proceedings,  and  all 
the  proceedings  made  and  had  in  the  said  cause,  in  the  said 
Sui)erior  Court  of  Lower  Canada,  district  of  Montreal. 
2^  Because  the  said  transcript  of  proceedings  now  before 
this  Honorable  Court,  in  the  said  cause  filed,  does  not  con- 
tain a  copy   or   make  mention  of  a  certain   final  judg- 
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ment,  in  the  said  cause  made  and  rendered  in  thô  said  Supe- 
rior Court  for  Lower  Canada,  district  of  Montreal,  on  the 
Blst  day  of  March,  now  last  past,  8°  Because  the  said 
transcript  or  record  of  proceedings  now  before  this  Hono- 
,  rable  Court,  in  the  isaid  cause  filed,  does  not  contain  a  copy 
of,  or  make  mention  of  a  certain  final  judgment  in  the  said 
cause  made  and  rendered  in  the  said  Superior  Court  for 
Lower  Canada,  district  of  Montreal,  on  the  twenty-fifth 
day  of  April  last.  4°  Because  the  said  transcript  or  record 
of  proceedings  now  before,  this  Honorable  Court,  in  the 
fifiid  cause,  erroneously  sets  forth  and  states,  in  the  Judg- 
ittent  of  the  thirty-first  day  of  May,  ill  the  said  cause  made 
and  rendered  on  that  day,  and  mentioned  and  contained  in 
the  said  trieuiscript  or  record  of  proceedings,  that  :  **  The 
Court  having  heard  the  parties  by  their  Counsel,  Scc.^ 
when  the  same  is  entirely  Mse  and  untrue,  inaismuch  as 
on  the  said  nineteenth  day  of  May  last  past,  on  which  the 
said  cause  was  inscribed  by  the  attorneys  of  the  said 
Daniel  Lockhead,  for  hearing  He  novo  on  the  merits,  the 
fiaid  WUliam  Forsyth  Ghrant  moved  fl?r  thé  rejection  of 
the  said  inscription,  for  reasons  contained  and  set  forth  in 
a  éerixdn  motion,  in  the  said  cause  made  and  filed  on  that, 
day,  and  did  formally  decline  to  take  part  in  the  argument 
of  the  said  cause,  as  ftdly  appears  by  the  entries  of  the  said 
prothonotary  of  the  said  Superior  Court,  of  the  said  nine- 
teenth day  of  May,  now  last  past." 

The  writ  of  certiorari  was  returned  on  thé  9th  Décembô!*, 
1866,  by  Messrs.  Coffin,  Papineau  atid  Honey,  with  a  ispe- 
dal  return  in  the  following  terms  : 

"  The  prothonotary  of  the  said  Courts  in  obedience  to 
the  writ  of  certiorari  hereunto  annexed,  bearing  date  the 
first  day  of  December  instant,  and  served  upon  them  on 
the  seventh  day  of  4he  same  month»  in  the  afternoon,  have 
the  honor  respectfully  to  state,  that  upon  the  thirty  first 
day  of  March,  last  past,  several  judgments  were  rendered 
in  the  said  Court,  and  several  records  sent  down  to  the 
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office  of  the  said  prothonotary  afi  being  records  in  tlie 
causes  wherein  judgments  had  been  so  rendered,  accom- 
panied by  no^  of  the  Judges,  specifying  the  nature  of  the 
judgment,  and  to  be  extended  into  due  form  by  the  pro- 
thonotary. That  on  such  occasions  it  is  usual  in  their 
office  that  there  should  be  immediately  written  out  a  list 
of  judgments  just  rendered:  and  that  in  the  list  so  made 
upon  the  thirty  first  of  March  last,  is  to  be  ibimd  an 
entry  that  judgment  dismissing  the  action  in  this  cause 
had  been  rendered  on  that  day.  That  after  the  rendering 
of  the  said  judgment,  and  before  its  extension  in  due  form 
by  them,  the  said  prothonotary,  the  Honorable  Mr.  Jus- 
tice Badgley,  who  had  verbally  rendered  the  said  judg^ 
ment,  ordered  them  the  said  prothonotary  to  send  to  him 
the  said  record,  declaring  that  the  judgment  could  not  be 
entered  up,  inasmuch  as  he  had  omitted  to  examine  suffi- 
ciently a  certain  lease  filed  in  the  said  record.  That  on  the 
sixth  day  of  April,  then  following,  and  now  last  past,  the 
plaintiff*  inscribed  the  said  cause  on  the  râle  for  Review  by 
the  Judges  of  the  said  Court,  making  at  the  same  time  the 
necessary  dei>osit  of  forty  dollars.  That  afterwards,  to  wit  : 
^  on  the  first  day  of  May,  last  past,  Robert  MacEay,  Esquire, 
attorney  of  the  said  plaintiflT,  in  the  said  cause,  wrote  upon 
the  back  of  the  said  inscription  for  Review  that  he  with- 
drew it,  as  having  been  prematurely  made,  as  appears  by 
the  said  proceeding  marked  number  thirty-seven  amongst 
the  proceedings  in  this  cause,  and  after  such  indorsement, 
to  wit  :  on  the  last  mentioned  day  and  year,  the  said  plain- 
tiff came  and  withdrew  the  said  money  which  had  been  so 
deposited.  That  on  the  twenty-fifth  day  of  the  said  month 
of  April,  the  said  Honorable  Mr.  Justice  Badgley,  verbally 
rendered  judgment  in  the  said  cause,  handing  down  the 
record  with  a  note  of  the  judgment,  to  be  extended  by 
them,  the  said  prothonotary.  That  the  said  last  mentioned 
judgment  was  conformably  to  the  usage  in  that  particular, 
entered  in  a  list  of  judgments  rendered  on  that  day,  and 
by  George  Pyke,  Esquire,  one  of  the  deputies  of  them,  the 
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«ud  prothonotary,  extended  into  a  draft  of  judgment,  a 
copy  of  which  marked  D.  B^  they,  the  said  prothonotary, 
have  ihe  honor  to  retam  herewith  and  hereunto  annexed. 
That  the  said  Honorable  Mr.  Justice  Badgley,  haying  after 
the  said  twenty-fith  day  of  April,  sent  for  the  record,  did 
on  the  twenty*ninih  day  of  the  said  month  of  April,  return 
the  same  to  them,  the  said  prothonotary,  accompanied 
with  an  order  in  writing  discharging  the  délibéré  of  the 
said  cause,  and  ordering  a  rehearing  before  him,  on  the 
19Ûi  day  of  May,  then  following,  and  now  last  past,  a  copy 
of  which  order  is  herewith  returned  marked  K  F.  That, 
on  the  said  nineteenth  day  of  May,  the  said  cause  being, 
comformably  to  the  said  last  mentioned  order,  on  the  rak 
de  droit  for  hearing  on  the  merits,  and  having  been  called 
for  such  hearing,  the  said  defendant's  attorney  made  and 
filed  in  the  said  cause  a  motion  that  the  said  lacd;  mentioned 
inscription  should,  for  the  reasons  set  forth  in  the  said 
motion,  be  discharged;  which  motion  was  rejected  by  the 
said  Honorable  Judge  Badgley,  who  then  was  holding  the 
said  Court.  That  it  appears  by  entries  in  the  said  Hono- 
rable Judge's  diary,  and  in  theirs,  the  said  prothonotary, 
respectively,  (authentic  copies  whereof  marked  respectively 
L  M.  and  N.  O.,  they,  the  said  prothonotary,  have  tjie 
honor  to  transmit  hereunto  annexed,)  that  the  defendant 
being  called  at  such  hearii^,  did  not  appear,  and  that  the 
plaintiflf  was  heard  and  the  said  cause  tlien  taken  en  deli- 
béré.  That  on  the  thirty-first  day  of  May,  then  next,  and 
now  last  past,  the  said  Honorable  Mr.  Justice  Badgley, 
rendered  a  judgment  in  the  said  cause,  the  substance  of 
which  is  contained  in  the  extended  draft  aforesaid,  but  on 
the  back  of  which  draft,  the  date  of  the  twenty-fifth  April, 
1865,  has  been  obliterated,  and  the  said  31st  of  May  last  past 
has  been  substituted  in  the  handwriting  of  the  said  George 
Fyke,  Esquire,  which  endorsement  is  paraphed  in  the  initials 
of  the  name  and  in  the  handwriting  of  the  said  Honorable 
Judge.  And  they,  the  said  prothonotary,  respectftdly 
return  that  the  foregoing  is  all  that  they  know,  and  can 
return  in  obedience  to  and  in  compliance  with  the  exi- 
gence of  the  said  writ 
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E.F. 
No.  2882.  Lockhead  vs.  arairt. 
The  délibéré  in  this  cause  is  disofayKrged  fc»  a  rehearing 
before  me  on  the  19th  day  of  May  next^on  the  point  of  the 
oancehnent  of  Ûie  lease  s^r  one  year's  ooonpation,  with 
refermce  to  the  claim  for  manuxe  pat  upon  the  land  by 
the  plaintiff  under  Us  lease. 

L.M. 
Copy  of  the  entry  made  by  the  Honorable  Mr.  Justice 
Badgley,  in  his  diary,  on  the  19th  day  of  May,  1865,  in 
the  underméntioïied  cause  : 

No.  2832. .  Lockhead   vs.   Grant- 
Merits  de  novo. 
The  foilovnng  entry  made  by  Mr.  Justice  Badgley  : 
<*DcL"    **  Def.  does  not  appear." 

^_— __     ' 

N.O. 
Copy  of  the  entry  made  in  the  prothoiiotsr/s  diary,  on 
the  19th  day  of  May,  1865,  in'  the  undermentioned  cause  : 
No.  2882.    Lockhead    vs.    Grant. 
Merits  de  mom. 
Defendant  presents  motion  to  discharge  inscription  for 
rehearing.    This  motion  rejected.    The  defendant  being^ 
called,,  did  net  appear.    Plaintiff  heaxd. 

C.  A.  V. 

On  the  Ist  March,  1866,  it  was  moved  on  behalf  of 
Grant  that  the  proihonotary  of  the  said  Superior  Cotirt 
for  Lower  Canada,  district  of  Montreal,  be  ordered  and 
enjoined  to  take  back  the  writ  of  certiorari  in  the  said 
cause  issued,  and  directed  to  the  said  prothonotary,  and 
also  the  return  <rf  the  said  prothonotary  to  the  said  writ 
made  and  returned  into  this  Honorable  Court  on  the  9th  * 
day  of  December  last  past,  and  that  the  said  prothonotary 
be  ordered  to  amend  the  same,  and  to  return  therewith  a 
copy  of  the  judgment  so  by  them  returned  as  having  beeik 
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yerbelly  pronoonced  by  the  Honorable  Mr.  Justice 
Badgley,  on  the  81st  day  oi  Marcb,  1866,  together  with  a 
copy  of  the  notes  of  the  said  Honorable  Mr.  Justice  Badgley, 
whidi  were  sent  down  therewith  on  tiiat  day,  and  retnm 
the  some  so  am^ided  to  this  Honoi^ble  Gotirt  with  all 
due  diligence  for'  the  following  amongst  other  reasons  : 
1^  Because  the  said  prothonotary  hath  not  obeyed  the 
exigendes  of  the  said  writ  of  certiorari^  as  in  and  by  the 
said  writ  the  said  prothonotary  was  expressly  commanded^ 
Commanding  the  said  prothonotary  to  certify  and  return  to 
the  said  Court  of  Queen's  Bench  for  Lower  Canada,  first, 
a  copy  of  a  certain  final  judgment  in  the  said  cause  made 
and  rendered  in  the  said  Superior  Court  for  Lower 
Canada,  district  of  Montreal,  on  the  Slst  day  of  March 
now  last  past  :  2^  Because  the  said  prothonotary  in  the 
return  to  the  said  writ  of  certiorari  and  expressly  to  the 
foregoing  exigencies  or  requirements  in  the  said  writ  con- 
tained, and  hereinbefore  mentioned,  hath  reported  and 
returned  as  follows  :  ^'  That  after  the  rendering  of  the 
said  judgment,  to  wit  :  the  said  judgment  of  the  thirty-first 
day  of  March  now  last  past,  and  befrare  its  extension  in 
due  form  by  them  the  said  prothonotary,  the  Honorable 
Mr.  Justice  Badgley  ordered  them,  the  said  prothonotary,  to 
send  to  him  the  said  record,  to  wit  :  the  record  in  the  said 
cause  in  the  Court  below,  declaring  that  the  said  judgment 
could  not  be  entered  up  inasmuch  as  he  had  omitted  to 
examine  sufficientiy  a  certain  lease  filed  in  the  said 
record,"  and  because  the  said  aniawer  of  the  said  prothono- 
tary is  not  and  does  not  contain  any  answer  whatever  to 
the  requirements  of  the  said  writ  of  certiorari  in  that 
behalf,  and  because  the  said  return  is  iu  all  particulars  and 
respects  insufficient  and  evasive,  the  notes  of  the  said 
Judge  are  not  given,  upon  which  the  said  judgment  was 
founded  or  to  be  founded,  or  was  extended,  are  not  given 
and  are  omitted,  and  which  said  answer  is  also  in  other 
respects  informal  :  8°  Because  the  said  prothonotary  hath 
not  ofherwise  obeyed  the  exigencies  of  the  said  writ,  in 
and  by  the  said  return  thereto,  commanding   the  said 
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prothonolary  to  give  a  transcript  of  the  entry  in  the  diary 
having  reference  to  this  canse  of  the  proceedings  therein 
had,  as  the  said  prothonotary  was  and  were  enjoined  and 
bonnd  to  make  and  give,  in  the  said  return  to  the  said 
writ  of  certiorari  in  the  said  cause  issued:  4^  Because  the 
said  return  to  the  said  writ  of  certiorari  is  in  all  other  res* 
pects  informal,  irregular,  incorrect,  and  insufficient,  and  is 
no  return  whatever  to  the  requirements  of  the  said  writ 
of  certiorari,  " 

Upon  this  the  Oourt  of -Queen'a  Bench  gave  the  follow- 
ing order: 

It  is  ordered,  inasmuch  as  the  motion  of  the  appellant 
for  a  writ  of  certiorari  was  submitted  to  this  Court,  with- 
out any  explanation  of  the  object  sought  to  be  obtained 
by  the  said  writ  of  certiorari^  and  without  any  verbal  inti- 
mation of  the  intention  of  the  appellant  to  cause  the  «aid 
writ  to  be  addressed  to  the  prothonotary  of  the  Superior 
Court,  and  also  without  any  objection  having  been  made 
by  the  respondent,  by  means  whereof  this  Court  was  led 
to  regard  the  said  motion  as  a  inotion  of  course,  and  in 
consequence,  without  the  case  having  been"  taken  en  deli" 
béré,  ordered  a  writ  of  certiorari  to  issue  as  prayed  for  :  and 
whereas  the  said  order  which  was  so  obtained  is  irregular 
tmd  contrary  to  the  course  and  practice  of  this  Court,  inas- 
much as  it  directs  the  said  writ  o{  certiorari  to  be  addressed 
to  the  prothonotary  of  the.  Superior  Court,  instead  of  being 
addressed,  as  it  ought  to  be,  to  the  Chief-Justice  and  Jus- 
tices of  the  said  Superior  Court,  doth  in  consequence 
reverse  and  set  aside  the  said  order,  and  doth  quash  and 
annul  the  writ  of  certiorari  issued  in  this  cause  under  the 
«aid  order,  and  doth  farther  order  that  the  return  made  by 
the  prothonotary  to  the  said  writ  of  certiorari  be  taken  off 
of  the  files  of  this  Court. 

Kebb,  for  appellant. 

MacKay  &  Austin,  for  reqwndent 


Ko.  791. 
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COUR  DE  CIRCUIT.— QUEBEC. 
Présent:— Taschebeau,  Juge. 


La  Corporation  de  St.  Jean 

Baptiste,  Isle  j>'0BJjKANS..Dema7ideresse. 
vs. 
Lachance Défendeur. 


Jagé  :— Que  dans  ane  action  poar  em- 
piétement sur  an  ehemia  public,  le  dé- 
lendenr  peat  opposer  poar  défeiue  que 
l'empiétement  est  oommifl  par  des  tierces 


Held  :~That  in  an  action'  for  encroach- 
ment on  a  public  road,  the  defendant  can 
set  up  by  way  of  defence  that  the  en* 
oroaobment  was  made  by  third  parties. 


Jugement  rendu  le  25  avril,  1866. 

L'action  en  la  cause  était  i)ortée  contre  le  défendeur 
poTir  empiétement  sur  un  chemin  appelé  chemin  à  Guéy 
appartenant  à  la  demanderesse,  et  aussi  sur  le  chemin 
Eoyal. 

A  cette  action  le  défendeur  plaida  par  une  exception 
péremptoire  en  droit  perpétuelle,  que  l'empiétement  en 
question  était  commis  sur  le  chemin  à  Gué  par  des  per- 
Bonnes  possédant  des  terres  de  l'autre  côté  de  ce  chemin, 
vis-à-vis  rimmeuble  du  défendeur,  et  que  loin  d'empiéter 
sur  le  chemin  Royal,  c'était  la  demanderesse  qui,  sans  être 
légalement  autorisée,  avait  changé  la  direction  de  ce  che- 
min et  l'avait  fait  passer  sur  le  terrain  du  défendeur. 

La  demanderesse,  par  une  défense  au  fonds  en  droit,  di- 
«lit:  1°  Que  l'action  étant  une  action  réelle  intentée  contre 
ledéfendeur  pour  empiétement  par  lui  commis,le  défendeur 
ne  pouvait  y  réjwndre  en  accusant  une  tierce  personne  de 
l'empiétement  qu'on  lui  imputait  :  2°  Qu'il  ne  s'ensuivait 
pas  que  le  défendeur  fat  justifiable  de  commettre  le  dit 
empiétement  à  cause  de  quelques  changements  feiits  par 
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la  demanderesse  dans  le  chemin  Boyal,  dans  un  autre 
endroit  que  celui  où  le  défendeur  avait  empiété. 

La  Cour  considérant  que  la  réponse  en  droit  de  la  de- 
manderesse à  l'exception  du  défendeur  était  non  fondée, 
et  que  le  défendeur  pouvait  légalement  plaider  les  matières 
et  choses  énoncées  dans  sa  dite  exceirtioh,  renvoie  la  re- 
sponse en  droit  de  la  demanderesse  avec  dépens. 

Caron,  pour  là  demanderesse. 
Bossé  &  Bossé,  pour  le  défendeur. 


COUR  SUPERIEUEE.— QUEBEC. 
Présent  : — Stuart,  Juge. 

!  Piton Requérant. 
et 
LeMOINB. ..;.*.* ;,...;...; DëfendéHT. 


Jugé  : — lo.  Qu'an  bref  de  certiorari 
adressé  an  Borintendant  de  police;  lors- 

âii'il  anraH  dû  TéCi^  au  Jiige  desteùtont 
e  la  paix,  luivatit  les  dispositions  de  la 
25  Viet.,  oh.  13,  <è6L  1,  sera  amiulS. 

2o.  Qu^un  nouveau  bref  ne  sera  pas 
«ooordé  snr  motion  à  eet  cBlit  pour  reoti> 
fier  Terreur  commise  dans  l'adresse  dn 
^twiiifRr  bref. 


Held  :~lo.  That  a  writ  of  eertiarwri 
addressed  to  the  Superintendent  of  PoUoe, 
and  which  ought  to  hare  beéii  addrëseod 
to  the  Judge  of  the  Session*  of  the  Pestoa» 
aoeording  to  the  provisions  of  the  25  VieLf 
oap.  13>  sect.  1,  will  be  set  àsido. 

2o.  That  anotiier  writ  will  not  be  award- 
ed upon  motion  to  tiiat  «ffeet,  to  t«eUI^ 
the  error  in  the  address  of  the  first  writ. 


Jugement  rendu  le  &  mai,  1866. 

Le  requérant,  Piton,  avait  été  condamné  -çoxxx  vente  de 
liqueur^  sans  licence  ;  stit  ïnotion,  il  obtiht  un  bref  de  cer- 
ttof^  adressé  à  John  Màgiiiïe,  êcuyer,  surintendant  de 
police  dans  et  potir  le  district  de  Québec.  Ce  btef  f\it  rap- 
porté avec  un  retour  qtd  constatait  que  le  dit  John  Ma- 
guire  n'avait  jamiôs  occupé  la  cbiarge  de  surintendant  dé 
policé,  ïnids  qUe  son  titi'e  était  Juge  des  sesâons  de  là 
paix  ;  que  jtoiâiâ  comme  surintendant  de  police  il  n'avait 
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Tendu  de  jugement  ou  donné  d'ordre  dans  la  cause  men- 
tionnée dans  le  bre^  mais  qu'il  i^yait  ainsi  agi  en  sa  qualité 
de  Juge  des  sessions. 

Sur  motion  du  procureur  de  Lemoine,  inspecteur  du 
revenu  et  poursuivant  comme  tel,  le  retour  de  ce  bref  lut 
annulé  parcequ'il  n'avait  pas  été  adressé  au  Juge  qui 
avait  prononcé  la  condamnation  de  Piton,  et  parce  qu'il 
n'y  avait  ainsi  devant  la  Cour  aucune  pièce  de  procédure 
dont  elle  pouvait  s'occuper. 

Sabséquemment,  le  défendeur  et  requérimt.  Piton,  fit 
motion  pouf  qu'il  émana  un  bref  de  certiorari  adressé  ^ 
Jphn  Maguire,  Juge  des  s.essiQ^s  de  la  paix,  dans  et  poip: 
le  district  de  Québec^  afin  de  mettre  à  exécution  le  juge- 
in^t  précédemment  rendu  par  la  Cour  ordonnant  Té* 
manation  d'un  bref  de  certiarcNri^  attendu  que  par  erreur 
ce  bref  avait  été  lual  adressé,  et  déplus  attendu  que  le 
dit  jugement  n'avait  jamais  été  mis  de  côté,  ni  rescindé, 
et  amsi  qu'il  avait  encore  pleine  valeur  et  effet  ;  et  enfin 
parce  que  le  mérite  de  la  cause  n'avait  pas  encore  été  jugé. 

Plusieurs  autorités  lurent  citées  de  la  part  du  requérant . 
qni  prouvaient  que  de  semblables  procédures  étaient  aur 
torisées  par  les  Cours  d* Angleterre,  entre  autres  : 

Bacon's  Abridgment,  p.  674,  vbo.  Certiorari  :  "  If  a  ccr- 
tiorari  issues,  and  the  record  is  not  thereby  removed,  the 
Court  «bove  cannot  proceed  upon  it,  but  vdU  qua^  the 
writ  and  award  a  new  one."  (1) 

Jugement  : — Take  nothing  by  motion. 

Talbot  &  Totjsionant,  i)our  le  requérant. 
Akdbïws  &f  Anpbbws,  pour  le  défendeur. 

p)  AvUmitéMrdié»» parla  ceqnénBt  : 
t    ^^^'  ^'  ^'>  ^*P'  ^^'  '^'  ^  :— Diokinioii's  Guidejp.  969,  à  U  nota  :— 1  Tomlin^ 
lAw  Diet,  Tbo.  Onfiorar»:— l  OoTentry  and  Haghas  Iligast.  vbo.  Certiorari,  p.  M8, 
•w.  26,  p.  3«g,  aao.  0,  ipiis.aao.  1  :— Bum's  Jnattoe,  «4it»  da  1793,  p.  351,  vbo  6w<%o^ 
'wi-.-tf ray's  praetioa,  p.  298  :-Stat  Raf.  B.  C,  oh.  89.,  p.  846.  Vaniion  (huiçaba. 
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QUEEN'S  BENCH, 

APPEAL  SIDE. 


j     DISTRICT  OF  QUEBEC. 


Before  :— Duval,  Chief-Justice,  Aylwin,  Meredith, 
Drummond,  and  Mondelet,  Justices. 


Laidlaw r.. Appellant. 

and 
BuBNff. Respondents 


Held  : — lo.  That  a  creditor  for  a  Bum 
of  money  under  ton  pounds,  cannot,  for 
the  purpose  of  arresting  his  debtor,  add 
to  tne  amount  of  his  claim  an  amount 
assip^ed  to  himyani  thereupon  issue  a 
cajncw  ad  rtêpondendum,  without  a  pre- 
Tiem  notification  to  the  debtor  of  such 
assignment,  inasmuch  as  notification  of 
the  assignment  is  necessary  to  rest  the 
debt  in  the  assignee. 

2o.  That  in  an  action  for  malicious  arrest, 
the  plaintiif  must  allege  and  establish  in 
eyioence,  that  he  was  arrested  malicious- 
ly, and  without  reasonable  or  proMable 


Jagé  :~lo.  Qu'un  créancier  pour  une 
somme  d'argpot  ait  éeweus  de  dix  louis, 
ne  peut,  dans  le  but  d'arrêter  son  débi- 
teur, ajouter  au  montant  de  sa  réelam»- 
tioB  un  montant  àlaitrahsporté,  et  sur  ce 
émaner  un  cajpiaê  ad  reupondenimm,  sans 
signification  préalable  au  débiteur  de  toi 
transport,  en  autant  que  signification  dn 
transport  est  nécessaire  avant  que  le  ces- 
sionnaire  deTÎenne  créancier  du  débiteur. 

2e.  Que  dan&  une  action  pour  faux 
emprisonnement,  le  demandeur  est  tenu 
d'alléguer  et  d'étoblir  en  preuve,  qulF  a 
été  malicieusement  arrêter  sas 
ou  cause  probable. 


Judgment  rendered  the  19th  March,  1866, 

The  actiœi  was  brought  in  the  Superior  Court,  at 
Quebec,  on  the  7th  April,  1864,  by  the  respondent,  tc 
recover  damages  for  an  alleged  malicious  arrest.  The 
circumstances  of  the  case  were  these  :  The  respondent 
had  resided  in  Quebec  for  about  a  year  previous  to  the 
11th  February,  1864,  when  he  was  arrested  by  the  appel- 
lant; it  appeared  that  he  was  earning  a  considerable 
income.  The  respondent  was  indebted  to  the  appellant 
in  a  sum  of  ^9  11  7. 

Laidlaw  stated  that  he  had  been  informed,  two  or  three 
dftys  before  the  arrest,  by  Mrs.  and  Miss  Bansley,  that  the 
respondent  was  going  to  leave  town,  and  probably  leave 
the  province,  and  that  he  received  other  information  from 
the  same  persons,  on  the  same  subject,  on  the  night  before 
the  arrest  ;  that  thereupon,  he  went  to  the  respondent's 
house  and   demanded  immediate  payment    Bums  ad- 
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mtted  the  debt,  and  also  that  he  was  going  to  Montreal 
cm  the  following  morning,  Laidlaw,  knowing  that  the 
amount  dae  to  him  was  insufficient  to  justify  the  arrest  of 
his  debtor,  procured  the  assignment  of  a  small  amount 
(14s,  6d.)  due  by  Bums,  to  a  person  named  Waters,  whe- 
never had  sent  his  account  or  demanded  pajrment.  The 
respondent  was  then  arrested  on  a  capias  and  conveyed  to 
gaol,  where  he  remained  for  several  hours,  when  he  paid 
the  debt  and  costs  and  was  released. 

The  respondent  considering  himself  aggrieved  by  these 
proceedings  instituted  an  action  which  resulted  in  a  judg-^ 
ment  in  his  favour,  condemning  the  appellant  to  $50 
damages  and  costs. 

Andbews,  for  appellant  : — ^The  appellant  contends  that 
it  was  immaterial  to  the  issue  between  the  parties  whe- 
iher  the  respondent  had  or  had  not  been  about  to  secrete  his 
estate,  or  to  abscond  with  intent  to  defraud  his  creditors,, 
the  question  raised  by  the  pleadings  being  whether  the 
appellant  had  sufficient  reason  to  believe  such  was  ther 
case,  when  he  made  his  affidavit.  This  Court  has  already^ 
held  that  no  responsibility  attaches  to  the  exercise  of  an 
absolute  right,  whatever  the  motive  by  which  the  party 
was  prompted  in  the  exercise  of  it  (1)  If  a  creditor  of  & 
stun  of  |40  has  reasonable  grounds  for  believing  that  his- 
debtor  is  about  to  secrete  his  estate,  or  to  leave  the  province 
^th  a  fraudulent  intention,  and  that  by  so  doing  the  cre-^ 
ditor  will  lose  his  remedy,  he,  in  apprehending  his  debtor 
by  his  body,  does  but  exercise  a  right  which  the  law  sane* 
tions,  and  is  consequentiy  not  amenable  to  any  action  of 
damages  for  so  doing,  although  it  should  be  afterwards 
proved  that  the  debtor  had  really  not  contemplated  any 
fraudulent  act,  because  the  plaintiff  was  not,  toid  had  not 
been,  to  blame  in  obtaining  the  process  against  him. 
Both  French  and  English  law  maintain  that  no  action 


(1)  Darid  mod  Thomu,  1  L.  0.  Jaritt,  p.  69  :— HUfiard  on  Torto,  p.  224,  No.  22. 
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can  be  snstaiiied  against  a  peraon  attacbixig  the  body  of 
his  debtor  by  civil  process,  onleaa  the  plaintiff  in  such  an 
action  proves  the  absence  of  probable  caose  ;  and  in  either 
country  where  the  right  of  arrest  exists  it  is  of  no  cgnae^ 
quence  that  it  is  malicioasly  exercised,  but  as  soon  as  there 
is  a  probable  cause,  the  plaintiff  has  a  right  to  issue  a 
aapias.  There  is  no  doubt  that,  in  this  cause,  Laidlaw  acted 
àona  Me^  The  c^peUaQ;t  further  contends  that  Bums  was 
indebted  to  him  in  the  sum  of  forty  doUars,  because  the 
signification  of  the  transfer  made  by  Waters  was  not 
necessary.  (1)  The  respondent  by  his  words  and  actions 
was  himself  the  sole  cause  and  occasion  of  his  arrest,  ha 
only  must  be  blamed  and  must  suffer. 

Irvine,  for  respondent: — There  was  no  debt  legally 
due  to  the  appellant  of  sufficient  amount  to  justify  the 
arresti  The  law  requires  that  the  plaintiff  should  estar 
biish  that  the  defendant  is /^rsona^  indebted  to  him  in  a 
sum  of  forty  dollars,  or  more.  In  this  case  there  was  not 
such  a  sum  due  to  the  plaintiff,  because  the  sum  due  t9 
Waters,  and  by  him  assigned  to  the  appellant,  was  not  i>er- 
sonally  due  to  the  appellant  at  the  time  the  wnt  issued. 
It  is  a  princ^e  of  law,  that  a  debt  assigned  is  not  vested 
in  the  assignee  until  ncrfice  of  the  a^fsignmen^  is  given  to 
the  debtor.  The  respondent  cont^ads  that  this  princi];^ 
xn»st  be  appUed  in  this  case,  although  a  series  of  decisions 
has  estaUished  tha^  the  service  of  an  action  founded  aa  an* 
assignment  is  a  sufficient  notice  of  such  assagnnient,  inas- 
iQMch  as  the  declaratipn  recites  the  transaction,  but  surely  it 
cannot  be  pretended  that  an  action  commenced  by  a  capias 
gives  to  the  debtor  the  required  fidgnificatio»  of  the  transfer. 
No  deelaratiott  is  served  ;  the  defendant  merely  reedivea  a 
copy  of  the  writ  stating  the  amount  by  him  due,  and  he  is 
then  shut  up  in  gaol,  where  he  cannot  receive  informatioa 
as  to  the  cause  of  the  plainftiff  having  become  his  creditor. 


(1)  26  Bng.  L.  and  Bq.  Rap.  p.  410  :— HUliard  on  Torii,  p.  613»  par.  24,  and  p. 
603,  par.  22,  and  p.  247  :— Qninn  n.  Ateheaon,  4  L.  C.  Rep.,  p.  378  :— 1,  L.  0.  Jumt, 
p.  Mi. 
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Th0  grotmds  set  toT&k-  ih  the  affidavit  Wéï'ë  inâUfficièirt'  tô 
justify  the  i£»ue  of  the  capita,  because  he  allows  himself  to 
beinflnenced  by  the  ttofounded  tales  of  two  women,  who 
Wete  acting  from  inotiye»  of  ihalicé,  and  the  appellant  did 
not  take  any  precautions  to  veiify  their' statements. 

MoifBULKT,  Justice  : — ^I  am  of  opinion  that  the  jugdment 
appealed  from  awarding  damages  against  the  apiieUasit  for 
Mse  arrest  and  imprisonment,  must  be  confirmed,  but  not 
fittogether  for  the  motives  it  sets  out,  inasmuch  as  it  is  not 
correct  to  say  that  the  plaintiff  has  established  tiie  material 
aUegstions  of  his  declaration.  I  would  strike  out  that  part 
àLÛ!t&  consider ard  and  adopt  the  rest  I  wish  to  be  cleariy 
uaierfltood  :  it  is  not  because  the  appelhint  was  not  about 
aeeretinghis  effects  and  leaving  the  province,  that  the  appel* 
lant  must  be  condemned,  but  solely  because  he  has  not 
proved  that  he  had  reason  to  believe,  from  the  informsr 
tion  he  obtained,  or  was  given  him,  that  the  respondent 
was  about  to  secrete  his  effects  and  leave  the  province. 

I  would  iherefore.plaoe  the  judgment  upon  thatfooting; 
SBdthen  cofllinn  it. 

MsB£iHTH,  Justice  : — ^After  going  over  the  evidence  in 
this  case  with  much  care,  and  more  than  once,  it  seems  to 
BIS  that  liie  plaintiff  was  not  immediately  about  to  leave 
tfaeprovince  when  he  was  arrested  by  the  appellant;  but, 
notvrtthstanding  this,  I  am  (^  opinion  that  the  api)eUant 
had  reasonable  and  probable  cause  for  arresting  the  res- 
pondœt  ;  and  that  such  being  the  case^  tàe  latter  is  not 
eiditled  to  damages,  merely  because  it  seems  that  tiie  res* 
pondent  was  not  ab«ut  to  abscond  when  arrested. 

The  learned  counsel  for  the  appellant,  in  the  course  of 
Us  a^iunent,  ref^red  to  a  judgment  rmdeted  by  me  in 
the  year  1854,  in  the  case  of  McTeer  vs.  Scrim. 

In  that  case  I  observed  (as  I  find  by  a  note  which  I 
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made  at  the  time)  that  "  although  the  information  upon 
"  which  an  arrest  is  made  may  be  such  as  to  have  given 
"  the  creditor  reason  to  believe  that  his  debtor  was  imme- 
"  diately  about  to  abscond  ;  yet,  it'  it  prove  to  be  erroneous, 
"  the  debtor  will  be  entitled  to  be  discharged  from  cus- 
"  tody  ;  but  the  creditor,  if  sued  for  a  malicious  arrest,  will 
"  be  allowed  to  take  advantage  of  the  information  upon 
"  which  he  acted."    This  view  still  seems  to  me  correct. 

Upon  the  one  hand,  it  would  be  plainly  wrong  to  keep 
aman  in  jail  after  he  had  proved  that  the  information 
ux>on  which  he  had  been  arrested  was  erroneous  ;  and,  on 
the  other  hand,  a  creditor  ought  not  to  be  mulcted  in 
damages  when,  lor  the  recovery  of  a  just  debt,  he  has  done 
nothing  but  what  a  prudent  and  right  minded  man  would 
have  done  under  the  circumstances. 

According  to  the  English  authorities,  in  an  action  for 
malicious  arrest,  it  is  necessary  for  the  plaintiff  to  allege 
and  prove  malice  and  want  of  probable  cause  ;  (1)  and  the 
jury  are  at  hberty,  but  are  not  bound,  to  presume  malice 
from  want  of  probable  cause.  (2)  In  this  district,  as  early 
as  the  year  1813,  it  was  held  in  the  case  of  Eitchie  and 
Flower,  "  that  in  an  action  for  malicious  arrest  the  plain- 
"  tiff  must  allege  and  show  in  evidence  that  he  was 
"  arrested  without  reasonable  or  probable  cause."  (3)  And 
the  Court  of  Queen's  Bench,  at  Montreal,  in  1849,  held  the 
same  doctrine  in  the  case  of  Dease  vs.  Townsend.  (4) 

I  do  not  fail  to  bear  in  mind  that  although  in  suits  for 
malicious  prosecutions  (connected  as  they  are  with  the 
administration  of  criminal  justice)  the  Court  is  to  be  guided 
by  English  law  ;  yet,  that  in  actions  for  maUcious  arrests, 


(1)  I  Hilliard  on  Torts,  page  231,  Ed.  of  1859  :— 2  Crompton  and  Meeton's  Bep.  720 1 
— è  Ad.  and  El..  661  :— 2  Car.  and  P.,  464. 

(2)  1  Hilliard,  page  236. 

(3i  Ritchie  and  Flower,  Ut  Rev.  de  Leg.,  page  381. 

r4)  July  24, 1849,  Dease  yb.  Townsend  (from  my  note  book)  :  «  Held,  that  in  ao- 
«  tions  for  ma^ioiona  arrest,  as  in  actions  for  malioious  proseoations,  malice  and  want 
**  of  probable  caose  most  be  alleged  and  proved." 
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(which  have  their  origin  in  ci^il  suits)  the  Court  must  fol- 
low our  own  law  ;  but  as  regards  the  point  under  consi- 
deration I  do  not  think  there  is  any  very  important  diller- 
ence  between  the  two  systems.  The  rules  of  the  French 
law  on  this  subject  are  very  well  explained  by  Carré  and 
Chanveau,  in  the  following  passage  :  "  On  ne  peut  con- 
"  tester  qu'il  n'y  ait,  dans  le  soutien  du  procès,  indéi>en- 
"  damment  des  avances  des  frais  et  des  dépenses  qu'on  ne 
"  peut  répéter,  une  succession  continuelle  de  démarches, 
"de  désagréments,  d'anxiétés,  d'inquiétudes,  qui  les 
"rendent  très  préjudiciables  aux  parties  mêmes  qui 
^  finissent  par  triompher. 

"  De  là  on  pourrait  conclure  qu'une  mauvaise  contesta- 
"  tion  rend  toujours,  en  droit,*  passible  de  dommages-inté- 
"  rêts  la  partie  qui  Ta  introduite  ou  soutenue, 

"  Mais  il  faut  sainement  entendre  le  principe  de  l'article 
**  1382  :  *  Tout  fait  quelconque  de  l'homme  qui  cause  à 
"  autrui  un  dommage,  obUge  celui  par*  la  faute  duquel  il 
"  est  arrivé  à  le  réparer.'  " 

"  On  le  voit,  il  ne  suffit  pas  que  le  dommage  soit  occa- 
"  sionné  par  un  fait  de  l'homme,  pour  que  son  auteur  soit 
"  obligé  à  le  réparer  ;  il  faut  encore  que  ce  fait  soit  xmB  faute, 
"  c'esi>à-dire  qu'il  faut  que  ce  fait  soit  le  résultat  d'un  mau- 
"  vais  vouloir,  d'une  négligence  ou  de  l'impéritie " 

"  Ainsi  nous  devons  faire  la  précision  suivante  :  le  fait 
"  qui  cause  un  préjudice  à  autrtd  n'obHge  à  réparation 
"  qu'autant  qu'il  ne  consiste  pas  dans  l'exercice  d'un  droit." 

"  Or,  toutes  les  fois  qu'un  plaideur  est  de  bonne  foi  dans 
"  sa  prétention,  c'es{  un  droit  pour  lui  de  la  soutenir.  Si  la 
"  loi  est  contre  lui,  qu'il  succombe  ;  que,  pour  avoir  mal 
**  présumé  de  ses  dispositions,  il  soit  condamné  aux  dé- 
"  pens  ;  mais  qu'aucun  dommage  ne  lui  soit  imposé,  car 
**  c'était  un  droit  pour  lui  de  réclamer  ou  de  défendre  ce 
**  qtf il  croyait  lui  appartenir." 


"•  Mais  il  se  pent  que,  bien  cimraincn  dn  peu  de  ictnâe^ 
'*  ment  de  sa  cause»  il  ne  l'intente  et  ne  la^  ponxsnîve  qna 
''  dans  le  bnt,  vexatoire  et  coupable^  de  tourmenter»  dW 
"  qniéter  son  adyer^e»ire  ;  un  sentiment  de  baine,  de 
'' jalousie,  de  mesquine  tracasserie^  peuiêiare  k  mobile  der 
"  son  action.'*^ 

^  Dans  ce  cas^  il  devra  des^  dommagiies  ;  car  eéder  à  ce 
"*  mauTaîs  sentiment,  c'est  une  faute  ;  cette  faute  cause  un 
"  préjudice  ;  elle  soumet  à  une  réparatioii.  C^est  là,  ce 
*^  npus  semble^  le.  système  consacré  par  le  petit  nombre 
''  d'arrêts  que  -nous  avons  pu  recueillir  sur  cette  quesr 
"  tion."  (1) 

It  may  however  be  contended  that  if  a  debtot  be  libe^ 
rated  from  custody  on  the  ground  that  the  information 
upon  which  the  plaintiff  acted  was  erroneous,  that  the 
defendant»  although  not:  entitled  to  vindictive  damages, 
ought  to  be  allowed  compensation  for  any  actual  los» 
caused  ta  him  by  the  ameak;  and  this  on  the  gsound:  that 
the  arrest,  in  the  case  supposed,  would  be.attiibtKtable  to  » 
mistake  on  the  part  of  the  plaintiff.  But  it  may  be  ans- 
wered that  even  in  the  case  just  mentioned^  the  plaintiff 
would  not  be  the  only  person  to  blame. 

It  is  Ibedefendant  whoyby  neglecting  ta  pay  a  just  debty 
renders  it  necessary  for  the  i^bôntiff  to  proceeds  And  if 
the  plaintiff,  in  the  course  of  his  proceedings,^  do  nothing^ 
but  what  a  reasonable  and  prudent  man  would  da  under 
the  circumstances,  and  if,  notwithstanding  this»  a  mistake 
occur,  injurious  to  the  defendant,  he  cannot,  according  ta 
the  authorities»,  claim  damages,  foa:  an  unavoidable  nxistaj^e 
occurring  in  proceedings  rendered  nece^ssary  by  himself. 

The  next  point  to  be  considered  is  the  objection  on  the  part 
of  the  respondent,  that  a.pajt.of  the  debt  for  which  he  was 
arrested  was  claimed  by  the  appellant  under  a  tramedTer  of 


(1)  1  Carré  ot  Chftuyeaa,  page  641,  on  Art.  128,  quee.  644. 
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^friààï  B»  nofioe,  signification,  had  been  girea  to  fhe  res* 

bi  ilie  Udbaoù,  ef  the  reapondent  it  k  admitted  {and  X 
believe  it  to  be  beyond  denbt,  trne,)  ''  that  a  long  series  of 
^'deoinonB  (1)  extending  over  a  nnmber  of  years  has 
'*  established  that  the  service  of  an  action  founded  on  a 
'*  tnnsfer  is  a  gnffleieni  notice  to  enable  thé  new  creditor 
•**  to  recover/* 

It  is,  ho  weverj  contended  by  the  respondent,  that  a  dis- 
tmctmi  onght  to  be  made  between  actions  commenced  by 
an  ordinary  writ  of  summons,  and  actions  commenced  by 
a  writ  of  capias  ad  respondendum.  The  appellant  relies  on 
the  case  of  Qoinn  vs.  Atcheson,  decided  by  the  present 
ChiefJtistice  of  this  Conrt,  Mr.  Jnistice  Caron  and  myself 
a&d  which  it  must  be  admitted,  is  exactly  analogous  to  the 
present  case.  When  L  concurred  in  that  judgment,  Ï  did 
so,  (as  I  find  by  my  note  book,)  on  the  ground  ^  that  as  we 
'^  hold  that  an  action  may  be  maintained  on  a  transfer  not 
''' signified,  I  cannot  say  that  a  capias  ad  retpondenduniy 
''(which,  under  certain  circumstances,  is  aa  incident  of 
^  the  right  to  «ue,)  may  not  issue.'' 

Upon  further  considering  this  point,  it  seems  to  me  that 
âiere  û  an  objection  to  the  arresting  of  a  debtor  upon  a 
transfer  not  signified,  which  does  not  apply  to  the  main- 
taining of  an  ordinary  action  upon  à  transfer  also  not  signi- 
fied.   Our  Courts  have  held,  not  that  a  transfer  without 

m  Aitolh6JiirâpnideiiMlBtliedigtriet</Moiiteal,fM^bt^^ 
UrateuM,  in  Lsmothe  aad  Fontaine,  Ï  L.  CBeports,  pag«  61.  <<  II  est  bienrrai  que 
''  U  juriipradenoe  générale  «at,  que  Paction  lonqn^^Ue  est  dirigée  eontre  le  débiteur 
'  penoanel  eet  eeniée  une  «igniftealk»  enOeaate  dn  traaipoit.  H  m  d&kjMm  9*élei>er 
"  dt  d^ffiemiké  que  quant  aux  firaifl.** 

M  to  tlie^niisrude^eîB  Qnebeo,  lee  rHBMkaefGh.-J.  Bo«ttfe.  IbiHn  vi.  Gâté,  1 
Ifc  0.  Beportt,  pace  240.  Alio  remarks  of  Ghief-Justioe  DuTal  in  Quinn  t8.  AtcheBon, 
4  L.  C.  Beport,  Sfa  (the  other  judgei  "beiog  Gsroa  aad  Here^fitli,  aiM  judgment  of 
Mr.  Jmtioe  Badgley  and  Mr.  Juatioe  Stuart»  rereraing  a  Judgment  of  the  Sapenor  Court 
«t  Quebee,  in  Kgkût  and  Read,  the  reaaon  of  their  Judgment  being  i  <«  That  by  the 
^  JuriRMhidenée  eetabUihed  in  Lower  Canada^  the  Mrrioe  tit  the  action  upon  the  per- 
*'  lonat  debtor  at  the  suit  of  the  persdnal  creditor  la  a  good  and  sufficient  aignifioa- 
"  tion  uiwn  the  debtor  of  the  aaaignment  to  the  creditor  of  the  peraooal  debt  of  the 
*  Mid  debtor.  "  (•) 

(*)  We  beliere  that  the  deciaiona  have  iuTariably  be«i  aa  ghcfwt  atated,  and  we 
have  been  unable  to  find  any  oaae,  exeepUng  the  eaae  of  Ifignot  and  Hàêd,  after- 
vaida  nveiaad»  in  vhieh  a  oontrai^  mle  haa  obtoiaad.— Af .  X.  C  Bep. 
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signification  is  sufficient  to  vest  the  debt  in  the  assignee, 
but,  that  the  service  of  the  action  on  the  part  of  the  assignee 
is  a  sufficient  notice  of  the  assignment  ;  (1)  thus  admitting 
that  a  notice  of  the  assignment  is  necessary  to  vest  the  debt, 
as  regards  the  debtor,  in  the  assignee.  Now  a  plaintiff  suing 
out  a  writ  of  capias  ad  respondendum  is  obhged  to  swear  that 
the  defendant,  at  the  time  of  the  nuiking  of  the  affidavit^  is  in- 
debted to  him  in  the  amount  for  which  the  writ  is  to  issue. 

But  how  can  this  be  done,  consistently  with  truth,  when, 
taking  the  most  favourable  view  of  the  case  far  the  plaintiff, 
it  is  admitted  that  the  service  of  the  action,  to  be  thereafter 
made,  is  necessary  to  vest  the  debt  in  the  plaintiff.  (2) 

It  has  been  said,  although  not  in  this  case,  that  the 
'  capias  ad  respandendum  is  a  conserv^atory  process,  and  there- 
fore ought  to  be  viewed  with  more  favour  than  an  ordi- 
nary action.  But  the  answer  is,  ^hat  whatever  may  be 
the  nature  of  the  process  to  be  issued,  it  cannot  justify  the 
taking  of  an  affidavit  that  is  untrue. 

This  difficulty  did  not  present  itself  to  my  mind  when 
I  concurred  in  Quinn  vs.  Atcheson,  nor  was  it,  I  believe, 
submitted  in  this  case  ;  and  therefore,  if  the  judgment 
about  to  be  rendered  depended  upon  my  opinion,  I  would 
probably  wish  to  hear  the  parties  upon  the  point  under 
notice  ;  but  this  is  unnecessary  as  I  do  not  concur  in  the  , 
judgment  about  to  be  rendered.  Even  if  I  were  satisfied 
that  the  capias  in  this  cause  issued  irregularly,  as  I  must 
admit  I  now  think  it  did,  still  I  would  say  that  the  dams^ea 
ought  to  be  merely  nominal. 

The  plaintiff  acted  in  good  faith,  upon  the  advice  of 
experienced  counsel,  who  were  guided  in  their  proceedings 
by  a  judgment  rendered  by  three  of  the  judges  of  this 
Court,  in  pursuance,  as  was  supposed,  of  a  well  established 
jurisprudence.     The  defendant,  on  the  other  hand»  not 


il 


1)  4,  L.  C.  R.,  p.  378. 

2)  Pothier,  Vente,  No«  558. 
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only  neglected  to  pay  a  just  debt,  but  acted  in  such  a  way 
as  to  cause  it  to  be  supposed  he  was.  about  to  abscond  ; 
and  when  the  plamtiff  called  upon  the  defendant  for  an 
explanation  he  was  rudely  shown  to  the  door. 

In  an  ordinary  case,  I  certainly  would  not  disturb  a 
judgment  awarding  iîl2.10.0  to  a  plaintiflF  who  had  been 
subjected  to  any  wrongftd  imprisonment  ;  but  under  the 
very  peculiar  circumstances  of  the  present  case,  and  more 
particularly  bearing  in  mind  the  judgment  by  which  the 
defendant  was  guided,  I  do  not  think  that  he  ought  to  be 
held  to  pay,  or  that  the  plaintiff  is  entitled  to  receive,  any 
thing  beyond  merely  nominal  damages. 

There  is,  however,  one  part  of  the  case  with  respect  to 
which  I  think  the  proceedings  of  the  appellant  are  objec- 
tionable. The  appellant  having  sued  the  respondent,  with- 
out notice  of  the  assignment,  had  no  right  to  arrest  the 
defendant  for  the  costs  of  the  action.  (1)  He  nevertheless 
did  so,  and  compelled  the  respondent  to  pay,  as  costs,  over 
^.0.0,  and  this  sum  I  think  the  appellant  ought  to  beheld 
to  refund. 

The  judgment  in  appeal  is  as  follow^  : — 

The  Court,  &c. — "  Considering  that  it  is  established  in 
evidence,  that,  at  the  time  of  the  arrest  of  the  said  respon- 
dent, he  was  not  indebted  to  the  said  appellant  in  a  sum 
amounting  to  or  exceeding  forty  dollars  ;  and  that  he  was 
not  about,  either  to  abscond,  or  to  secrete  his  estate,  debts 
and  effects,  with  intent  to  defraud  his  creditors;  and 
that  therefore,  there  is  no  error  in  the  judgment  appealed 
from,  doth  confirm  the  said  judgment,  &c." 

Disseniientibus^  the  Chief-Justice  and  Mebedith,  Justice. 

Andrews  &  Andrews,  for  appellant. 
Holt  &  Irvine,  for  respondent. 

(1)  Paré  TB.  DerouMlle,  6  L.  0.  Rep.,  page  411. 
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^^SpSS^^Î     I^ISTEICT  of  QUEBEC. 
Before  :— Duval,  GhiefJiuBiice,  Msbediish,  Dbuvmonb, 

Cbeyieb  dit  Bbuusbiv:^,  6^  o/. ^^ Appellants. 

aud 
EoCHELEAU,  et  al Respondents. 


•Held  :— ^Thftt  a  eoatrMt  br  a  varried 
woman,  withont  mariUl  authority,  given 
and  shewn  in  the  deed  oontaini^  Che 
oontraoty  ia  ioTaliil. 

Kenunoiationa  by  children  to  the  future 
Buooe^rions  of  their  parents,  ralidand  pre- 
Bumed  made  for  the  advantage  of  the  other 
heirs  binds  the  renunoiants. 

In  principle  renunciations  to  future 
sneoessions  of  living  persons,  ineffective, 
except  in  marriage  eonlraetB  of  female 
ohiluren. 

Inihis  case,  the  acte  of  donation  and 
last  will  made  by  the  testatrix  set  aaide 
as  made  by  fraudulent  captation  and  sug- 

Skstion  of  the  parties  claiming  to  .Md 
e  estates  thereunder. 
The  Bald  perdes  haifing  reoeitvd  and 
held  the  mass  of  the  estates  .referr^  to 
ordered  to  amount  for  the  same. 


Jog^  :-M^^iB  eentrat  par  une  feoiBM 

mariée,  saqb  f^toiisatien  par  le  mfii,  don- 
née par  l'acte  même  contenant  le  contrat, 
:«Wp^v«l*ble. 

Les  renonciations  des  enfants  aux  suo« 
eesflians  futures  4e  leurs  parents,  vaUbiat 
et  présumées  faites  pour  l'avantage  dat 
héritiers  lient  tes  parfies  renonçant. 

Sn  principe  let  renonciations  aux  sao- 
cesnons  futures  de  personnes  viv«ntlMf 
soiit  ineAcaoas,  si  iN  n'est  dans  laseon- 
trats  de  mariage. 

Dans  l'espèce,  4?aete  de  donsilion  et  la 
iQstamme^t  fM(B  pw  la  testatrice  déeU- 
rés  nul"  pour  causé  de  captation  et  Bug- 
gestiop  jErauduleuses  des  parties  réi»^- 
mant  les  successions  en  vertu  d'iceux. 

lies  dites  parties  s'étant  miass  m 
session  de  la  masse  des  dites  suocesi 
i  rendre  compte  d^ioeQeB. 


'  Judgment  rendered  the  20ûl  December,  1866. 

The  facts  of  the  case  are  sofficientiy  stated  in  the  follow- 
ing  observations  : — 

S ADOLEY,  Justice  : — ^François  Xavier  Orevier,  Senior,  and 
Marguerite  Lefebvre  Lacroix,  his  wife,  were  en  commu- 
nauté de  biens,  and  had  five  children  of  their  marriage,  Fran- 
çois Xavier,  Pierre  Isidore,  Loui?  I8W0,  Marie  Josephte 
and  VictorjnjB. 

François  Xavier,  junior,  being  about  to  many,  his 
parents  intervened  and  became  parties  to  his  contract  of 
marriage,  dated  in  February,  1816,  w4  therein  declared  that 
désirant  t établir  they  give  to  him  a  £arm  land  described  in 
the  contract  and  some  moveables,  stipulating,  ^'  laquoile 
*'  terre  et  articles  seront  pour  tenir  lieu  da  tous  droits  tant 
"  d'hérédité  que  de  légitime,  que  le  dit  François  Xavier, 
"  junior,  aurait  pu  avoir,  prétexidre  et  espérer  dans  les  «uo- 
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*'  oeaskwis  fotiures  de  ses  dits  tpère  et  mère,  auxq-iaselles  il  Te^ 
*"  Bo&ce  de  .ce  joiir  à  toi^oxmt." 

Some  years  after  that  date,  namely,  on  the  fonrtli 
Noyember,  1831,  tlie  father  and  mother,  the  latter  dnly 
authorized  by  her  husband,  did,  by  notarial  act  declare, 
que  désinmi  procurer  des  établissements  à  kursftis,  Isidore  et 
bék,  they  ^re  to  Isidoxe  tfajee  farm  k&ds,  and  to  Isaïe, 
four  farm  lands,  all  &dly  «described  in  ike  acte,  whh  all  tha 
iBoyeables  that  the  donoie  had  or  might  hare  at  the  time 
of  their  decease  to  be  equally  divided  betwe^i  the  donees, 
àd&nande,  but  establii^ûng  a  oommonity  between  them 
T^ntil  division  between  them  was  made  ;  the  oonsideration 
stated  was  the  joint  «apport  of  the  donors  during  their 
liyes;  and  also  the  sapport  of  the  neice  of  the  donees, 
Miie  Montplaisir,  tant  qu'Us  votiândeni  la  garder  et  Centre'' 
temr^  witii  the  farther  charge  upon  tiiem  to  x>ay  48  livret^ 
to  each  of  their  sisters,  in  cHie  year  after  the  donors'  decease, 
kqudle  a$fec  ce  qu^eiles  ont  reçu  en  avance  serait  pour  tous 
droits  qu*elles  auraient  pu  espérer  par  la  succession  des  domp- 
teurs, The  donees  entered  into  joint  possession  of  the  pro- 
perty as  conveyed,  they  lived  together  until  the  death  of 
Isaie,  and  never  made  any  partition  of  tiie  property  so 
gr\ren  to  tiiem. 

She  &&er  died  intestate  in  1840,  and  on  liie  6tli  deoember 
1842,  Isaïe  also  died  intestate  and  childless. 

SHhsequendy,  by  deed  of  donaëon  entre  v^  executed 
OR  the  6th  Mardi,  1848,  the  mother  assuming  to  herself  to 
control  the  ^ttire  of  Isaie's  iistestate  estate,  désirmU  donner 
des  mm^ques  d^ amitié  envers  son  fib  bidore^  gave  lâm  £Nr« 
lann  tends  deseribedm  the  deed,  et  tous  et  chaeuns  des  bienê 
neuMes  asparienani  à  la  dite  donatrice,  ce  que  dessus  donné 
pour  M  être  écku  par  ia  succession  de  feu  haSe  sonJUs  décèdes 

The  consideration  of  this  deed  was  her  support,  as  in 
the  acte  oi  18S1,  the  paym^it  to  Yictorine  and  Marie 
Josephte  as  by  that  Bame  aete^  and  farther  the  payment  of 
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,£18  to  Julie  Montplaisir,  above  mentioned,  half  in  each 
year  after  that  the  said  Julie  shall  have  left  the  donor's 
service,  pout  lui  procurer  un  établissement^  vu  qu^elle  a  reçu 
des  soins  et  des  tendresses  de  sapart^  et  vu  son  infirmité,  The 
said  Juhe  was  deformed. 

Victorine  and  her  husband,  Montplaisir,  the  father  and 
mother  of  Julie,  and  Marie  Josephte  and  her  husband 
Eocheleau,  all  respondents  in  this  appeal,  intervened  and 
became  parties  to  this  last  deed  and  confirmed  it,  et  pour 
assurer  la  propriété  des  biens  sus-donnés  au  dit  Isidore^  ils 
lui  font  cession  et  abandon  de  tous  leurs  droits^  parts  et  por- 
tions^ prétentions  et  reclamatiom  mobilières  et  immobilières, 
fruits  et  revenus  dUceux^  qui  peuvent. leur  être  échus  ou  pour-- 
ront  leur  échoir  à  la  suite,  dans  la  succession  du  dit  feu  Isaïe, 
et  aussi  tous  droits  et  prétentions  qui  pourront  leur  ajjpar- 
'  tenir ^  ou  pourraient  leur  être  échus  et  deviendraient  leur  échoir 
par  la  suite,  dans  le  douaire  stipulé  au  contrat  de  mariage  de 
leur  père  et  mère,  auxquels  droits  ils  renoncent  en  faveur  du  dit 
Isidore,  ses  hoirs  et  ayant  cause, 

François  Xavier,  junior,  also  made  a  similar  cession  by 
an  acte  of  March,  1843,  and  abandoned,  in  favor  of  Isidore, 
his  claims  and  pretensions  in  the  succession  of  their  brother 
Isaïe,  which  he  also  renounces  in  favor  of  Isidore,  and  fur- 
ther renounces  to  the  douaire  of  their  mother,  and  to  the 
estate  of  the  deceased  father. 

The  effect  of  these  renunciations  by  his  sisters  and  sur- 
viving brother,  coupled  with  their  mother's  conveyance  to* 
Isidore  under  her  assumed  right  of  being  Isaie's  heir  at 
law  for  all  his  succession,  was  to  vest  in  Isidore  all  the 
•  moveable  and  immoveable  property  of  their  intestate  bro- 
ther, and  to  render  Isidore  the  sole  proprietor  of.  what,  up 
to  that  time,  had  been  undivided  property  between  these 
two  brothers. 

Isidore  died  on  the  3rd  September,  1853,  being,  up  to 
that  time,  in  possession  of  all  the  property  given  to  himself 
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and  to  Isaïe  by  their  parents,  under  the  act  of  1831,  and  of 
all  the  properties  subsequently  acquired  by  themselves. 

Following  the  sequence  of  the  documentary  transactions 
in  the  cause,  it  appears,  that  Isidore  having  also  died  intes- 
tate and  childless,  leaving  his  mothey  at  a  most  advanced  age, 
and  his  niece,  Julie  Montplaisir,  behind  him  in  his  late  resi- 
dence where  both  had  Uved  with  his  late  brother  and  him- 
self, and  afterwards  with  him  for  many  years,  this  very 
aged  woman  is  alleged  to  have  freely  made  two  several 
actes  before  a  subscribing  notary  and  witnesses,  both  dated 
on  the  7th  of  September,  within  four  days  after  the  death 
of  Isidore,  the  former  of  which  was  ajx  acte  de  donation 
entre  vifs,  whereby  she  gave  and  conveyed  to  the  said  Julie 
Montplaisir,  and  to  her  father  and  mother,  the  entire  of 
her  property  moveable  and  immoveable,  iucluding  therein 
the  entire  estate  of  Isidore,  which  she  claimed  to  have  a 
right  to  control  and  dispose  of  as  his  heir  at  law,  and  with 
all  that  had  come  to  hinn  from  Isaie,  and  the  second,  an 
acte  of  last  will  and  testament  by  which  she  confirmed  the 
gifts  in  the  acte  of  donation. 

Neither  the  Rocheleaus,  nor  François  Xavier,  junior, 
benefited  by  these  actes,  Julie  Montplaisir  married  shortly 
after,  but  did  not  long  survive  her  marriage.  She  died 
intestate  and  childless,  and  her  parents  took  possession  of 
her  estate  as  her  heirs,  which  covered  in  fact  the  estates  of 
Isaïe  and  Isidore,  and  of  the  old  woman  all  together,  and 
such  as  the  old  woman  was  assumed  to  have  given  and  con- 
veyed to  her  by  the  donation  entre  vifs  and  last  will  dated 
the  7th  of  September,  1853. 

As  might  have  been  anticipated,  the  Montplaisirs  were 
^^t  allowed  to  enjoy  this  property  unmolested,,  because 
^^  the  15th  of  December,  1853,  the  Eocheleaus  made  due 
application  for  the  interdiction  of  the  old  mother,  and  she 
"^^inconsequence,  after  evidence  adduced  and  judicial 
proceedings  had,  formally  interdicted  by  judgment  of 
"^th  January!  1864,    She  died  sometime  afterwards» 
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The  respondenta,  the  Montplaiedrs  mnd  Bochelesn», 
concluding  that  it  was  for  tiieir  mterests  not  to  litigate  any 
longer,  they  finally  came  to  a  settlement  of  their  con- 
flicting pretensions  respecting  all  the  propext^  held  by  the 
former,  and  agreed  to  divide  the  spdl  between  them.  By 
a  deed  of  transaction,  ds^  the  l&th  May,  1857,  the  Mont- 
plaisirs  transferred  to  the  Eocheleans  a  considerable  poi^ 
tion  of  the  personal  and  real  property  by  them  acquired  in 
ibe  manner  above  detailed. 

But  these  dispositions  made  T)y  the  old  woman,  and  the 
agreements  and  compromises  made  by  the  respondents, 
did  not  satisfy  the  representatives  of  François  Xavier, 
junior,  who  did  not  consider  them  just  or  equitable  as  to 
ihem,  and  were,  therefore,  driven  to  this  action  again^ 
flie  respondents,  requiring  them  to  account  to  them  for  Ûie 
estates  and  property  so  held  by  them,  at  the  same  time 
demanding  the  nuUity  of  the  two  actes^  made  by  the  old 
woman  in  1853,  and  claiming  their  proper  share  in  the 
estates  :  they  further  claimed  by  their  declaration  a  variety 
of  other  matters  to  be  done  and  performed  by  the  respon- 
dents, the  most  material  of  which  are  settled  by  the  judg^ 
ment  now  rendered. 

The  issues  offered  by  the  contestation  between  the 
parties  cover  the  various  questions  of  the  legality  and  va- 
lidity of  the  renunciation  by  François  Xavier,  junior,  in  his 
contract  of  marriage,  in  so  far  as  his  mother  was  a  party 
thereto  :  the  legal  effect  and  validity  of  the  mother's  con- 
veyance to  Isidore  of  the  entire  estate,  personal  and  real, 
propre  et  acquêt  of  Isaïe  :  the  legal  effect  of  the  renunciation 
made  in  Isidore's  &vour,  by  his  brother  François  Xavier, 
jxmioi;  in  respect  of  Isaie's  real  estate  :  and  the  legal  effect 
and  vahdity  of  the  mother's  conveyance  to  Julie,  and  her 
&ther  and  mother,  by  the  notarial  actes  alleged  to  have 
been  executed  by  the  latter,  in  1853. 

By  the  judgment  of  this  Court,  these  last  notarial  actes, 
made  by  the  old  woman,  are  declared  lobe  null  and  with- 


WJt  efEdci,  hsLVmg  tieeu.  cfbtoined  firoiûi  hetf  by  ftftttd  tLhd 
firaadulent  suggestion»  practised  upon  her,  by  the  Montf 
{>laifflr8  :  That  difficulty  remoYed,  the  next  one  is^  as  to  the 
effect  of  the  renunciation  of  Françoi»  Xavier,  junior,  in  hi» 
eoatract  oi  nrnmage  cf  1^6,  in  6<y  far  iub  it  affects  hia 
laoihef  8  0ucees8»m«  Indeed,  flie  whole  contestation,  in  thi» 
cause  betw-e^i  the  parties^  rerts  upon  this  renunciation 
Which  is  substantially  set  up  by  the  respondents^  against 
the  appslknts'  demands 

Now,  iskr  the  contract  containing  the  renunciation,  the 
&ther  and  mother  intervened  and  were  parties^  but  the 
mother  was  not  authorized  a»  required  by  law  to  stipulate 
and  become  a  party  to  the  contract;  the  contract  was 
âierefore,  a  legal  nuÛiiy,  in  so  &r  as  she  waa  concerned, 
because  she  was  not  authorized  to  contract  at  all,  and  there* 
fore,  tiie  renxmciation  by  François  Xavier^  junior,  as  it 
â£^ted  her  estate  was-  invalid  and  ineffective;  "  Car 
'Taatorisation  mantale  est  de  droit  pubhc,  et  la  nullité 
**  des  actes  dans  lesquels  cette  ioimalité  manque  sera  ab^ 
*^  solue  et  ipourra  par  conséquent  être  alléguée  i>ar  tous 
**  ceux  à  qui  ces  agîtes  portent  un  préjudice  quelconque. 
**  Telle  est  en  effet  la  maxime  qui  forme  notre  droit  com- 
'^  mun,  et  elle  est  si  constante,  si  absolue,  que  la  femme  elle* 
"  même  ne  peut  pas  se  prévaloir  des  actes  qu'elle  a  fait 
**  sans  Autorisation^  quoiqu'ils  soient  avantageux  ;  en  con-' 
**  séquence  de  ces  {Principes,  et  que  la  Goutttme  de  Pàris^ 
^  exigeant  pour  les  actes  extra  judiciaires  Tatttorisation  dU' 
'^mari,  il  &udrait  pour  les  tendre  valables  que  le  mari 
'*  autorisât  expressément  sa  femme.'*  (1) 

Kthe  renunciation  had  been  valid  it  might,  other  objec* 
tiens  not  prevailing'  against  it,  have  availed  to  the  respon- 
dentç  in  support  of  their  main  contention  v\dth  the  appel- 
lants' action,  because  "  de  droit  commun  il  suffit  que  la 
'^  renonciation  soit  faite  en  favetur  du  père  ou  de  la  mère 
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'*  qui  Ta  stipulée,  et  que  par  cela  seul  qu'elle  est  faite  eu 
**  sa  faveur,  elle  est  censée  laite  au  profit  de  tous  ses  héri-» 
"  tiers  autres  que  le  renonçant" 

Apart  from  the  foregoing  governing  princij)les,  renun* 
dations  to  future  successions  are  not  favored  by  the  law, 
they  have  been  exceptions  established  by  jurisprudence  : 
"  En  principe  la  renonciation  à  une  succession  future  est 
"  contraire  au  principe  qui  rejette  les  conventions  relatives 
"  à  la  succession  d'une  personne  vivante,  et  à  celui  qui  ne 
"  permet  pas  de  renoncer  à  un  droit  non  encore  ouvert. 
"  Notre  jurisprudence  a  néanmoins  admis  les  renonciations 
"  de  cette  espèce  dans  les  contrats  de  mariage." 

But  they  are  sustained  in  these  contracts  of  marriage  as 
regards  females  particularly,  for  "  ces  renonciations  ont 
"  particuhèrement  été  autorisées  dans  la  vue  de  conserver 
**  les  biens  à  la  famille  de  celui  à  la  succession  duquel  on  a 
"  coutume  de  faire  renoncer  les  filles  en  faveur  des  mâles. 
"  Cela  se  pratique  ainsi  pour  que  la  splendeur  du  nom  soit 
"  mieux  soutenue  " 

The  ground  taken  in  France  for  giving  effect  to  such 
renunciations  by  a  jurisprudential  exception,  and  without 
which  it  would  not  have  existed  at  all,  has  no  standing 
room  in  this  province  in  any  way,  and  cannot  prevail 
against  the  rigour  of  the  legal  principles  above  stated,  and 
as  being  contrary  to  justice. 

But  it  must  be  borne  in  mind  that  the  mother  survived 
both  the  brothers,  who  died  childless,  and  hence  as  settled 
by  the  law  :  "  la  renonciation  à  une  succession  future  de- 
"  meure  sans  effet  quand  ceux  au  profit  desquels  elle  est 
"  faite  viennent  à  mourir  avant  que  la  succession  soit  ou- 
"  verte,  et  sans  laisser  d'enfants."  The  brothers  of  Fran- 
çois Xavier,  junior,  died  before  his  mother's  succession 
became  open  ;  his  sisters  having  no  legal  right  to  any  ad- 
vantages from  his  renunciation,  it  remained,  of  course, 
ineffective  as  regarded  him  and  his  heirs,  there  being  none 
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fer  whose  profit  it  could  beaur  any  binding  effect.  "Why  bo  ? 
Simply  because  the  object  of  the  law  is  :  '*  de  décider  si  la 
*^  renonciation  à  une  saccession  fature  produit  contre  le 
"leconçant  un  effet  réel,  cest-è-direj  si  elle  le  prive  du 
"  droit  efiectif  de  prendre  en  nature  les  biens  auxquels  il  a 
'*  renoncé,  car  de  droit  conunun  les  stipulations  des  contrats 
'*  relatib  aux  inuneubles  ont  leur  exécution  en  nature,  un 
"droit  réel." 

The  renunciation  being  invalid  and  ineffective  in  every 
way  deprives  the  respondents  of  their  really  only  ground 
of  contestation  against  the  demande  of  the  appellants,  whilst 
it  leaves  these  recti  in  curia. 

These  difficulties,  then,  being  thus  also  removed,  there 
only  remains  to  ascertain  what  are  the  estates  in  which 
the  appellants  have  successive  rights  ? 

It  seems  to  be  admitted  that  the  real  property  given  to 
^^e  arid  Isidore,  by  their  parents^  by  the  acte  of  1H31, 
Were  propres  in  those  donees,  and  as  such,  therefore,  clearly 
within  the  third  share  of  the  appellants.  The  several  in- 
testacies of  Isaïe  and  Isidore  necessarily,  by  law,  cast  their 
meubles  et  acquets  immeubles  into  the  hands  of  their  mo- 
ther as  their  héritière^  and  her  action  with  reft;r<»nc(^  to 
Isaie's  meubles  et  acquets^  by  which  she  legally  asnij^nrd 
them  to  Isidore^  accumulated  into  Isidore^s  hands,  uU  liin 
own  and  Isaie's  property,  consisting  of  meubles  el  (tctfueh 
immeubles,  which  by  the  Ibrce  of  law  feU  to  th(?  niollior 
by  the  death  of  Isidore  himself;  in  all  this  mass  also,  Iho 
appellants  have  their  one  third  successive  rights. 

The  judgment,  therefore,  decrees  the  nullity  ol  llio  ro- 
nnnciation  made  by  François  Xavier,  junior,  to  hw  tiiolhor'N 
succession,  contained  in  his  contract  of  marriaj^e  ;  tlio  tiutlu* 
tenance  of  the  conveyance  made  to  IsaHî  an<l  Inidore,  by 
their  parents,  by  the  donation  of  1881;  tho  poNHnhHUUi  by 
Isidore,  of  his  deceased  brother,  ImH'fn  property,  iiioveiiblo 
and  immoveable,  as  proprietor  thereof;  th(^  iiihrriliuiro  in 
Isidore's />rqpre5  by  the  appellants  and  roNponclt^iU,  mvh 
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for  one  thirds  asid  in  his  mother's  inheriknce  d  thîsir 
meubles  et  acquets  immeubks  ;  the  nnllity  of  the  donation  and 
bust  will  dated  the  7là  September,  1858;  tbe  non  dis^ 
posai  by  the  late  dame  Margnerite  Lefebvre  Lacroix,  of 
ker  esiÀte  at  her  decease,  and  the  actual  possesion  by  th^ 
respondents  of  the  succession  of  Isidore  and  of  ibeir  late 
mother,  and  theii*  liabihiy  to  account  to  tixe  appellants^  for 
one  third  part  in  each.  The  judgment  then  orders  the 
respondents  to  make  an  inventory  of  the  estates  in  legal 
form  and  to  account  to  the  appellants,  for  all  the  said  pro- 
perty moveable  or  immoveable,  and  failing  the  respondents 
to  makie  inventory  and  to  render  account^  the  party  failing 
to  pay  to  the  appellants  £500.  The  whole  with  costs  to 
the  appellants  in  both  Courts. 

The  Court,  &c. — "  1^  Considering  that  the  renunciation 
by  the  said  late  François  Xavier  Creviër  dit  Bellerive,  the 
yoTuiger,  to  the  estate  and  succession  of  the  said  late  dame 
Marguerite  Lefebvre  Lacroix,  his  mother,  in  his  contract  of 
marriage  with  Marie  Anne  Toupin,  executed  before  Du* 
moulin  and  his  colleague,  notaries,  on  the  first  day  of 
February,  1816,  to  which  said  contract,  the  said  late  Fran- 
çois Xavier  Crevier  dit  Bellerive,  the  elder,  and  the  said 
late  dame  Marguerite  Lefebvre  Lacroix,  his  father  and 
mother,  intervened  for  the  imrposes  therein  contained,  was 
absolutely  null  and  void  and  of  no  binding  legal  effect  as 
regards  the  said  François  Xavier  Crevier  dit  Bellerive,  the 
younger,  and  as  regards  the  said  appellants,  his  legal  re- 
presentatives, the  said  dame  Marguerite  Lefebvre  Laordx 
not  having  been  authorised,  as  required  by  law,  to  be  or 
become  a  party  to  the  said  contract  of  marriage,  nor  to 
make  the  stipulations  and  agreements  therein  contained  : 

^'  2^  Considering  that,  by  the  actor  deed  of  donation  entre- 
vifty  filed  in  this  cause,  and  executed  before  Craig  and  his 
colleague,  notaries,  on  the  4th  day  of  November,  18S1,  the 
said  Françoi»  Crevier.  dit  Bellerive,  the  elder,  and  the  said 
Marguerite  Lefebvre  Lacroix,  did*give  and  convey  to  their 
other  two  s(ms,  Isaïe  Crevier  dit  Bellerive  and  Isidore 
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Crevier  dit  BeDerive,  brothers  of  the  said  François  Crevier 
dit  Bellerive,  the  younger  and  of  the  said  respondents, 
Marie  Josephte  ^d  Victorine  Crevier  dit  Bellerive,  à  titre 
universel^  in  the  portions  and  in  the  manner  in  the  said 
donation  set  forth,  all  the  moveable  and  immoveable  pro- 
I)erties  to  them,  the  said  donors,  generally  belonging  and 
appertaining  at  the  date  of  the  said  donation,  with  the  sii- 
polation  therein  contained,  that  the  said  properties  so 
given  and  the  revenues  thereof,  should  be  held  in  common 
by  and  between  the  said  donees,  did  tiien  and  there  joinjtly 
enter  upon  and  take  possession,  and  did  jointly  hold  and 
possess  the  same  as  proprietors  thereof: 

"  8°  Considering  that  the  said  François  Xavier  Crevier 
dit  Bellerive,  the  elder,  deceased  on  the  15th  day  of  July, 
1840,  intestate  and  without  leaving  any  property  whatever, 
and  that  the  said  Isaie  Crevier  dit  BeUerive,  also  deceased 
on  the  fourth  day  of  December,  1842,  intestate  and  child- 
less, sans  hoirs  de  son  corps^  ni  descendants  de  lui  : 

"  4°  Considering  that,  by  the  decease  of  the  said  Isaie  Cre- 
vier dit  Bellerive,  as  aforesaid,  and  by  the  effect  of  the  re- 
nunciations to  his  estate  and  successions  severally  made  in 
fevour  of  the  said  Isidore  Crevier  dit  Bellerive  by  the  said 
François  Xavier  Crevier  dit  Bellerive,  the  yoimger,  by  act 
or  deed  executed  by  him  before  Cadieui,  and  his  colleague, 
notaries,  at  Montreal,  on  the  first  day  of  March,  1843,  filed 
in  this  cause,  and  by  the  said  respondents  in  and  by  the 
said  act  or  deed  of  donation  filed  in  this  cause,  executed 
before  Craig  and  colleague,  notaries,  on  the  sixth  of  March, 
1843,  in  favour  of  the  said  Isidore  Crevier  dit  Bellerive, 
and  by  the  effect  of  the  donation  in  the  said  last  men- 
tioned act  or  deed  of  donation  contained,  whereby  the 
said  Marguerite  Lefebvre  Lacroix,  the  therein  donor,  and 
by  law  the  heiress,  héritière  des  merles  et  acquêts^  of  her 
said  deceased  son,  Isaïe  Crevier  dit  Bellerive,  assuming 
in  and  by  the  said  act  to  be  his  general  heiress,  did  give 
and  convey  to  the  said  Isidore  Crevier  dit  Bellerive,  all  the 
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pToperty  and  estate  in  general,  ittoveable  and  istfmoveable 
oi  the  I3aid  late  Isaïe  Grevier  dit  Belleri^,  incltiding 
therein  his  said  meublés  and  acquéU;  the  said  Isidoie  Greyier 
dit  Belleriye,  then  and  there,  by  the  efiect  of  the  said 
premises  did  become  the  legal  possessor  of  all  and  every 
the  estate  and  effects,  and  of  all  acid  every  the  pi^opertjr 
moveable  and  mtmoveable  of  the  said  late  Isaie  Grevier 
dit  Bellerive,  and  did  thenceforth,  hold  aaàd  possess  the 
same  as  ihe  absolute  jMroprietor  tiiereof  : 

"  5^  Gonsidering  that,  by  the  decease  of  the  said  Isidore 
Grevier  dit  Bellerive,  on  the  third  day  of  September,'  1843, 
intestate  and  childless,  sans  hoirs  de  son  corps,  ni  descendants 
de  bii,  and  by  law,  the  said  appellants  and  the  sud  respon- 
dents became  and  were  his  heirs  and  legal  representatives,, 
each  for  one  third  part  of  the  propres  of  his  estate  and  sno- 
.cesedon,  and  also,  the  said  Marguerite  Lefebvre  Lacroix^., 
his  mother  became  and  was  his  heiï'ess,.  héritière^  of  tbd 
metUfles  and  acquets  of  his  said  estate  aad.suceessic»!': 

**  6°  GoMdderir^  that  the  said  several  actes  of  d^ds  of 
donation  tiled  in  this  canse,  in  favour  of  the  late  Julie 
Mbntplââsir  and  of  the  said  Paschal  Montplaisir  and  Yic^ 
torine  Grevier  dît  Bellerive,  his  wife,  two  of  the  said  respond 
dentSj  the  father  and  mother  of  the  said  late  JnMe  Mont- 
plaisir, and  also,  the  said  cscte  or  last  will  and  testam^itj 
also  filed  in  this  cause,  the  said  actes  or  deeds  of  donation 
last  referred  to  and  the  said  last  will  and  testament,  pui^ 
porting  to  have  been  made  and  executed  by  the  said  Mar« 
guérite  Lefebvre  Lacroix,  before  Graig,  and  witnesses,  on 
the  seventh  day  of  September,  1858,  were  so  executed  simul*- 
taneously,  at  the  same' time  and  place,  andbefere  the  same 
notary  and  witnesses,  and  were  so  severally  made  aftd 
executed  by  and  tii^ongh  and  in  fraud  of  the  said  appel- 
lants, and  by  the  captation  i^d  suggestions  of  the  said 
donees  to  be  benefited  thereby;  and  when  the  said  Mar- 
guerite Lefebvre  Lacroix,  from  her  advanced  age,  was 
imbecile  and  unable  to  direct  and  govern  her  own  affidr»: 
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**T^  Considering^  that  for  the  causes  aforesaid,  and  by 
«ad  upon  the  demand  of  the  said  appellants  ih  their  dëcïôr 
ration  as  amended  in  this  cause  filed  set  forth,  and  also  as 
demanded  in  and  by  their  answer  and  replication,  réponses 
et  rëpKqiiés  to  thë  exceptions  perpétuelles  péremptoires  en  droit 
by  themi  màdé  and  fflèd  to  the  pleas  of  the  resixwidents, 
the  said  several  actes  or  deeds  of  donation  last  referred  to, 
arid  the  ôôM  last  will  and  testament,  both  ptirportinç^  to  have 
been  so  severally  executed  by  the  said  Marguerite  Lefeb- 
vre  Lacroix,  are,  and  are  dedaréd  to  be,  ntdl  and  void, 
and  are  and  should  be  of  no  effect  against  the  sisdd  appel-* 
knts: 

"  8^°  Considering,  therefore,  that  the  estate  and  succès^ 
sion  of  the  said  late  Marguerite  Lefeb vre  Lacroix,  at  her 
decease,  on  the  eleventh  day  of  August,  1856,  wa6  not 
legally  disposed  of  and  was  intestate,  and  that  the  said 
Ô>p^Ûsnts  and  the  said  respondents  were  by  law  her  heirs 
and  legal  representatives,  each  for  one  ihird  part  of  her 
said  estate  and  succession  : 

*'  9^  Considering  that  by  the  decease  of  the  said  late 
Julie  Montplaisir,  on  the  seventeenth  day  of  January,  1857, 
intestate  and  sans  hoirs  de  son  corps  ni  descendants  (Télle^  the 
said  Paschal  Montplaisir  and  Victorine  Crevier  dit  Bellerive, 
his  wife,  her  father  and  mother,  became  and  were  her 
legal  heirs  and  representatives,  and  that  .under  and  by 
Virtue  of  the  said  last  recited  actes  or  deeds  of  donation  so 
as  aforesaid  made  in  her  and  their  favour,  and  under  and 
by  virtue  of  the  said  last  wilF  and  teistament,  ma  ftirthet 
imdèr  and  by  virtue  of  the  said  acte  or  deed  of  transac- 
tion filed  in  this"  causé,  executed  before  Guillet,  and  his 
oôDéè^e,  notaries,  on  the  fifteenth  day  of  May,  1857,  be- 
tween the  said  respondents,  to  wit,  the  said  Paisûhal  Mont- 
plaisir and  Victorine  Crevier  dit  Bellerive,  h»  wife,  of  the 
one  part^  and  thé  said  GFeorge  Sochéleau  and  Marie  Cre^ 
vier  dit  Bellerive,  his  wife,  of  the  othe*  part,  for  the^divi* 
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sîoû  and  settlemeut  between  thenif  of  the  properties  BSiâ 
effects  mentioned  and  referred  to  in  the  recited  deed» 
of  donation  and  last  will,  they,  the  said  respondents,  did 
acknowledge  to  have  entered  into  and  taken  possession  in 
manner  in  the  said  acte  or  deed  of  transaction  mentioned 
and  detailed,  of  the  said  estates  and  saccessions  of  the  said 
late  Isidore  Crevier  dit  Bellerive,  and  of  the  said  late  Mar' 
gnerite  Lefebyre  Lacroh:,  and  of  all  and  every  the  move^ 
able  and  immoveable  property  and  effects  to  the  said  estates 
belonging,  to  the  exclusion  of  the  said  appellants  and  of 
their  rights  therein. 

"  10°  Considering  that  the  said  respondents  are,  there-' 
fore,  liable  to  render  and  restore  to  the  said  appellants,  their 
one  third  part  or  share  in  the  propres  of  the  said  estate  and 
succession  of  the  said  late  Isidore  Crevier  dit  Bellerive^ 
and  their  one  third  part  or  share  of  the  general  estate  and 
succession  of  the  said  late  Marguerite  Lefebvre  Lacroix,  and 
also,  to  render  to  the  said  appellants  an  account  of  the  said 
estates  and  successions  so  by  them  possessed  as  aforesaid  : 

**  11°  Considering  that,  in  the  judgment  rendered  by 
the  Superior  Court  of  Lower  Canada,,  sitting  in  the  district 
of  Three-Bivers,  on  the  13th  of  December,  I860,,  there  is 
error,  and  proceeding  to  render  the  judgment  which  the 
said  Superior  Court  ought  to  have  pronounced  :  This 
Court  doth  adj.udge  and  order  that,  for  the  considerations 
herein  before  mentioned,  and  for  the  purpose  of  settling 
and  establishing  the  ^d  estate  of  the  said  late  Isidore  Cre- 
vier  dit  Bellerive  and  Marguerite  Lefebvre  Lacroix,,  be- 
tween the  parties,  appellants  and  respondents,  and  accord'* 
in  g  to  their  hereinbefore  declared  portions  or  shares  therein 
respectively,  an  inventory,  in  due  form  of  law,  shall  be 
made  by  the  said  parties,  of  the  said  last  mentioned  estates 
and  successions,  by  some  competent  notary  public,  for  that 
purpose  to  be  nominated  and  agreed  upon  by  the  said 
parties  jointiy,  and  upon  their  failure  or  disagreement  to 
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make  firacli  nomination,  then  by  the  resident  Judge  of 
Three-Eiyers,  in  the  hands  of  which  said  notary,  for  the 
purposes  of  the  said  mventory^  shall  be  placed  and  dex>o- 
sited  all  the  vouchers,  papers  and  documents  in  the  pos- 
session of  any  of  the  said  parties  haying  relation  to  the  said 
estates,  and  for  such  purpose,  the  said  notary  shall  haye 
access  to  the  papers^  documents  and  exhibits  of  record  in 
this  suit  :  and  it  is  ordered  that  a  copy  of  the  said  inven- 
tory shall  be  filed  of  record  in  this  cause,  by  the  said 
notary,  to  be  thereui>on  proceeded  and  acted  ui>on  as  may  be 
required  according  to  law,  and  further,  the  said  respon- 
dents, severally,  are  adjudged  and  ordered  to  make  and 
render  to  the  said  appellants  a  just  and  true  account  under 
oath  in  due  form  according  to  law,  of  all  and  every  the 
property,  moveable  and  immoveable,  by  them  received  and 
had  of  and  from  the  said  last  mentioned  estates  and  suc- 
cessions, and  of  all  the  rents,  issues,  interests  and  profits 
thereof  or  therefrom,  from  the  time  of  their  severally 
receiving  or  taking  possession  bf  the  same  or  any  part 
thereof:  and  upon  failure  by  the  said  respondents  or 
either  of  them,  to  wit,  of  the  said  Paschal  Montplaisir  and 
Victorine  Crevier  dit  Bellerive,  his  wife,  and  of  the-  said 
George  Bocheleau  and  Marie  Crevier,  his  vdfe,  to  make 
such  inventory  or  to  make  or  render  to  the  said  appellants 
such  account  aforesaid,  such,  as  shall  be  in  defaxQt  of  so 
doing,  shall  be  and  are  hereby  adjudged  and  condemned  to 
pay  to  the  said  appellants  the  sum  of  <£500  with  interest 
thereon  from  this  date  :  And  this  Court  doth  reserve  to 
the  said  appellants  their  right  to  débattre  the  said  account, 
and  to  take  such  other  and  farther  conclusions  in  the  pre- 
mises as  they  may  be  advised  and  as  shall  be  according  to 
law,  after  the  filing  of  the  said  inventory  and  the  making 
and  rendering  of  the  said  account:  Arid  it  is  ordered, 
that  the  said  inventory  shall  be  filed  in  this  cause,  and  the 
said  accounts  shall  be  made  and  rendered  within  two 
months  after  this  date. 

*^  Finally,  this  Court  doth  condemn  the  said  respondents 
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to  pay  to  thei^jpeUaats  the  costs  of  suit  in  the  Court  belo^, 
and  also,  the  cosi^  of  this  Court." 

Dissentiente^  the  Honorable  the  Chief-Justice,  upon  one 
I)oint  only. 

Babnabd,  for  app^ants. 

LoBAi^aEB  &  LoBANGSB,  for  respondents. 


SUPERIOE  COUET.— MONTREAL. 

IN  BEVIEW. 

Before  : — ^Badoley,  Bebthelot  and  Monk,  Justices. 

iDKAli Plaintiff. 
vs. 
The  CoBpoBATioN  of  the  Town  of 
Phillipsbubgh Defendants. 

In  «a  Mtion  against  a  IooaI  muniQipa-  DaiiB  one  aotion  oontrt»  une  mnnieipa. 
liW  for  a  trouble,  in  entering  upon  pUin-  lite  «  locale  poor  trouble,  résultant  d^ 
tiff'B  land,  and  making  a  road;  ana  for  prise  de  possession  d'une  partie  de  la 
the  damages  thereby  occasioned.  '  terre  du  demandeur  pour  7  laire  un  oha» 

I  min,  et' pour  ddniniages  en  conM$qnence. 

Held:— That  a  mnmoipalitj  oannotj  Jugé t-^^a'pn^  m^umoipalité  ne  psat 
avoid  reeponsibilitj  by  'invokibg  a  prôèh-  éviter  sa  responsibility  en  Invoquant  up 
i^rbal  of  a  county  coanipil  duly  homoio-  {irooès-verbai  d'un  oooaeil  de  oomté  dfi- 
gated,  ordering  the  makinsof  a  road  ^  in-  ment  homologué,  ordonnant  la  confectioQ 
asmuôh  as  no  valuation  of  the  amount'  of  d'un  chemin  ^  en  autant  qu'une  valuatTon 
oompeiuiation  to  be  paid  to  t^e  plaintliT, ,  de  la  compenoatioia  qui  devait  ^tre  payée 
proprietor  of  the  land  taken,  had  been  !  au  '  déinànd'eur,  pr^riétaire  du  terralzk^ 
maae  in  conformity  with  the  Municipal  ;  n'avait  pa»  été  faite  en  conformité  à  l'aota 
imd  BoîmI  Aotof  ïiower  CanadA,  sèô.  50, ri)  |  des  inunioipalités  et  des  chemina  du  Bas* 
and  that  in  so  enteripç  they  had  c|tU8ea  a  :  Canada,  se».  50,  et  qn'çn  prenant  ainsi 
trouble  to  tlîe  plaintifi,  and  were  tiabl»  in  i  possession  un  trouble  avait  été  causé  au 
dmnages.  demandeur;  et  a  ue  ia  municipalité  était 

I  responsable  en  aompiages. 

Judgment  rendered  the  31st  March,  1866. 

♦  — ^— ^»- 

'iphis.  cause  came  up  for  review  from  final  judgxneiit 
rendered  on  the  2ith  of  October,  1865,  in  the  Superior 
Court,  at  Nelsonyille,  •[ ogîîsON,  Justice,  which  dismissed 
the  plaini;Lff's  action.  The  action  was  brought  complaJA- 
ing  of  a  (rouble  by  the  defendants  iu  ^tering  upon  tibe 
plaintiff's  land,  praying  that  the  defendants  t^e  condemneii 
to  desist  from  the  trouble  and  to  pay  $400  damages. 

Q)  Oon.  sut.  L.  0.,  Oap.  S4. 
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The  fii«t  plea  «et  up  9kproci&-^verbal  of  ÛiecomAj  council 
of  the  county  of  Miasissquoi,  establishing  a  road  across  die 
plaintiff's  land  ;  that  the  making  of  part  of  this  road  de- 
volyed  upon  the  defendants,  who  had  entered  upon  the 
plaintiff's  land  nnder  the  aixthority  of  the  procèa^verbal  and 
were  not  liable  to  the  plaintiff,  ^d  plea,  general  dénéga- 
tion. To  the  first  plea,  the  plaintiff  filed  a  special  answer, 
setting  up  the  nullity  of  the  j^ocès-verbaly  and  that  eyen  if 
it  had  been  regular  and  legal,  it  could  not  vest  the 
plaintiff's  land  in  the  defendants  until  the  formalities  of 
the  mtuiicipal  act,  sec.  60,  sub^ecs.  1  to  9,  had  been  com- 
pUed  with,  and  the  plaintiff  compensated  for  his  land,  or 
until  a  report  had  been  made  by  the  valuators  dcrtermin- 
ing  that  he  was  not  entitled  to  any  compensation.  A 
demurrer  was  filed  by  the  défendants  to  tihis  auswer,  on 
the  ground  that  the  plaintiff  was  bound  to  seek  redress 
xmder  the  prérogative  writ  act,  or  to  have  taken  other 
direct  proceedings  to  have  the  prods-^verbal  set  aside.  This 
d«nurrer  was  dismissed  by  McOord,  Justice,  and  on  the 
medts,  judgment  rendered  dismissing  the  action  on  the 
ground  "  that  the  defendants  had  proved  the  material  aUe- 
"  gâtions  of  their  first  plea." 

Grounds  urged  by  the  plaintiff  at  the  hearing  in  review  : 

1°  The  notices  were  not  read  at  ftie  «hurdi  door  of  St. 
Armand,  sec.  6,  and  were  not  certified  under  oafii  as  re- 
quired by  sec.  9,  municipal  act 

2°  Ptocès-^erbal  did  not  state  whether  road  was  to  be 
a  front  road,  or  a  by-road,  sec.  40,  sub-sees.  5  to  11  ;  sec. 
46,  subHsec.  4,  and  was  not  homologated  at  a  special  session 
as  required  by  sec.  46,  sub-sec.  10,  and  was  amended  and 
the  road  widened  by  same  proceediug,  whereas  it  could 
only  be  amended  by  a  new  procès-verbal^  sec.  45. 

8°  Parties  interested  not  heard  ;  sec.  46,  sub^sec.  16. 

4°  County  council  had  no  jurisdietion»  as  the  whole  of 
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the  road  lay  within  the  parish  of  St.  Armand  West,  and 
did  not  lead  from  one  county  to  another. 

6°  Non  compliance  with  sec.  60,  subnsecs.  1  to  9,  as  to 
compensation  for  road,  or  report  of  valuators  that  no  com- 
pensation was  due. 

6"^  The  71  sec.  of  the  act  as  to  formalities  did  not  apply, 
as  this  was  an  action  at  common  law,  and  under  the 
act.  (1) 

Points  urged  in  review  by  the  defendants  : 

1°  Only  two  notices  were  necessary,  first,  of  superin- 
tendent's visit,  which  was  not  ordered  by  Council,  and 
therefore  not  required  ;  (2)  second,  of  meeting  of  Council 
for  revision  of  report  of  special  superintendent.  The  plain- 
tifi*  presented  a  petition  at  this  meeting,  opposing  the 
homologation  of  the  report.  The  notices  were  read  at  St 
Paul's  church,  the  parish  church  of  St.  Armand  West, 
although  within  a  village  municipaUty. 

2°  Homologation  at  a  special  session.  The  statute  is 
only  directory,  and  if  no  special  session  was  held  the  jiro- 
ces-verbal  was  homologated  "  by  remaining  deposited  in  the 
"  office  of  the  Council,  without  having  been  homologated 
"  or  amended,  for  30  days  after  the  time  when  such  special 
"  session  was,  or  should  have  been,  held" 

8°  Jurisdiction  of  Council.  The  road  was  partly  in  the 
municipality  of  the  village  of  PhiUipsburgh  and  partiy  in 
the  parish  of  St.  Armand,  therefore  it  had  jurisdiction. 

4°  The  road  did  not,  it  is  true,  vest  in  the  Council  till 


(1)  Authoritiei  in  support  of  spécial  answer  : 

McDongall  vs.  Corporation  of  Upton,  5  L.  C.  Jurist,  p.  229  :— Keys  ts.  Qnebeo 
Fire  Ins.  uo.,  Stuart's  Rep,  p.  42d:-^f xparte  Rudolph  vs.  Harbor  Oommissionen, 
1  Jurist,  p.  47  : — Corporation  of  Verohères  vs.  Boutillet,  2  L.  C.  Jurist,  p.  115: — 
Expatie  Dallimore,  11  L.  C.  Rep.,  p.  436  :— Gould  vs.  Corporation  of  Montreal,  3  L. 
C.  Jurist,  p.  197  Incorporation  of  the  County  of  Yamasia  and  Rhéaume,  12  L.  0. 
Bep.,  p.  488  :— Morkill  vs.  Heath,  15  L^  0.  Rep.,  p.  408. 

(2)  Mumcipal  Aet,  Met  45. 
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compensation  was  paid,  but  the  statute  does  not  require 
compensation  to  be  paid  before  efUry,  rather  the  reverse.  (1) 
This  is  in  conformity  with  the  statutes  for  forming  compa- 
nies for  the  improvement  of  rivers,  railway  companies'  acts, 
where  an  entry  is  permitted  before  payment  for  the  land 
taken. 

6°  The  defendants  were  bound  to  make  the  road,  but 
the  corporation  of  the  parish  of  St.  Armand,  the  plaintiffs 
parish,  in  which  he  was  a  councillor,  was  bound  to  pay  for 
the  land,  and  proceedings  should  have  been  adopted  to 
enforce  payment,  so  as  to  compel  that  parish  to  proceed  as 
directed  in  sec.  60. 

Badgley,  Justice: — Stated  pleadings,  and  said  that 
although  a  variety  of  objections  had  been  urged  against 
the  regularity  of  the  proceedings  in  laying  out  and  making 
the  road,  it  was  unnecessary  for  the  Court  to  decide  seriatim 
upon  them  all.  One  thing  was  to  be  noticed,  namely,  that 
the  Ï1  sec.  of  the  municipal  act,  which  states  that  "  no  objeo- 
"  tionsofmere  form  or  founded  on  the  omission  of  any 
"  formality  shall  be  allowed  to  prevail  in  any  action,  suit  or 
"  proceeding  under  this  Act,  unless  substantial  injustice 
"  would  be  done  by  not  allowing  such  objection,"  is  only 
applicable  to  matters  of  mere  form,  and  not  to  matters 
affecting  the  substantial  rights  of  parties.  This  Court  held 
that  under  the  50th  section  of  the  municipal  act,  the  plain- 
tiff was  entitled  to  have  compensation  for  the  Jand  taken, 
or  that  it  should  be  determined,  as  required  by  law, 
that  no  compensation  was  due.  The  local  council  in  pro- 
ceeding without  any  valuation,  and  without  the  certificate 
of  value  having  been  delivered  to  the  secretary-treasurer, 
went  too  fast.  It  was  on  compliance  with  their  require- 
ments that  the  road  was  vested  in  the  municipality,  and 
the  plaintiff  was  well  founded  in  his  action.  The  settle- 
ment of  the  comi>ensation  for  land  taken,  should  have  pre- 


(1)  See  sect  60,  sab-sees.  4, 9, 10,  and  26  Viet,  cap.  14,  aeot.  3. 
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^Êéeà  {he  entry,  the  amount  of  &e  comp^ifiatiop,  if  any, 
jsbould  have  been  fixed,  and  ihe  defendants  had  no  le^ 
authority  to  make  the  iroad  until  t}u3  was  done. 

The  judgment  must  therefore  be  reversed  : 

Judgment  in  review  : — "  Considering  that  all  and  ev«y 
the  objections  severally  set  forth  and  contained  in  the 
plaintiff's  special  answer,  in  tins  cause  filed  to  the  defen- 
dant's plea  to  the  plaintiff's  action,  in  ihié  behalf  and  also, 
severally  taken  by  the  said  plaintiff  in  Yds  factum,  in  Urn 
Court,  filed  in  this  cause,  against  the  said  judgment,  save 
in  the  special  pt^rticular  objection  hereinafter  stated  and 
mentioned  in  the  said  special  answer,  and  factnm,  are  not 
fpupded  and  should  be  set  dfside  : 

"  Considering  that  ilie  said  special  and  particular  ^yjeo- 
tion  alone  is  well  founded  ;  to  wit  :  1;hat  no  estimation  had 
been  made  in  the  manner  and  according  to  the  provisioBs 
of  the  statute  in  that  respect,  of  the  value  of  the  piece  of 
land  belonging  io  the  plaintiff,  required  for  the  making  of 
the  said  road,  mentioned  in  the  dedaration  and  pleadings 
in  this  cause  filed,  whereby  to  authorize  the  said  defen- 
dants to  enter  upon  Ihe  said  parcel  of  land,  and  to  com- 
mence operations  thereon,  for  the  making  of  the  said  road  : 

"  C(»pusidering  that  without  such  previous  observance  of 
the  requir^ents  of  the  said  statute,  the  said  defendants 
did  enter  uixm  the  said  piece  of  land,  )and  comioenced  their 
operations  thereon,  without  legal  authority,  and  the  said 
plaintiff  did  thereby  4suffer  damage  to  the  amount  of 
jtwenty-five  dollars  Qurrency,  this  Court  doth  revise  the 
judgment  and  maintain  the  plaintiff  in  the  possession  of 
the  lot,  a|id  condemns  the  defendants  to  cease  to  zaole^ 
plaintiff  and  to  pay  |^,  &e." 

O'HaMiORAN  &  Bakeb,  for  plaintiff. 
BoBBBTS,  for  defendants. 
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CmCUIT  COURT.— MONTEEAL. 
Before: — ^Badoley,  Justice. 

!Brunet ....Plmt^Uff. 
Lalonde,  el  al Defendants. 


Bald  -.—That  a  Dote  «^  hr«nM  Mjable 
^  A.  B.  or  bii  order,  oannot  be  aidorped 
ij  a  blaok  indoraem^iii  : 

SemJUe  :  That  it  inay  be  bj  isdorte- 
meat  in  full.  '  * 


Jugé  :— ^tt'irn  billet  en  brevet  payable 
à  A.  3.,  on  ordre,  ne  peut  être  endoeè'é 
par  on  endosaement  en  bl^c. 

fl  êCfnbU  :  (juMl  peut  être  endoné  par 
endofaemeDt  sp^iM. 


Judgment  rendered  the  80th  April,  1866. 

This  was  an  fictiQU  brought  to  recover  ^0,  amount  of  a 
note  or  obligation  passed  before  notaries,  eu  brevet^  sig^iad 
with  a  cross  by  Lalpnde,  one  of  the  defendants,  in  favor  of 
Elzéar  LabeUe,  advocate,  or  order,  the  other  defendant,  by 
whom  it  was  also  signed  and  mdorsed  in  blank  to  the  plain- 
tiff. Protest  was  made  in  the  form  usual  in  cases  of  promis- 
sory notes.  The  plea  firstly  pleaded  was  to  the  effect  that 
the  note  was  i;iot  legally  transferred  to  the  plaintiff,  the 
indorsement  being  in  blank  and  without  date. 

Badolet,  Justice. — Stated  pleadings,  and  said  that  an 
instrument  of  this  kind,  e»  brevei,  had  been  held  by  the 
Court  of  appeals,  m  a  case  of  Séguin  and  Lange  vin,  to  be 
a  promissory  note.  It  was  not  however  a  promissory 
note  under  the  statute,  and  it  could  not  be  transferred  by 
an  indorsement  in  blank.  (1)  He  had  no  doubt  it  might  be 
legally  transferred  by  indorsement  in  fall. 

Action  dismissed. 

Bbunst,  for  plaintiff. 

BEiiANOER  and  Desnoyebs,  for  defendants. 


(1)  See  eonini,  Morin  et  Legaolt  dit  Deslanrlen,  3  L.  0.  Jorist,  p.  66|  Smith»  J« 
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SUPEEIOE  COURT.— MONTEEAL. 

Before  : — Monk,  Justice. 

ÎMcIntosh,  et  al Plaintiffs. 
vs. 
Bell Defendanl. 


To  «D  action  brought  to  enforoe  a  sale 
by  ao  aootioneer  of  eartain  real  estate 
aceording  to  a  memorandam  of  parohase 
signed  by  the  defendant,  and  praying  that 
defendant  be  condemned  to  take  a  title 
and  to  pay  the  instalment  to  become  due 
at  the  passing  of  the  deed,  and  to  create 
a  mortgage  and  insure  the  property  as 
aeourity  for  the  balance  ofitne  prix  de 
vente,  within  a  time  to  be  fixed  by  the 
Court,  and  in  default  thereof,  that  the 
Judgment  should  avail  as  a  title  under 
the  condition  or  memorandum;  the  de- 
fendant pleaded  that  jie  had  just  cause  to 
fear  beine  troubled  by  a  substitution  cre- 
ated by  the  will  of  the  plaintiffiB'  father,  in 
favor  of  the  children  of  the  plaintifis,  and 
(hat  the  sherirs  title  invoked  by  the 
plaintiifs,  and  obtained  on  a  délaûeemeiu, 
made  by  them  in  a  cause  brought  by 
their  mother,  widow  of  the  testator,  was 
not  valid,  bat  was  obtained  by  concert  to 
get  rid  of  the  substitution. 

Held:— lo.  That  the  defendant  had 
Just  cause  to  fear  that  he  would  be 
troubled  by  reason  of  the  matters  set  up 
in  the  plea. 

2o.  That  inasmuch  as  the  plaintiffs 
demanded  an  immediate  condemnation  for 
the  instalment  payable  at  the  passing  of 
the  deed,  and  nad  not  offered  security, 
nor  the  defendant  demanded  such  secu- 
rity, the  Court  had  no  power  to  order  it 
to  be  given.  . 

3o.  That,  therefore,  and  inasmuch  as 
the  defendant  was  not  liable  to  be 
condemned  to  pa^,  without  security,  the 
action  must  be  dismissed  with  costs. 


Dans  une  aotion  portée  pour  contraindre 
l'ézcution  d'une  vente  par  on  enoanteor 
de  oe^in  immeuble  suivant  promesaa 
d'acquisition  signée  par  le  défendeur,  et 
concluant  à  ce  que  Ivaéfendeur  prit  titre  et 
fut  condamné  a  payer  le  versement  qui 
devait  échouer  lors  de  1a  passation  de 
l'acte,  et  de  donner  une  hypothèque  et 
d'assurer  la  propriété  pour  le  montant  de 
Ut  balance  du  pnz  de  vente,  dans  un  délai 
à  être  fixé  par  la  Cour,  à  défaut  de  quoi  le 
jugement  vaudrait  titre  aux  eonmtîoni 
énoncées  en  la  promesse;  le  défendeur 
plaida  qu  11  avut j  nste  droit  de  craindre  un 
trouble  en  raison  d'une  substitution  créée 
par  le  testament  du  père  des  deman- 
deuTb,  en  faveur  des  enfants  des  deman- 
deurs, et  que  le  titre  du  shérif  invoqué 
par  les  demandeurs,  et  obtenu  sur  délais- 
sement £ait  par  eux  dans  une  action  por- 
tée par  leur  mère,  veuve  du  testateur, 
n'était  pas  valable,  en  raison  de  ce  qu'il 
avait  été  obtenu  dans  le  but  de  se  dé- 
barrasser de  la  substitution. 

Jugé  :— lo.  Que  le  défendeur  avait 
juste  cause  de  craindre  un  trouble  en 
raison  des  matières  alléguées  dans  le 
plaidoyer. 

2o.  Qu'en  autant  que  les  demandeurs 
concluaient  aune  condamnation  immé- 
diate pour  le  versement  payable  lors 
de  l'exécution  de  l'acte,  et  n'avaient 
offert  aucune  garantie,  ni  le  défendeur 
demandé  telle  garantie,  la  Cour  ne 
pouvait  ordonner  qulcelle  fut  fournie. 

3o.  Que,  par  conséquent,  et  en  autant 

2ue  le  défendeur  ne  pouvait  être  oon- 
amné  à  payer  sans   garantie,  l'aetioii 
devait  être  renvoyée  avec  dépens. 


Judgment  rendered  the  81st  March,  1866. 


The  declaration  in  the  cause  set  up  a  sale  of  a  house 
and  lot  of  land  in  the  city  of  Montreal,  made  on  the  14th 
March,  1865,  to  the  defendant,  through  John  Leeming  & 
Co.,  auctioneers,  for  «£1325,  and  that  the  defendant  signed 
the  conditions  of  sale  and  acknowledged  to  have  purchased 
the  premises  in  question,  for  the  sum  mentioned,  payable 
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one  fourth  doWn^  and  the  remainder  in  four  annual  infi' 
tahnents,  with  interest,  and  set  up  a  sale  of  the  same  pre* 
mises  to  the  plaintiffs»  by  the  sheriff  of  the  district  of  Mon-^ 
treal,  on  the  30th  Aprils  1858,  in  an  action  brought  by  Fatty 
Bent,  widow  of  the  late  Peter  Mcintosh,  against  the  now 
plaintiffs,  Isabella  Mcintosh  and  Frances  Mcintosh,  (two  of 
hiB  daughters)  as  defendants.  Conclusion  :  that  the  sale  by 
the  auctioneers  be  declared  binding  on  the  defendant,  and 
that  he  be  condemned  to  pay  one  fourth  of  the  price,  and 
to  take  a  deed  of  the  property  on  the  memorandum  of 
sale,  within  a  delay  to  be  fixed,  and  to  pay  the  balance  of 
the  price  in  four  annual  instalments  at  dates  mentioned, 
and  to  create  a  mortgage  upon  the  property  and  insure  it 
as  mentioned  in  the  memorandum,  for  securing  the  ba- 
lance due  on  the  jrrix  de  vente,  "  and  that,  in  default  of  the 
"  defendant  so  doing,  as  aforesaid,  that  the  judgment  of  the 
"  Court  do  avail  the  parties  as  a  title  deed  to  the  said  pro- 
"  perty,  subject  to  all  the  conditions  and  to  the  price  as 
"  aforesaid,  and  that  the  defendant  be  ordered  to  pay  to  the 
"  plaintiffs  the  sum  of  $100  damages,  as  aforesaid." 

The  plea  admitted  the  purchase  according  to  the  auc- 
tioneers' conditions,  and  set  up  certain  clauses  in  Ibe  last 
^nll  and  testament  of  Peter  Mcintosh,  under  which  it  was 
contended  that  a  substitution  had  been  created  in  favor  of 
the  children  of  the  now  plaintiffs  ;  and  alleged  that  the 
sheriff's  sale  referred  to  had  been  obtained  by  concert 
and  understanding  with  their  mother,  after  her  second 
marriage,  and  was  effected  solely  to  get  rid  of  the  substi- 
tution ;  that  there  were  no  debts  of  the  testator,  which 
could  have  rendered  necessary  the  sale  by  the  sheriff  of 
the  property  in  question,  and  that,  therefore,  the  title  of  the 
plaintiffi  as  adjvdictaires^  on  a  délaissement  made  by  thein  in 
the  case  mentioned  in  the  sheriffs  deed,  was  no  better 
than  it  was  under  the  will  itself  Conclusion  to  dismiss 
action. 

Monk,  Justice. — Stated^pleadi|igfi,  and  held  that  the  de- 
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fendant  had  good  caufie  to  fear  tiDtible  from  the  substita*' 
tion  set  up  es  existing  under  the  will  of  Peter  Mclntodi  ; 
the  adjudication  to  the  now  plaintiffi  of  thé  property  in 
question  for  $800  was  to  get  rid  of  that  stubstitution.  Tlié 
defendant  set  up  this  as  causé  for  not  taking  a  deed.  H4 
dit  not  ask  for  security  nor  did  the  pladhtiffs  ofl^r  to  give 
any,  and  the  Court  had  no  authority  uiider  these  circuma- 
tances  to  order  security  to  be  given  or  received. 

There  was  another  point  connected  with  the  form  of  action 
which  prevented  a  judgment  from  being  rendered^  to  the^ 
effect  that  the  defendant  shotQd  take  a  deed  on  getting  se- 
curity ;  the  plamtiffs'  declaration  prayed  for  an  immediate 
condemnation  against  the  defendant  for  the  one  fourth  of 
the  prix  de  venie^  which  was  payable  in  cash  on  the  passing 
of  the  deed.  This  could  not  be  given  without  security. 
There  beingjustground  of  fearing  a  trouble,  the  defendant 
was  entitled  to  demand  security  before  being  condemned 
to  pay  the  price»  He  did  not  think  that  under  the  issues 
raised,  he  could  order  security  to  be  given,  and  he  could 
not  condemn  the  defendant  to  pay  the  price  without 
security.  He  therefore  heM  that  the  action  must  be  ^s- 
imssed. 

Judgment  : — "  Considering  thaï  in  and  by  their  action 
aiid  demands^  the  said  plaintiffs  seek  not  only  that  the 
defendant  be  condemned  to  take  the  titie  by  them  ten- 
dered, but  also  that  he  be  adjudged  and  ordered  to  pay 
thetn  the  sum  of  $1825  currency,  being  thé  first  instalment 
of  one  fourth  part  of  the  purchase  money  for  the  lot  of 
land  and  premises  purchased  by  defendant,  with  iiiterest 
thereon  from  16th  May,  1865,  until  paid  : 

*'  Considering  that  the  defendant,  by  the  facts  (Hsclosed 
by  tiie  evidence  adduced,  has  just  cause  to  fear  that  he  will 
or  may  hereafter  be  troubled  by  a  revendîcatory  action,  or 
otherwise,  by  and  on  behalf  of  the  appelés  to  the  substitu- 
tion created  by  the  last  will  and  testament  of  the  late 
Peter  Mclntoâh  : 
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'*  Seemg  tkst  the  defendant  has  not  demanded  secnrity 
against  the  consequences  of  such  trouble  and  that  tl^ 
plaintif&  have  not  offered  or  tendered  such  security  : 
Considering  that  the  Court  hath  not  the  power  to  order 
Hfieh  security  under  the  issues  joined  in  this  cause,  and 
seeing^  finally,  that  the  said  defendant  cannot  by  law  be 
compelled  to  pay  the  said  sum  of  $1326,  and  interest;  as* 
aforesaid,  until  and  after  the  security  above  mentioned  be 
giyen,  and  that^  consequently,  no  condemnation  for  the 
payment  of  the  same  can  legally  issue  or  be  given  in  this 
cause,  doth  dismiss  the  plaintiffs'  action,  with  costs,  &c., 
saiying,  to  the  said  plainti£b,  their  recourse  as  to  law  and 
justice  may  appertain." 

l^OBBANCE  &  MoBBis,  for  plaintiffs. 

Day  &  Day,  for  defendant. 


No.  756.  ^ 

« 


COTTE  DE  CIEOUIT.— QUEBEC. 
Présent:— Taschebeau,  Juge. 

diBSONE Demandeur, 

vs. 
Jamibson^  et  vif «... é,,. .Défenderesse, 

et 
Healy Ojjposant, 


Jncé  :— lo.  Que  lonqn'nne  opjpoiition  1  Held  :^lo.  That  when  an  oppoeition 
ifin  d'annuler  n'est  pas  ravâtue  deê  tim-  afin  d'ctmmUr  is  not  stamped  aooording  to 
bcM  exigés  par  la  Id,  la  Ooor  permettra^  i  law,  the  Court  will,  upon  motion  of  the 
sur  motion  du  demandeur,  de  proeéder  à  I  plaintiff,  give  leave  to  proceed  to  the  sale 
la  fente  des  effets  saisis,  noBobitant  telle  of  the  effeots  seised,  nomàistandinj 


opposition. 
So.  Que  ee  n'est  que  par  yoie  d'appel. 


kgSQOlt 

opposition. 
lo.  That  It  is  onlj  b^  means  ofan-ap- 


on  par  une  requête  civile,  (suivant  le  cas)  I  peal,  or  of  a  requête  etvUe,  (as  the  case 
et  non  par  uns  opposition  afin  d'annuler,  may  be)  and  not  bj  means  of  an  oppo« 
qu'on  peut  demanaer  et  obtenir  la  réfor-  sition  q/la  cTonniifer,  that  the  reforming 
nation  ou  l'annulation  d'un  Jugement  ou  or  setting  aside  of  an  interlocutory  judg- 
citlie  interlocutoire.  I  ment  or  order  can  be  obtained. 

Jugement  rendu  le  25  avril,  1866. 

Le  demandeur  ayant  obtenu  jugement  contre  la  défen* 
deresse  et  fiût  émaner  un  writ  de^î.  fa,  rie  bonis,  Healy, 
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le  mari  de  la  défenderesse,  s'opposa  à  la  saisie  pratiquée  en 
vertu  du  dit  writ  par  une  opposition  afin  d'annuler. 

Le  demandeur  obtint,  par  jugement  interlocutoire,  sur 
motion  par  lui  faite  à  cet  efiet,  la  permission  de  procéder  à 
la  vente  des  effets  saisis,  nonobstant  cette  opposition,  stuf 

Êreuve  qu'elle  n'était  pas  rêvé  tue,  des  timbres  exigés  par 
i  loi,  et  fit  émaner  un  writ  de  venditioni  exjxmas. 

L'opposant  produisit  tme  nouvelle  opposition  afin  d'annu- 
ler à  ce  writ,  alléguant  que  le  jugement  interlocutoire,  per- 
mettant au  demandeur  de  procéder  à  la  vente  des  effets  sai- 
sis, avait  été  obtenu  irrégulièrement,  illégalement,  par  sur- 
prise, nonobstant  l'opposition  afin  d'annuler  encore  en 
litige,  hors  la  connaissance  de  l'opposant,  sans  lui  en  donner 
avis  préalable,  le  mettant  par  là  dans  l'impossibilité  de 
faire  connaître  à  la  Cour  qu'il  avait  apposé  les  timbres  né- 
cessaires à  sa  première  opposition,  et  concluant  à  l'annular 
tion  du  dit  jugement  interlocutoire. 

Le  demandeur  répondit'  à  cette  opposition  par  une  dé- 
fense au  fonds  en  droit,  disant^  que  l'opposant  ne  pouvait 
faire  annuler  un  jugement  interlocutoire  par  une  opposi- 
tion afin  d'annuler,  et  que  d'ailleurs,  il  n'avait  obtenu  d'au- 
cun juge  la  permission  de  produire  cette  opposition. 

Jugement. — ^La  Cour  considérant  que  l'opposant,  John 
E.  Healy,  ne  peut,  au  moyen  d'une  opposition  afin  d'an- 
nuler, faire  réformer  ou  annuler  le  jugement  ou  ordre  dont 
il  se  plaint,  et  que  ce  n'est  que  par  la  voie  d'apx)el,  ou  de  la 
requête  civile,  (suivant  le  cas)  qu'il  pouvait  demander  et 
obtenir  la  réformation  ou  l'annulation  de  tel  jugement  ou 
ordre  : .  Considérant,  qu'en  autant  la  défense  en  droit  du 
demandeur  à  la  dite  opposition  est  bien  fondée,  la  Cour 
maintient  la  dite  défense  au  fonds  en  droit  du  demandeur 
à  la  dite  opposition  du  dit  John  E.  Healy,  et  renvoie  la  dite 
opjwsition,  avec  dépens. 

Sewell,  procureur  du  demandeur. 
Caibns,  i>our  l'opposant. 
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CJOUJt  SUPERIEURE.— QUEBEC. 
Présent  : — Tasoh£B£âu,  Juge. 

ÎEvJlNTXJRELj  crtnr JOemandeurs. 
vs. 
EVANTUEEL DtfendeuT. 


lo.  Tont  ipdivida  a  le  droit  de  ^U^XMer 
«omme  bon  lai  semble  de  ses  biens,  sans 
'être  obUgé  d'expliquer  ees  motiù,  lec 
nisQiiB. 

'2o.'  Toat  testateur  est  supposé  être,  an 
moment  do  son  testament,  en  possession 
'de  son  intoUieence  à  nn  depre  suffisant 
ponr  tester  d°ane  mfuidre  légale,  en  un 
mot,  que  la  possession  de  l*intelligenoe 
"est  l'état  Bormal  de  l*itre  humain>  à  moins 
que  eet  individu  n'ait  été  priré  de  l'ezer- 
«ee  du  droit  de  tester  par  une  interdiction 
>Judioi^re,  et  : 

Jugt  : — lo.  Qu'il  incombe  à  oelui  qui 
attaque  un  testament  oomme  fait  par  une 
jMffsoqne  incapable  de  tester  par  suite  de 
faiblesse  d'esprit,  de  prouver  cette  fal- 
iblesse  d'esnrft,  et  one  le  légatak»  !>'» 
qu'à  se  tenir  sur  la  défensive. 

3o.  Que  le  testament  ak  iixito  n'est  pas 
^er  lui-même  frappé  de  nullité,  à  moins 
y^n%  ne  soit  le  fhiit  du  dol,  de  la%ugges- 
lion  et  de  la  captation. 

3o.  Que  le  aot,  la  fraude,  fe  défaut 
dfintelligence  sont  les  bases  de  la  oapta- 
-tion  et  de  la  ji.usgestion. 

4o.  Que  la.Tdonté  d'un  testat^qr»  sain 
d'esprit,'  mémoire  et  entendement,  sans 
suggestion  et  èaptation,  firuite  de  la 
fraude,  seule  justifle  les  dispositions  tes- 
tamentaires, 9%e  volo,  9ieJ¥heo. 

60.  Que,  dans  l'espèoe,  lee  demandeurs 
■ont  Cûllî  de  prouver  suggestion  ou  capta- 
tion,'de  la  part  du  défendeur,  aooompa- 
.gnées  de  faiblesse  d'intelligence  obes  la 
'testatrice.  I 


Ia.  Every  penonhas  »  rfsht  to  dinose 
of  his  estate  as  he  may  thiuK  right,  with- 
out being  obliged  to  express  his  motives 
or  give  his  reasons. 

&.  Bvery  testator  is  supposed  to  be, 
at  the  moment  of  his  wul,  sufficiently 
in  possession  of  his  intellect  to  enable 
him  to  will  in  a  legal  manner,  in  fine, 
that  the  possession  of  one's  intellect  is 
normal  state  of  a  human  being,  unless 


the  ,, 

the  individual  has  been  deprived  of  the 
exercise  of  his  right  to  make  a  will  by 
judicial  inteidictTon,  and  : 

Held  : — lo.  That  it  is  incumbent  upon 
him  who  attacks  a  will  as  made  by  a  per- 
son incapable  of  disposing  by  will,  by 
reason  oT  weakness  orinteUect,  to  prove 
such  weakness,  and  that  the  legatee  need 
only  keep  upon  the  defensive. 

%o*  That  the  will  made  06  irato  is  not 
in  itself  null  and  void,  unless  it  be  the 
result  of  firaud,  of  suggestion  and  dT  cap- 
tation. 

80.  That  deceit,  firaud,.and  the  absence 
of  intellect  are  the  bases  of  captation  and 
of  suggestion. 

4o.  That  the  will  of  a  testator,  sound  of 
mind,  memory  and  understanding,  with- 
out suggestion  tuod  dotation,  the  results 
of  fraud,  is  alone  sufficient  to  justify  tes- 
tamentary dispositions,  tie  voio,  êiaiubeo. 

M.  That,  in  the  case  submitted,  the 
plaintUfs  have  failed  to  establish  sugges- 
tion or  captation,  on  the  part  of  the  de- 
fendant, accompanied  by  feebleness  of 
intellect  in  the  testatrix. 


Jugement  rendu  le  16  Mai,  1866. 

Taschereau,  Juge  :-^La  cause  actuelle  m'est  soumise 
pour  adjudication  sur  certains  points  dont  la  discusion,  par 
le  jugement  de  la  Cour  du  Banc  de  la  Reine,  ne  pouvait 
avoir  lieu  en  même  temps  que  l'inscription  de  faux.  La 
Cour  d'appel,  par  son  jugement  du  mois  de  juin,  1865,  a 
renvoyé  cette  inscription  de  faux,  déclaré  que  la  rédaction 
du  testament  de  feue  madame  Evanturel^  attaqué  par  cette 
inscription,  avait  été  accompagné  des  formalités  légales,  et 
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que  le  testaïnent  avait  été  dicté  et  nommé  confonaémeirif 
à  la  loi.  Quoique  ce  jugement  n'ait  été  prononcé  que  pax 
une  majorité  d'une  voix  par  un  tribunal  comfKNsé  de  cinq 
juges,  il  a  et  doit  avoir  vis-à-vis  de  tous  la  même  force  que 
s'il  eut  été  unanime.  Tous,  parties  et  juges,  lui  doivent 
respect  et  soumission  à  un  même  degré.  Ce  même  juge^ 
ment  a  égalemeirt  ordonné  que  les  demandeurs  procédacK 
sent  à  la  preuve  des  autres  moyens  par  eux  invoqués  à 
rencontre  de  la  légalité  de  ce  testament,  savoir  :  ceux  con^ 
sistant  en  allégations  de  l'incapacité  de  madame  Evanturel 
de  faire  ce  testament,^  des  reproches  de  suggestions  et  de 
captation  fûts  au  défendeur.  (1) 

Les  demand^urSi  par  cette  partie  de  leur  réponse  spé-^ 
eiale  à  l'exception  péremptoire  en  droit  perpétuelle  du 
défendeur  qui  a  trait  à  ces  moyens,  disent  que  ce  testa^ 
ment  n'est  pas  Texpression  de  la  volonté  de  feue  madame 
Evanturel»  parce  que  lors  de  sa  confection  elle  était  atta^ 
quée  depuis  plus  d'un  an  d'une  maladie  qui  avait  affaibli 
ses  forces  physiques  et  influé  sur  son  esprit^  affaibli  sea 
fiicultés  mentales,  enlevé  l'énergie  et  la  force  nécessaires 
pour  posséder  une  volonté  distincte  et  pour  l'exprimer 
clairement,  et  i>our  résister  aux  suggestions  du  défendeur^ 

Les  demandeurs  allèguent  que  même  avant  sa  dite 
maladie,  madame  Evanturel,  vu  son  peu  de  connaissancer 
et  d^éducatioUy  n'aurait  pij,  faire  un  testament  comme  cehâ 
invoqué  par  le  défendeur. 

Ils  allèguent  que  depuis  plusieurs  années  avant  la  date 
du  testament,  le  défendeur^  fils  unique  de  la  testatriee  et 
aîné  de  sa  feunille,  avait  usurpé  un  contrôle  absolu  sur  sa 
mère,  sur  tous  ses  biens,  et  qu'il  avait  par  des  moyens  illé* 
gaux  capté  la  &veur  de  sa  mère,  réussi  à  éloigner  ses 
sœurs  et  leurs  époux  de  la  présence  de  leur  mère,  et  à 
indisposer  cette  dernière  contre  ses  enfants,  (filles  et  gen- 
dres) et  l'empêcher  de  partager  sa  fortune  également  entre 


(1)  15Déo.diiB.O.,p.82L 
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tons  ses  enfants  comme  elle  avait  l'intention  de  faire,  et  ce 
pour  s'assurer  la  totalité  de  la  succession  de  sa  mère. 

Ils  allèguent  que  si  madame  Evanturel  a  consenti  à  ce 
testament,  elle  ne  l'a  fait  que  pour  céder  aux  menaces  et 
suggestions  du  défendeur. 

Us  énoncent  que  madame  Evanturel  a  déclaré  regrettqr 
ce  testament  et  s'être  laissée  surprendre,  et  que  le  défen- 
deur, dans  le  but  d'empêcher  sa  mère  de  changer  son 
testament,  a  éloigné  les  étrangers  de  sa  mère,  et  qu'il  s'est 
opposé  à  ce  qu'elle  laissât  sa  demeure  (celle  du  défendeur.) 

Et  les  demandeurs  concluent  au  rejet  de  ce  testament. 

Comme  on  peut  s'en  convaincre,  les  reproches  des 
demandeurs  sont  sévères,  graves  et  pertinents,  et  de 
nature  à  invalider  ce  testament  si  la  preuve  corrobore  ces 
allégations  de  conduite  frauduleuse,  de  captation  et  de 
suggestions  de  la  part  du  défendeur,  accompagnées  de 
faiblesse  de  volonté  et  d'intelligence  chez  la  testatrice. 

L'enquête  en  cette  cause  a  constaté  un  assez  grand 
nombre  de  faits  que  je  réciterai  comme  préparation  au 
commentaire  et  à  l'appréciation  des  faits  de  fraude  et  de 
suggestion  et  captation  reprochés  au  défendeur. 

Madame  Evanturel  était  une  personne  sans  éducation, 
pouvant  lire  l'impression,  mais  ne  sachant  ni  écrire  ni 
signer  son  nom.  Sans  être  douée  d'une  haute  intelligence, 
elle  avait  un  excellent  jugement  et  un  excellent  caractère, 
mais  bien  déterminée,  et  suivant  l'expression  énergique 
d'un  témoin,  "  quand  elle  Odait  dit  oui,  c'était  oui.  " 

Elle  avait  éi)ousé,  en  1820,  feu  François  Evanturel,  son 
mari,  décédé  en  1852,  et  de  son  mariage  avec  lui  sont  nés 
dnq  enfants,  y  compris  la  demanderesse  et  le  défendeur. 

M.  Evanturel,  père,  laissa  une  fortune  assez  considérable 
à  sa  mort,  arrivée  en  mai,  1852,.  et  par  son  testament  du 
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18  mai,  1852,  M.  Evantarel  laissa  au  défendeiur  rusnfruit 
de  sa  moitié  dans  un  empbcement  àtué  sur  la  me  Saiiufe- 
Louis,  à  Québec,  et  la  propriété  aux  enfants  du  défendeur* 
Il  laissa  à  sa  lemme,  madame  Evanturel  (la  testatrice),  la 
jouissance  et  usufruit  du  reste  de  tous  ses  autres  biens 
meubles  et  immeubles,  à  la  charge  de  payer  une  rente 
annuelle  et  viagère  de  «£60  à  chacune  de  ses  filles,  et  re- 
versible sur  le  mari  de  celle  de  ses  dites  filles  qui  décède* 
rait  avant  sa  dite  épouse,  et  il  donna  la  jouissance  du  reste 
de  ses  dits  biens  meubles  et  immeubles  à  ses  enfants  par 
part  égale,  et  la  propriété  aux  enfants  de  ses  dits  en&atSi 
et  il  fit  de  plus  quelques  autres  dispositions  assez  x>eu 
importantes.  Le  14  mai,  1^62,  madame  Evanturel  fit  xm 
premier  testament,  absolument  semblable  à  celui  de  son 
mari,  mutatis  mutandis^  et  quatre  jours  après  M.  Evaatmrel 
quitta  cette  vie. 

De  1862  à  1860,  il  ne  s'est  ri^i  passé  d'extraordinaire 
queTenquête  ^i  cette  cause  ait  constaté.  Maisenjuin* 
1860,  M.  Bémillard  épousa  son  épouse  actuelle,  dame 
Emilie-Malvina  Evanturel.  Il  y  a  preuve  que  lors  de  la 
réxmion  de  famille  à  la  suite  du  mariage,  quelques  discus- 
sions un  peu  vives  eurent  lieu  entre  le  demandeur  et  le 
défendeur,  mais  qui  ne  parurent  pas  avoir  poxxr  le  moment 
aucun  résultat  &cheux. 

Madame  Evanturel,  mère,  eut  en  l'été  1860,  quelques 
semaines  après  le  mariage  de  M.  et  madame  Eémillard, 
une  forte  attaque  de  choléra  du  pays  dont  elle  faillit 
mourir,  et  qui  eut  pour  résultat  de  l'affaiblir  considérable- 
ment et  physiquement.  En  novembre,  1860,  M.  Itémillard 
eut  avec  madame  Evanturel  une  entrevue  privée,  dans 
laquelle  il  avoue  avoir  eu  pour  but  de  soUiciter  et  d'obte- 
nir la  pratique  de  sa  belle-mère  comme  avocat,  ce  qui  lui 
fat  refasé,  et  à  la  suite  il  écrit  (le  19  novélnbre,  1860)  au 
défendeur  une  lettre  trèsHsévère,  contenant  des  reproches 
trèfihgraves  et  des  menaces  de  vengeance,  lettre  que  son 
habile  avocat  a  déclaré  regretter  sincèrement  Cette  lettxe 


357 

fat  con^muniaiiée  par  le  défendeur  à  sa  mère»  avec  décla- 
ration de  trois  alternatives^  ou  de  cracher  à  la  figure  du 
demandeur^  ou  de  le  provoquer  en  duel^  ou  de  le  traiter 
avec  le  pkis  profond  mépris.  Sur  ce,  ou  à  la  suite  de  cette 
conversation,  déclaration  est  faite  par  madame  Evanturel 
que  ceux  qui  maltraiteraient  son  fiLs  s'en  repentiraient. 

Le  1er  décembre,  1860,  par  acte  devant  Philippe  Huot 
et  confrère,  N.  P.,  madame  Evanturel  &it  au  détendeur 
une  donation  entrevifs  de  ses  droits  d'usufruit  et  de 
propriété  dans  l'emplacement  ci-dessua  énoncé,  situé  rue 
Saint-Louis,  et  ce  en  considération  de  son  affection.  L'in- 
telligence et  les  bons  rapports  avaient  existé  dans  la  famille 
depuis  le  mariage  de  M.  ïlémillard,  en  juin,  1860,  jusqu'à 
cette  fatale  lettre  ;  il  y  avait  tous  les  dimanches  soir  chez 
madame  Evanturel  réunion  avec  souper,  à  laquelle  pre- 
naient part  toutes  ses  fiUea  et  leurs  maris,  et  assez  rarement 
le  défendeur.  M.  SémiUard  cessa  d'y  prendre  part  dès  la 
fin  de  Tannée  1860,  et  les  autres  filles  et  gendres,  dès  la 
printemps  1861,  n'y  assistaient  pas  aussi  régulièrement,  et 
en  18G2,  ces  réunions  avaient  complètement  cesse.  Enfin, 
en  mai,  1861,  madame  Evanturel  fait  son  testament  en 
question  en  cette  cause,  dont  le  dispositif  principal  est 
qu'elle  donne  l'usufruit  de  tous  ses  biens  au  déiënd^ur,  la 
propriété  aux  enfants  du  défendeur,  confirme  et  ratifie  la 
donation  ci-dessus,  le  tout  à  la  charge  d'une  rente  annuelle 
et  viagère  de  £2i  à  chacune  de  ses  filles,  et  une  rente 
aanuelle  et  viagère  de  «£15  à  chacune  de  sds  trois  sœurs, 
(de  la  testatrice)  et  la  testatrice  voulut  et  ordonna  que  ceux 
de  ses  légataires  susdits  qui  contesteraient  son  testament 
fussent  déchua  de  tous  leurs  droits  à  sa  succp&^sioii,  et 
décharge  le  défendeur  de  l'obligation  de  rendre  compte  de 
sa  gestion  et  administration  de  ses  biens,  et  nomme  le 
défendeur  son  exécuteur,  et  à  son  défaut  M.  Jacques 
Orémazie,  recorder  de  cette  ville.  Après  ce  court  exposé 
historique,  je  dois  en  venir  aux  points  principuitx  de  la 
eause,  soulevés  d'un  côté  et  combattus  de  l'autre  avec  une 
habileté  qui  fait  également  honneur  aux  avocats  de  la  cause. 
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Mais  ayant,  j'exprimerai  encore  nne  fois  mon  r^ret^ 
savoir,  que  le  testament  en  question  n'ait  pas  été  suivant 
moi  dicté  et  nommé  conformément  à  la  stricte  interprétar 
tion  de  la  loi,  alors  nons  aurions  pour  nous  gdlder  dans 
l'appréciation  de  l'état  physique  et  mental  de  la  testatrice, 
et  des  moyens  de  suggestion  et  captation,  des  données  cer- 
taines, non  équivoques,  sur  la  mémoire,  le  jugement  et 
l'entendement  de  la  testatrice.  Infailliblement  si  on  eût 
suivi  à  la  lettre  (et  non  par  équipollence)  les  formes  pres- 
crites, nous  n'aurions  pas  aujourd'hui  à  faire  ime  enquête 
sur  l'état  mental  d'une  femme  infiniment  respectable,  et 
sur  les  faits  de  fraude,  captation  et  suggestion  reprochés 
au  défendeur  ;  cet  état  d'incertitude  aurait  disparu  comme 
un  souffle  devant  l'expression  légalement  détaillée  par  la 
testatrice  de  ses  dernières  volontés. 

A  défaut  de  cela,  il  me  faut  dans  un  labyrinthe  de 
preuves,  de  conjectures,  de  suppositions  toutes  plus  ou 
moins  plausibles,  rechercher  la  vérité  et  adjuger  suivant 
des  circonstances  incertaines  pserce  qu'elles  ne  sont  pas 
constatées  légalement,  et  qu'elles  sont  plus  ou  moins  voilées 
d'un  masque.  Au  juge  dans  de  semblables  circonstances 
est  imi)osée  ime  tâche  difficile,  et  pouvant  presque  conduire 
à  l'arbitraire  suivant  ses  appréciations  de  la  valeur  des 
preuves  qui  lui  sont  offertes. 

Les  prétentions  des  demandeurs  résultant  de  la  preuve 
en  cette  cause  sont,  que  le  défendeur  avait  un  immense 
intérêt  à  obtenir  la  riche  succession  de  sa  mère,  parce  qu'il 
n'avait  pas  de  ressources  privées,  ne  faisant  rien  par  sa  pro- 
fession d'avocat  qu'il  ne  snit  pas,  qu'il  menaitun  gros  train 
de  vie  avec  une  nombreuse  famille  ;  qu'ayant  eu  la  gestion 
et  administration  des  biens  de  toute  sa  succession,  il  vivait 
aux  dépens  de  madame  sa  mère,  et  n'aurait  pu  consentir  à 
tomber  de  si  haut  sans  &ire  un  suprême  effort  pour  con- 
server tous  ses  avantages.  Les  demandeurs  en  concluent 
qu'il  a  dû  faire  des  efforts  inouïs,  quoique  cachés  et  dissi- 
mulés, pour  obtenir  sur  Tesprit  d'une  mère  Mble  un  ascen- 
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dantiel  qu'il  put  l'engager  à  changer  son  premier  testa- 
ment qui  contenait  une  distribution  à  peu  près  égale  entre 
tous  les  enlÎEints  de  la  testatrice,  et  y  substituer  un  autre 
testament  par  lequel  lui«  le  défendeur,  aurait  la  part  du  lion. 
• 
Les  fedts  principaux  invoqués  par  les  demandeurs  pour 

en  venir  à  ces  conclusions,  sont  :  lo  la  £Edblesse  physique 
et  mentale  de  madame  Evanturel  et  son  isolement,  puisque 
trois  personnes  sexdes  étaient  admises  dans  son  intimité. 
Que  la  maladie  dont  elle  est  morte,  savoir,  paralysie  pro- 
gressive, datait  dès  avant  1861,  et  remontait  à  1860,  et  que 
fà  faiblesse  physique  qui  en  a  été  la  suite  a  dû  produire  le 
même  effet  sur  son  moral  et  la  rendre  une  proie  feicile  à  la 
cupidité  du  défendeur.  Que  lors  du  testament  elle  était 
dans  un  grand  état  d'exaltation,  non  pas  folle,  mais  très- 
fidble,  et  était  sous  l'influence  de  l'idée  qu'on  voulait  la 
faire  passer  pour  folle.  Les  demandeurs  tirent  du  &it 
qu'en  l'été  1861  (une  couple  de  mois  après  la  confection  du 
testament),  le  défendeur  ayant  requis  le  Dr.  Landry,  de 
Québec,  de  constater  l'état  mental  de  sa  mère,  un  argu- 
ment contre  la  bonne  foi  du  défendeur,  et  invoquent  ce 
Mt  comme  prouvant  qxf  à  l'époque  du  18  mai,  1861,  ma- 
dame Evanturel  était  déjà  très-faible  d'intelligence.  Ils 
disent  que  dès  le  mois  d'avril,  1862,  elle  était  devenue 
morose,  parlant  peu,  si  faible  qu'elle  n^'aurart  pu  s'occuper 
d'affaires  et  ayant  oublié  une  partie  de  ses  dispositions 
testamentaires.  Les  demandeurs  invoquent  et  avec  force 
le  premier  testament  de  1852,  par  lequel  elle  distribuait 
tous  ses  biens  également  entre  tous  ses  enfants,  testament 
qu'elle  a  laissé  subsister  jusqu'en  mai,  1861,  pour  alors  le 
révoquer  lorsqu'elle  avait,  suivant  eux,  perdu  tme  grande 
partie  de  son  énergie  et  de  sa  volonté.  Les  demandeurs 
défient  le  défendeur  d'expliquer  la  cause  de  ce  change- 
ment dans  les  dispositions  de  ce  testament  ;  ils  prétendent 
qu'en  1852,  elle  était  juste  parcequ'elle  était  forte,  et  qu'eu 
1861^  devenue  faible,  elle  a  consenti  à  une  injustice  mani- 
feste. Ils  prétendent  qu'en  plusieurs  occasions  madame 
Evanturel  aurait  regretté  ce  dernier  testament    Qi^e  ce 
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changement  ne  s'expliqne  t[ttfe  pat  les  plaînteft  du  défen- 
deur contre  sed  sœxxxs  et  ses  beaux^rdres,  par  les  dénigre- 
ments qu'il  n'a  ceâsë  dé  faire  de  ses  ca4iérîtiérs,  en  disant 
qu'ils  voulaient  tèmir  le  nom  de  sa  mère  et  la  feire  passer 
pour  fdUe.  Ils  allèguent  que  dans  une  occasion  le  défen- 
deur aurait  dit  à  sa  mère^  en  parlant  de  M.  Suzor,  "^  chassez^ 
mai  cette  canaille''  Que  le  défendeur  a  bien  su  utiliser  la 
malencontreuse  lettre  de  M.  Kémillard^  de  novembre,  i860, 
pour  oi>érer  sur  l'esprit  de  madame  Evantorel,  et  lui  faire 
consentir  quelques  jours  après  une  donation  partielle, 
suivie  en  mai,  1861,  du  testament  en  question  en  cette 
cause  ;  que  dès  ce  moment  a  commencé  toute  la  difficulté. 
Ils  prétendent  que  depuis  1868,  époque  à  laquelle  madame 
Evantnrei  est  venue  demeurer  chez  le  défendeur,  celui-ci 
a  écarté  ses  sœurs  et  beaux-frères,  leur  a  fermé  la  i>orte 
ainsi  qu'aux  étrangers,  et  ce  dans  le  but  d'empêcher  ma- 
dame Ëvanturel  de  revenir  sur  sou  testament,  et  qu'eu 
autant  le  défendeur  a  eu  le  champ  libre  et  a  réussi  daua 
ses  desseins.  Ils  prétendent  que  le  défendeur  s'est  servi 
de  la  main  d'un  de  ses  enfants  pour  faire  demander  à  M. 
Gasault,  avocat,  de  venir  voir  sa  mère,  et  ils  en  concluent 
manœuvres  frauduleusesy  dol  et  suggestion.  Ils  préten- 
dent que  le  défendeur  a  jeté  à  la  porte  madame  Lépine, 
amie  intime  de  madame  Evantnrei,  et  qu'elle  aurait  dit 
qu'elle  avait  été  forcée  de  faire  des  papiers.  Enfin  ils  pré- 
tendent que  la  mère  a£&ibUe  par.lamalpdie^  au  moral 
comme  au  i^ysique,  pouvait  être  et  a  dû  être  influencée 
par  un  fils  unique  au  point  de  les  déshériter  ix>ur  ainsi 
dire. 

Encore  une  fois,  reproches  graves^  faits  sérieux,  perti- 
nents, soffisants  pour  annuler  le  testament  s^ils  sonf 
justifiés  par  la  preuve,  et  s'ils  ne  sont  expliqué»  aussi 
par  la  preuve. 

îl  ne  fatit  pas  perdre  de  vue,  en  thèse  gëhêrale,  dàu^ 
Ts^préciatioii  des  fiedts  et  des  préscrîptloD&  qui  saiit  itivto^ 


Sftl 

qnén  en  semblables  matières,    oertainB  prmcipes   àcfai 
j'émettrai  les  suhrants  : 

1^  Qne  toat  individu  a  le  droit  de  disposer  comme  bou 
ltd  semble  de  ses  biensy  sans  être  obligé  d^expliquer  ses 
nioti&,  ses  raisons. 

2®  Que  tout  testateur  est  supposé  êiare,  àu  mcdnent  dé 
son  testament,  en  possession  de  son  intelligence  à  un  degré 
intffisant  i>oitir  tester  d'une  manière  légale^  en  un  mot,  que 
la  poâsesâien  de  Tûitelligence  est  l'état  norïnal  de  Têtré 
bùmain,  à  nibins  que  cet  individu  n'ait  été  privé  de 
l'exercice  du  droit  de  tester  par  une  interdiction  judiciaire. 

8^  Que  comme  corollaire  de  la  dernière  proposition,  il 
incombe  à  celui  qui  attaque  un  testament  comme  fait  par 
une  personne  incapable  de  tester  par  suite  de  fodblesse 
d'esprit,  de  prouver  cette  faiblesse  d'esprit,  et  que  le 
légataire  n'a  qu'à  se  tenir  mx  la  déf<»isive. 

i°  Que  le  testament  afr  irato  n^est  pas  par  lui-même 
frappé  de  nuUité,  à  moins  qu'il  ne  soit  le  fruit  du  dol,  d» 
la  suggestion  et  de  la  captation. 

Avec  ces  principes  que  j'appliquerai  à  la  causé,  le  dé- 
fendeur peut  répondre  que  l'intérêt  seul  que  le  défendeur 
pouvait  avoir  à  obtenir  toute  la  succession  de  sa  mère  au 
lieu  de  la  voir  partagée  avec  ses  sœurs  ne  peut  militer 
contre  lui,  et  qu'il  faut  prouver  Son  dol,  ses  menées, 
ses  suggestions,  sa  captation.  Qu'il  eu  est  de  même  du 
reproche  de  n'avoir  pas  de  ressourcés  privées  pour  soute* 
nir  le  gros  train  de  vie  msené  par  lui,  et  pour  rendre 
eompte  de  la  gestion  et  administration  des  biens  de  sa 
mère.  Qu'il  y  a  preuve  ou  au  moins  probabilité  qu'il 
rendait  compte  à  madame  Ëvanturel  à  lur  et  à  mesure 
qu'il  collectait  pour  elle,  ce  Mi  étant  allégué  par  M. 
Casault  en  son  témoignage,  que  d'ailleurs  il  n'était  pas 
tenu  ni  appelé  en  cette  cause  à  faire  la  preuve  de  sa  non 
comptalulité.    Le  défendeur  repousse  avec  énergie  raccu* 
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sation  d^^yoir  par  sa  fraude,  ses  menées,  ses  calomnies  et 
jusque  par  ses  médisances  engagé  sa  mère  à  dévier  de  son 
premier  testament  et  avoir  fait  celui  de  1861.  Ici  com- 
mence la  difficulté.  Nul  doute  que  jusqu'en  juillet,  1860, 
madame  Evanturel  ait  été  en  possession  d'une  forte  intelli- 
gence, quoique  non  accompagnée  d'éducation,  et  qu'elle 
ait  eut  aussi  en  partage,  comme  on  l'a  vu,  un  excellent 
caractère,  un  excellent  jugement,  avec  une  très-forte  dose 
de  fermeté-  Tous  les  témoins,  parents  et  étrangers,  s'ac- 
cordent sur  ce  point.  En  juillet,  1860,  elle  éprouva  une 
forte  attaque  de  choléra  du  pays  qui  la  conduisit  quasi 
aux  portes  de  la  mort,  mais^ont  elle  revint  heureusement, 
et  à  compter  de  ce  moment,  suivant  quelques  témoins,  elle 
avait  éprouvée  une  perte  de  forces  physiques  et  mentales  à 
un  degré  considérable,  et  suivant  d'autres  témoins,  cette 
perte  de  forces  n'aurait  aflFecté  que  le  physique,  le  moral 
étant  resté  ce  qu'il  était  avant.  Le  Dr.  Landry  a  constaté 
ce  fait  en  l'été  1861,  un  an  après,  deux  ou  trois  mois  après 
le  testament,  M.  Paré,  gendre  de  madame  Evanturel,  et 
madame  Paré  elle-même,  tous  intéressés  dans  un  sens 
inverse,  admettent  franchement  qu'elle  a  toujours  eu  son 
intelligence,  qu'elle  pouvait  bien  faire  un  testament,  mais 
que  depuis  février,  1862,  sa  faiblesse  physique  avait  aug- 
mentée jusqu'à  sa  mort  en  novembre,  1863.  M.  Peticlerc, 
qui  a  fait  son  testanTent  en  1852  et  en  1861  Ta  trouvée  en 
l'une  et  Fautre  occasion  parfaitement  intelligente.  Le  Dr. 
Painchaud  nous  dit  que  cette  femme  avait  une  grande 
intelligence,  mais  qu'en  septembre,  1862,  elle  était  affaiblie, 
mais  non  sous  le  rapport  de  Fintellîgence,  et  ce  brave  et 
savant  vétéran  de  la  profession  médicale  confirme  ce  qui 
a  été  dit  plus  haut  sur  la  fermeté  de  la  volonté  de  madame 
Evanturel.  Nul  doute  que  les  forces  de  madame  Evanturel, 
attaquée  de  cette  maladie  que  le  Dr.  Landry  a  qualifiée 
de  paralysie  progressive,  et  que  les  autres  médecins,  les 
docteurs  Painchaud  et  Baillargeon  ont  qualifiée  d'épuise- 
ment, de  faiblesse  due  à  une  constitution  naturellement 
faible  et  à  l'&ge,  ne  purent  que  diminuer^  mais  s'en  suit-il 
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que  rintelligence  en  ait  été  affectée  à  un  point  de  ne  -pas 
laisser  à  la  testatrice  la  mémoire,  le  jugement  et  Tentende- 
ment  nécessaires  pour  tester  valablement  et  équitablement, 
et  au  point  de  la  rendre  susceptible  de  devenir  la  proie 
£acile  des  manœuvres  du  défendeur,  je  ne  le  crois  pas  ;  il  n'y 
en  a  pas  de  preuves  dans  cette  cause,  au  moins  à  Tépoque 
du  18  mai,  1861,  date  du  testament,  et  je  dirai  pendant  au 
moins  dix-huit  mois  après  la  date  du  testament.  U  n'a 
pas  été  prouvé  dans  la  cause  que  cette  maladie,  au  moins 
dans  ses  premières  phases,  fût  de  nature  à  affaiblir  l'in- 
telligence de  la  malade.  Un  seul  îémoin,  madame  Lépine, 
prétend  qu'en  mai,  1861,  madame  Evanturel  n'avait  plus 
la  même  ibrce  m  la  même  mémoire  qu'avant  1860,  qu'elle 
vivait  retirée,  avait  un  air  rêveur,  était  peu  communica- 
tive :  que  lors  du  testament,  madame  Evanturel  avait  un 
peu  d'exaltation,  mais  plus  de  fiaiblesse  que  de  folie,  et 
qu'elle  avait  fait  usage  de  ces  mots,  qu'il  y  en  aurait  qui 
seraient  bien  attrapés,  qu'il  y  avait  inimitiés  entre  ses 
gendres,  que  M.  Eémillard  s'était  plaint  du  défendeur  et 
l'avait  insulté. 

Je  le  demanderai,  est-ce  là  de  la  folie.  Non.  Il  y  a 
probablement  mécontentement  par  suite  de  la  malheu- 
reuse lettre  du  demandeur  au  défendeur,  elle  a  pu  être 
blessée  de  la  remarque  que  contenait  cette  lettre  au  sujet 
du  droit  qu'elle  avait  de  léguer  elle-même  ses  biens.  Elle 
se  rapi>elait  probablement  cette  lettre,  quoique  après  six 
mois  de  temps,  et  cela,  avec  le  fait  d'être  sortie  en  voiture 
pour  aller  faire  son  testament  et  rencontrer  trois  ou  quatre 
étrangers,  a  pu  produire  chez  elle  cet  état  d'excitation  que 
madame  Lépine  croit  avoir  remarqué.  Mais  si  l'on  oppose 
à  ce  témoignage,  ceux  de  MM.  Casault,  Huot  et  Petitclerc, 
on  verra  que  madame  Evanturel  était  parfaitement  calme 
et  en  possession  de  son  intelligence  le  18  mai,  1861.  Une 
madame  Jackson  prétend  qu'en  avril,  1862,  elle  a  parlé  à 
madame  Evanturel  de  son  testament,  et  que  sur  demande 
si  elle  avait  pensé  à  ses  sœurs,  elle  dit  que  non  :  et  on  en 
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ecmdizt  qu'elle  emit  toat  oublié,  et  qu'dle  ne  sftv^ait  ce 
qu'elle  avait  Mt  Notons  que  cela  est  arrivé  un  an  aprèa 
le  testament,  et  quand  bien  mêxoe  à  cette  dendère  époque 
(avril,  1862,)  madame  Evantuxel  eût  perdu  son  intelligenoe 
au  point  dene  se  point  rsappeler  toutes  ses  dispositions,  oda 
ne  militerait  pas  contre  son  état  en  mai,  1861.  D'ailleurs, 
quel  besoin  avait  madame  Jackson  de  faire  cette  question  ? 
et  quelle  nécessité  d'y  répondre.  Une  réponse  négative  est 
souvent  la  seule  convenable  à  donner  à  un  questionneizr 
importun.  Un  témoin,  le  respectable  M.  Charles  Langevin, 
constate  qu'en  1862,  elle  a  refusé  d'endosser  un  billet  pour 
M.  Paré,  et  ce  sans  avoir  vu  le  défendeur.  Ce  nK>nsieur 
prouve  son  intelligence,  sa  fermeté  caractéristique.  Il  y  a 
preuve  que  jusqu'en  mai^  1863,  madame  Evanturel  transit 
geait  toutes  ses  affaires,  payait  ses  serviteurs  et  s'occupait 
de  sa  maison. 

Mais  on  prétend  que  ce  n'est  i>as  dans  une  seule  visite 
que  l'on  peut  constater  le  degré  d'intelUgence  d'un  indi- 
vidu quelconque  :  que  le  médecin  le  plus  qualifié  peut  s'y 
tromper,  et  croire  parfaitement  sain  tel  individu  affecté 
de  monomanie,  qui,  une  fois  excité,  se  trahit  par  quelques 
actes  de  folie.  D'accord,  mais  voyons  ce  que-  disent  les 
Drs.  Painchaud  et  Landry,  tout  en  admettant  la  difficulté 
de  saisir  à  première  vue  le  degré  d'intelbgence  d'un  indi- 
vidu. Le  Dr.  Landry  a  dit  :  ''  J'ai  constaté  dans  l'été  de  1861 
qu'elle  avait  toute  son  intelligence,"  et  pour  ce,  il  a  dû  faire 
toutes  les  questions,  parcourir  tous  les  terrains  possibles, 
soulever  tous  les  points  probables  et  susceptibles  de  faire 
ressortir  la  fedblesse  de  l'intelligence  de  madame  Evan* 
turel.    Cependant,  il  reste  convaincu  de  ce  qu'il  a  dit. 

Le  Dr.  Painchaud  constate  qu'en  été  1862,  madame 
Evanturel,  quoique  faible,  avait  toute  son  intelligence. 

S'il  se  fiit  agi  d'interdire  madame  Evanturel,  j'avoue  qu'il 
aurait  fallu  constater  un  acte  de  folie  ou  démence,  et 
répéter  plusieurs  fois  les  visites,  et  peut-être  toucher  la 
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eorde  particalière  qui  fait  apparaître  ^[iM^  magiqileiueiit 
la  monomaxde. 

« 

Mais  pourquoi  les  demandeurs,  qui  ont  prétendu  que 
cette  intelligence  était  perdue  dès  1861,  n'eii  ont*ik  pa^ 
fidt  preuve  ? 

Pourquoi  madame  Rémillard  admet-elle  que  jusqu'en 
1863,  sa  mère  avait  son  intelligence,  quoiqu'elle  lut  faible 
de  corps? 

Pourquoi  les  demandeurs,  en  ouvrant  leur  cause,  ont-ils 
commencé  par  dire  que  leur  mère  n'était  pas  folle,  mais 
seulement  que  son  esprit  était  affidbli  et  incapable  do 
résister  aux  suggestions  et  captations  du  défendeur  ?  Oe 
sera  à  eux  d'expliquer  ces  contradictions,  et  nous  venons 
maintenant  aux  iiedts  de  suggestions,  captations  et  ma- 
nœuvres frauduleuses  du  défendeur. 

Les  demandeurs  prétendent  que  le  défendeur  a  dû  aug> 
gérer  à  sa  mère  le  testament  en  question  après  avoir  capté 
son  esprit  par  des  menées  frauduleuses  et  mensongères 
dirigées  contre  les  demandeurs.  Je  dis,  a  dû  suggérer, 
car  on  n'en  voit  aucxme  preuve  "directe,  positive  :  le  toîit 
se  trouve  au  chapitre  des  présomptions,  des  probabilités 
iirées  de  #on  intérêt  à  ce  foire,  de  quelques  malheureuses 
difficultés  de  famille  qui  surgissent  parmi  celles  les  mieux 
constituées.  L'origine  de  la  difficulté  remonte,  suivant 
quelque  apparence  de  raison,  à  l'époque  de  la  lettre  de 
M.  Rémillard  au  défendeur,  à  la  suite  de  l'entrevue  du 
demandeur  avec  madame  Evanturel,  dans  laquelle  il  lui 
avait  demandé  sa  pratique  et  qu'elle  lui  avait  péremptoire- 
ment refusée.  La  lettre  de  M.  Bémillard,  je  dois  le  dire, 
n'est  pas  justifiable,  et  sous  le  rapport  des  menaces  de  ven* 
geances  personnelles  elle  est  regretable,  et  sous  le  rapport 
des  reproches  indirects  à  l'adresse  de  madame  Evanturd, 
elle  était  très  imprudente.  Le  défendeur  a  communiqué 
cette  lettre  à  sa  mère,  comme  je  l'ai  déjà  dit,  et  probable- 
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ment  qu'elle  a  pu  provoquer  en  faveur  du  défendeur  la 
donation  du  1er  décembre,  1860.  Mais  cette  donation  n'est 
pas  attaquée:  entre  ce  jour  jusqu'au  18  ftiai,  1861,  époque 
de  l'exécution  du  testament,  on  ne  voit  rien  de  la  part  du 
défendeur  qui  puisse  justifier  l'accusation  que  les  deman- 
deurs portent  contre  lui,  d'avoir  par  ses  actes,  ses  menées, 
et  une  tactique  de  dénigrement  de  ses  sœurs  et  beaux 
frères,  capté  la  bonne  volonté  de  sa  mère  au  détriment  de 
ses  sœurs,  et  induit  sa  mère  à  altérer  son  premier  testa- 
ment. Elle  ne  demeurait  pas  chez  lui,  mais  occupait  une 
maison  peu  éloignée  de  celle  du  défendeur,  mais  toujours 
distincte  et  séparée  de  celle  du  défendeur.  Il  est  vrai  que 
c'est  le  défendeur  qui,  vers  le  8  ou  4  mai,  1861,  informa  M. 
leEecorder  Crémazie  du  désir  de  sa  mère  de  le  voir;  mais 
qu'y  art-il  d'exti*aordinaire  en  cela  ?  M.  Crémazie  nous  dit 
que  dans-  cette  entrevue  madame  Evanturel  lui  a  avoué 
qu'elle  l'avait  iiût  demander  par  son  fils  au  sujet  de  son  tes- 
tament qu'elle  voulait  faire  ;  et  qu'elle  le  requit  de  prendre 
des  notes  à  ce  sujet.  Elle'  lui  avoua  qu'elle  avait  des  sujets 
de  plaintes  contre  ses  gendres.  M.  Crémazie,  sur  cela,  dé- 
clara qu'il  n'aimait  pas  agir  vu  sa  position  de  Recorder,  et 
lui  demanda  si  elle  avait  des  avocats,  et  sur  sa  déclaration 
qu'elle  avait  MM.  Casault  et  Langlois,  il  lui  dit  de  s'adres- 
ser à  eux,  et  obtint  d'elle  la  permission  de  leur  remettre  les 
notes  qu'il  venait  de  prendre.  Du  témoignage  de  M. 
Casault  il  résulte  bien  que  vers  le  conmiencement  de  mai, 
1861,  le  défendeur  l'aurait  averti  que  sa  mère  désirait  le 
voir  au  sijjet  de  son  testament,  mais  y  art-il  en  cela  rien  de 
reprehensible  ?  Il  y  a  aussi  le  fait  que  M.  Casault  a  été 
requis  par  une  note  écrite  de  la  main  d'un  enfant  de  se 
rendre  chez  M.  Petitclerc  pour  l'exécution  du  testament. 
Encore  là  n'y  a-t-il  rien  pour  justifier  les  accusations  de 
fraudes  et  de  captation. 

La  visite  du  Dr.  Landry,  en  été  1861,  pour  constater 
l'état  mental  de  sa  mère,  ne  peut  être  reprochée  au  défen- 
deur, qui,  ayant  probablement  entendu  dire  que  l'on  criti* 
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fcterait  le.  testament  de  sa  mère,  a  pris  cette  sage  précati' 
tion,  et  il  suffit  de  connaître  le  nom  du  médecin  pour  se 
persuader  de  sa  compétence  sous  tous  les  rapports,  pour 
constater  le  fait  de  l'existence  de  Pintelligence  de  la  testa* 
trice.  J'avoue  qu'en  thèse  générale  les  moyens  de  capta- 
tion et  de  suggestion  doivent  être  reçus  &vorablement,  vu 
la  difficulté  de  prouver  ces  faits,  vu  surtout  que  le  légar 
taire  qpi  aurait  pris  ces  moyens,  doit  être  supposé  avoir  en 
même  temps,  pxis  ceux  de  cacher  et  de  dissimuler  avec 
habileté  toutes  ses  manœuvres  frauduleuses.  Mais  dans  cq 
eas-ci,.pour  prouver  cotation  etsuggestion,*il  faut  d'abord 
montrer  que  madame  Evanturel  fût  tellexi^ent  faible  d'es' 
prit,  eût  tellement  perdu  de  sa  volonté  énergique,  quelle 
pouvait  facilement  devenir  le  jouet  et  la  victime  des  mar 
nœuvres  du  défendeur.  Or,  le  contraire  m'est  apparu  de  la 
lecture  souvent  répétée  et  de  l'apj^éciation  des  faits  de  la 
eause  :  il  faudrait  en  second  lieu  que  l'on  prouvât  contre 
le  défendeur  des  démarches,  des  actes  quelconques  de 
nature  à  faire  voir  qu'il  ait  sollicité^  importuné  ou  menacé 
sa  mère,  et  ce  à  un  point  de  la  maîtriser,  de  lui  feiire  perdre 
Fusage  de  son  bon  jugement,  en  un  mot,  au  point  de  subs* 
tituer  sa  propre  v(donté  à  la  sienne.  Or,  on  ne  voit  rien 
de  8em:blable  certainement  jusqu'au  moment  de  l'exécution 
du  testament.- 

On  a  invoqué  camme  très  forte  contre  le  défendeur  la 
drconstance  mentionnée  par  le  témoin  M.  Suzor^  dans 
laquelle  le  défendeur  dit  à  sa  mère,  en  parlant  de  M« 
Suzor,  chassez  moi  cette  canaille.  Mais,  outre  que  ceci  ne 
démontre  qu'une  querelle  entre  deux  beaux-firères,  on  peut 
dire  qu'il  est  admis  par  M.  Suzor  qu'il  est  d'un  tempéra- 
ment très  irascible  ;  il  a  donc  pu  dire  en  cette  occasion 
quelque  chose  de  blessant  sans  pouvoir  s'en  rappeler  lors 
de  son  examen.  D'ailleurs,  il  est  témoin  intéressé  et 
eomme  tel  aux  yeux  du  juge,  sa  déposition  doit  être 
appréciée  avec  beaucoup  de  circonspection^  Q  y  a  preuve 
même  que  pendant  l'enquête  en  cette  cause  sa  violence  l'a 
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|>Ortè  jttsqtL^à  montrer  k^poing  au  dëfendéïit  .eau  î>l^ii& 
cour.  Il  est  heureux  pour  lui  qu'un  geste  «osa  «ôgnifr 
^oatîf  n'ait  pas  été  saisi  par  le  juge,  qïli^  dans  ce  cas^  «uiai^ 
eu^  sans  aucun  doute,  le  pénible  devoir  de  kd  &ûre  corn» 
{^rendre  d'une  manière  pratique  rincouyenance  d'une 
pareille  conduite. 

Je  n^adopte  pas  comme  nëcessitaiA  ces  suggestions  «t 
cette  captation^  le  faitdequerdlefrentre  M.^Tizor)  M.  Sémil- 
lard  et  le  défendeur^  le  fait  que  le  dèfi^deur  avait  informé 
M.  Cirémazie  ou  M^  Oaisault  du  désir  de  les  Toir  à  propos 
de  son  teeAam^it:  ce  sont  de  ces  choses  parfaitemei]^ 
loompatibles  avec  f  absence  de  fraude.  Je  dirai  plus,  que 
dans  mon  opinion)  il  n'y  aurait  pas  suggesticm  et  captation 
dans  le  fait  qu'un  légataire  aurait  prié  un  testateur  de 
tester  en  sa  faveur,  pourvu  que  le  testateur  n'eût  pas  été 
trompé  ni  circonvenu^  et  qu^il  fdt  en  possession  d'un  degré 
d'intelligence  suffisant  pour  pouvoir  valablement  tester. 
Le  dol^  la  fraude,  le  défaut  dHntelligence  sont  les  bases  de 
la  captation  et  de  la  suggestion.  Les  autorités  ancieauies 
et  modernes  sont  positives  à  cet  égard,  et  avec  sagesse. 
Autrement,  il  n'y  aurait  pas  de  raj^xnrts  i>os8ibles  entre  un 
testateur  et  un  légataire  qu'il  désirerait  avantager  :  tout 
serait  interprété  défavorablement,  et  que  deviendrait  la 
liberté  de  tester  que  l'on  fait  si  haut  sonner?  Elle  dispa^ 
raîtrait  à  la  demande  d'un  en&nt  dénaturé  qui  voudrait 
se  soustraire  à  une  juste  ethérédation  sous  le  prétexte 
lotile  qu'im  légataire  ou  héritier  plus  digne,  qui  au^aitt 
mérité  bien  mieux  que  lui  les  &vears  du  testateur,. aurait 
eu  l'imprudence  de  fidre  quelque  démarche,  soit  poux  se 
procurer  cette  faveur  ou  pour  faciliter  au  testateur  l'occa^ 
sion  d'elécutei^  eeê  volontés.  Mais  on  dit  que  madame 
Evanturel  avait  regretté  son  testament.  Je  né  vois  rien  de 
semblable  dans  la  déclaration  qu'elle  a  faite  qu'elle  a.vait 
été  forcée  de  fidre  des  pajners.  EUe  a  pu  être  forcée  par 
les  drcoiustances,  mais  n<m  par  le  défendeur,  et  elle  a 
persisté  dans  ce  testament  qu'elle  pouvait  changer  chaque 
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jour.  "EUe  ne  le  change  pas^  elle  reçoit  les  visites  de  ses 
filles  sans  empêchement  tous  les  jouxS)'  et  il  lui  ieiurait  suffi 
d'un  mot  pour  avoir  un  notaire.  ' 

Dans  la  présente  cause,  outre  le  fait  de  Tintelligence  de 
.  la  testatrice  au  moment  de  l'exécution  de  son  testament,  à 
tin  degré  qui  ne  laisse  dans  mon  esprit  aucun  doute  sur 
sa  capacité  légale  de  faire  cet  acte  civil  de  tester,  nous 
avons  dans  le  témoignage  la  preuve  de  ses  motife  de 
changer  son  premier  testament,  de  laisser  la  plus  grande 
partie  de  ses  biens  au  défendeur,  la  détermination  arrêtée 
depuis  longtemps  d'avantager  le  défendeur  bien  plus  que 
«es  autres  enfants,  détermination  qu'elle  a  plusieurs  fois 
exprimée  tant  avant  que  depuis  la  date  de  son  testament, 
elle  a  même  dit  à  une  de  ses  filles  :  "  Vous  ne  serez  pas 
riches,  vous  n'aurez  pas  grand'chose,  "  ou  autres  paroles 
de  même  portée.  Je  considère  donc  que  les  demandeurs 
ont  failli  dans  leurs  allégations  de  l'insuffisance  de  l'intelli*- 
gence  de  madame  Evantuxel,  dans  les  accusations  de 
suggestions  et  de  captation,  accompagnées  de  dol  et  de 
fraude,  ou  au  moins  de  rien  de  précis,  positif,  ni  concluant, 
et  surtout  au  moment  de  l'exécution  du  testament,  en  un 
mot  les  défendeurs  ont  failli  de  prouver  ce  qui,  suivant 
moi,  était  indispensablement  nécessaire,  savoir:  grande 
Mblesse  d'esprit  et  pernicieuse  influence.  (1) 

Quels  ont  été  les  motifs,  les  raisons  de  la  testatrice  pour 
changer  son  testament?  Il  est  peut-être  difficile  de  les 
expliquer  complètement  Nous  devons  les  respecter  parce 
que  rien  ne  constate  leur  futilité  ni  leur  fausseté.  En  les 
supposant  fondés  sur  le  désagrément  qu'elle  aurait  éprouvé 
de  voir  ses  enfants  se  retirer  peu  à  peu,  et  comme  par 
degrés,  de  chez  elle,  cesser  leurs  fréquentes  visites,  leur 
abstention  de  prendre  part  aux  réunions  habituelles  du 


(l)  Trébnchet,  Jnrispradence  de  la  Médecine,  paj^s  111  à  116  :— Briand  et  Chan- 
dé,  Médecine  Légale,  page  514  : — Englieh  Eoclesiastioal  Reports,  avec  préois  de  la 
célèbre  cause  Oreenwood  vs.  Greenwood  :— 1  Roberts  on  mils,  page  40  :— Modem 
Probate  of  WUls,  pages  105, 118, 123, 140, 144  :— 2  Soefve,  Questions  Kotables,  ch. 
00,  page  140,  et  en.  80,  page  160  :— Merlin,  Répertoire,  vbo.  Suggestions,  page  405. 
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dimanche,  en  les  snpposant  même  fondés  sur  ïe  àésagté^ 
ment  que  lui  auraient  causé  les  querelles  entre  ses  gendres 
et  son  iils,  sur  leurs  mauvais  rapports,  il  n'y  aurait  là  rien 
que  nous  pourrions  sérieusement  blâmer  et  considérer 
comme  insuffisant  pour  justifier  son  changement  de 
Tolonté.  En  les  supposant  fondés  sur  la  colère  même 
nous  n'aurions  rien  à  critiquer,  car  il  est  admis  à  l'heure 
qu'il  est  que  le  testament  fait  sous  ce  motif  est  valable  en 
loi. 

A-t-elle  roulu  avantager  son  fils  seulement  parce  qu'il 
avait  une  nombreuse  famille,  que  comme  aîné  et  seul 
garçon  il  serait  capable  de  protéger  ses  sœurs  non-seule-» 
ment  par  sa  fortune  mais  par  l'influence  de  sa  position  en 
politique.  A-t-elle  voulu  conserver  ses  biens  au  nom 
Evanturel.  On  a  vu  de  ces  exemples  et  on  en  voit  tous 
les  jours,  surtout  en  Angleterre,  dans  un  but  bien  connu.^ 
A-t<lle  vu  que  ses  trois  gendres  ne  sauraient  conserver 
la  part  de  fortune  qu'elle  donnerait  à  ses  filles,  vu  surtout 
que  l'un,  M.  Paré,  aussi  bien  que  M.  Suzor,  ou  avaient  été 
malheureux  en  affaires  de  commerce,  ou  ne  lui  présentaient 
pas  les  garanties  qu'elle  exigeait  pour  leur  confier  une  partie 
de  ses  biens.  A-t-elle  vu  dans  M.  Rémillard  de  meilleures 
garanties  ?  Ce  sont  là  autant  de  secrets  pour  nous,  et  qu'il 
nous  est  inutile  de  vouloir  approfondir.  La  volonté  d'un 
testateur,  sain  d'esprit,  mémoire  et  entendement,  sans 
suggestion  et  captation,  fruits  de  la  fraude,  seule  justifie 
les  dispositions  testamentaires^  sic  vohy  sic  jubeo  :  c'est  la 
suprême  loi  que  nous  devons  respecter  et'  exécuter  dans 
son  intégrité.  Mais,  après  tout,  peut-on  dire  que  les  de- 
mandeurs, et  les  autres  enfants  de  madame  Evanturel  eh 
soient  absolument  déshérités  ?  Non.  La  part  du  défendeur 
est  meilleure  sans  doute,  mais  ne  l'est  pas  d'une  nianière  à 
blesser  toute  justice.  La  fortune  de  M.  Evanturel  pouvait 
être,  d'après  ce  que  je  vois,  d'à  pea  près  20  à  ^22,000. 
La  moitié  a  été  donnée  par  parts  égales  entre  tous  les 
enfants  suivant  le  testament  de  M.  Evanturel,  père,  moins 
cependant  le  legs  de  l'emplacement,  rue  Saint-Louis,  fait 
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au  défendexur  setd.  Le  reste  JS10,000  est  laissé  au  défen- 
deur à  la  charge  de  payer  à  ses  quatre  sœurs  une  rente 
viagère  de  £25  chacune,  et  une  rente  de  «£15  à  chacune 
des  trois  sœurs  de  la  testatrice.  Les  sœurs  du  défendeur 
sont  toutes  jeuj^es  femmes,  et  les  dettes  sont  à  sa  charge. — 
Le  défendeur  aurait  donc  <£145  de  rente  viagère  à  payer 
sur  son  propre  usufruit  de  biens  laissés  en  propriété  à  ses 
enfants. 

Pour  me  résumer,  je  dirai,  en  deux  mots,  qu'obligé  par 
le  jugement  de  la  Oour  du  Banc  de  la  Eeine  de  considérer 
le  testament  de  madame  Evanturel  comme  revêtu  des 
formes  extérieures  légales,  je  dois,  en  sus,  dire  que  la 
preuve  faite  en  cette  cause  n'a  nullement  justifié  les  allé- 
gations de  suggestions  et  de  captation,  accompagnées  de 
faiblesse  d'intelligence,  contenues  dans  la  plaidoirie  des 
demandeurs,  etqu'en  autant  le  testament  doit  être  maintenu 
comme  légal,  et  l'action  des  demandeurs  renvoyée  avec 
âéx>ens. 

Jugement. — Considérant  que  la  Oour  du  Banc  de  la 
Reine  de  Sa  Majesté  pour  le  Bas-Canada,  par  son  jugement 
en  date  du  vingt  juin,  mil  huit  cent  soixante-et-cinq,  ren- 
versant celui  de  la  Cour  Supérieure,  en  date  du  cinq  sep- 
tembre, mil  huit  cent  soixante-et-quatre,  a  dit  et  déclaré 
que  le  testament  de  feue  Dame  Marie-Ânne  Bedard,  en 
question  en  cette  cause,  en  date  du  dix-huit  mai,  mil  huit 
cent  soixante-et-un,  passé  à  Québec,  par  devant  Mtre.  Jo- 
seph Petitclerc  et  confrère,  notaires  publics,  avait  été  dicté 
et  nommé  par  la  dite  Marie-Ânne  Bedard,  aux  dits  no- 
taires, suivant  et  conformément  à  la  loi  : 

Considérant  que  la  Cour  Supérieure  actuelle  est  liée  par 
ce  jugement,  et  doit  regarder  le  dit  testament  comme 
ayant  été  exécuté  avec  toutes  les  formalités  exigées  par 
la  loi  : 

Considérant  que  les  demandeurs  ont  failli  de  prouver 
les  allégations  de  leurs  réponses  spéciales  à  l'exception 
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péremptoire  en  droit  perpétuelle  du  défendeur,  relatires 
aux  faitB  de  eruggestion  et  captation  reprochés  au  défen- 
deur  par  les  demandeurs,  et  aussi  relatives  à  Tétat  mental 
de  la  dite  feue  Marie-Ânne  Bedard  et  à  sa  capacité  de  fiôre 
un  tel  testament,  la  Cour  renvoie  les  dit^s  réponses  spé- 
ciales des  demandeurs  : 

Considérant  qu'en  autant,  l'action  des  demandeurs  n'a 
plus  de  base  et  est  non  fondée,  la  Cour  renvoie  la  dite 
action  des  demandeurs,  avec  dépens  en  faveur  du  défen- 
deur. 

JoLY,  pour  les  demandeurs. 
FouENiER,  C.  E.,  Conseil. 
Langlois,  J.,  pour  le  défendeur. 


SUPERIOR  COURT.— QUEBEC. 

Before  : — Stuabt,  Justice. 

!Maguire Flairdiff. 
vs. 
Link Defendant. 


H«ld  :~lo.  That  an  affidarit  for  «m- 
»%e-arrêt  before  judgment  in  an  action  for 
money  paid,  laid  oat  andeipended»  and 
lent  and  advanoed  hj  the  plaintiff  to  the 
defendant,  and  at  hu  reqnegt,  is  bad  for 
not  distinotly  etatins  that  the  money  paid, 
laid  ont  and  expended  was  bo  paid,  &o., 
to  the  ase  of  tne  defendant,  and  at  his 
request 

20.  That  where  an  affidarit  for  the 
issuing  of  a  êaine-arritf  embraces  several 
causes  of  action  and  one  of  them  is  defeo- 
tively  stated,  it  vitiates  the  whole  affida- 
vit 


Jugé  :->lo.  Qo'un  affidavit  poor  s^aie- 
arrét  avant  jugement  dans  une  action 
pour  argent  payé  et  dépensé»  et  prdtéat 
avancé  par  le  demandeur  an  défendeur, 
à  sa  requisition,  n'est  pas  valable  s'il 
n'est  pas  distinctement  allégué  que  l'ar- 
gent payé,  prêté  et  avancé  a  été  ainâ 
Sayé,  etc.,  pour  l'usage  du  défendeur,  et 
sa  requismoB. 

2o.  Que  lorsqu'un  affidavit  pour  sûsie- 
arrêt  embrasse  plusieurs  causes  d'aotion, 
et  que  l'une  d'elles  n'est  pas  suffisamment 
énoncée,  tout  l'affidavit  se  trouve  vicié. 


Judgment  rendered  the  dth  October,  1865. 

The  action  was  coinmenced  by  a  saisie^arrét  before  judg- 
ment. The  plaintiff's  affidavit  being  worded  in  the  fol- 
lowing  manner  :  "  Denis  Maguire,  senior,  of  Montreal^ 
"  duly  appointed  agent  for  Bridget  Maguire,  the  plaintiff 
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"  being  duly  sworn,  doth  depose  and  say  :  That  George 
"  Link,  of  Pantzic,  in  Russia,  ship-owner,  is  well  and  truly 
"  indebted  to  the  plaintiff  in  a  sum  exceeding  forty  dollars, 
"  to  wit  :  in  the  sum  of  $1200.00,  for  goods  sold  and  deli- 
"  yered  by  the  said  plaintiff,  to  the  said  G-eorge  Link,  and 
"  for  moneys  paid,  laid  out  and  expended  by  the  said 
"  Bridget  Maguire,  to  and  for  the  said  George  Link,  and 
"  for  money  had  and  received  by  the  said  George  Link, 
"  by  and  through  his  duly  authorized  agent,  the  then 
"  master  of  the  vessel  Frederick  der  Grosse,  whereof  the 
^*  said  George  Link  was  then,  and  still  is  the  owner,  and 
"  for  the  amount  of  an  account  stated  and  settled  between 
"  the  said  Bridget  Maguire  and  the  said  George  Link,  by 
"  his  said  agent,  to  wit,  the  then  master  of  the  said  vessel, 
"  and  the  said  George  Link  beiug  then  absent  from  the  pro- 
"  vince,  and  for  commission  due  and  of  right  payable  by 
"  the  said  George  Link,  to  the  said  Bridget  Maguire,  for 
"'  and  ia  respeôt  of  the  msuaagement  of  ihe  business  and 
"  concerns  of  the  Said  George  Link:,  and  for  advances 
"  made  to  the  master  of  the  said  vessel  for  necessaries  and 
"  for  provisions  and  supplies  found  and  provided  by  the 
"  said  Bridget  Maguire,  to  the  said  George  Link,  repre. 
'^  sented  by  the  master  of  the  said  vessel,  as  aforesaid,  and 
'^  for  the  service,  use  and  interest  of  the  said  ship,  and  for 
"  freight  due  and  of  right  payable  by  the  said  George  Link 
^'  to  the  said  Bridget  Maguire. 

*'  That  the  provisions,  suppUes  and  necessaries  found  and 
"  provided  by  the  said  Bridget  Maguire,  and  received  on 
"  board  the  Frederick  der  Grosse^  were  so  furnished  in  the 
"  interest  and  for  the  service  of  the  said  vessel,  which  was 
"  a  foreign  vessel  then  in  the  port  of  Quebec,  in  the  prose- 
**  cution  of  a  voyage.  That  this  deponent  is  credibly  in- 
"  formed,  fee." 

Upon  the  above  affidavit  a  writ  of  saisie-arrêt  before 
jud^ent  issued,  and  the  vessel  Frederick  der  Grosse  was 
attached. 
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The  writ  having  been  retomed  and  the  amount  claimed 
having  been  deposited  in  Court)  the  defendant  moved  for 
the  quashing  of  the  writ  and  the  annulling  of  the  seizure. 

"  1°  Because  the  affidavit  upon  which  the  vrat  issued 
"  contains  and  sets  forth  various  causes  of  action  and 
'*  states  the  said  defendant  to  be  indebted  in  one  entire 


''  2^  Because  the  affidavit  does  not  distinguish  how 
"  much  is  due  on  each  account." 

"  8o  Because  one  of  the  said  alleged  causes  of  action  is 
"  *money  paid,  laid  out  and  expended,'  but  it  is  not  stated 
'*  that  such  money  was  paid,  laid  out  or  ezx)ended  at  the 
"  request  of  the  defendant." 

*'  4^  Because  another  of  the  said  alleged  causes  of 
*'  action  is  *  money  had  and  received  by  the  said  G-eorge 
"  Link,'  but  it  is  not  stated  that  such  money  was  received 
"  on  the  account  of  the  plaintiflF  or  to  or  for  the  use  of  the 
"  plaintiff." 

"  5^  Because  the  said  affidavit  doth  not  state  vnth  refe- 
"  rence  to  another  ground  of  action  therein  set  forth  ;  to 
"  yni  :  ^  The  Inanagement  of  the  said  defendant's  business 
*'  upon  which  commission  is  charged,'  that  such  mana- 
'^  gement  was  at  the  instance  and  request  of  the  defen- 
"  dant." 

"  6°  That  another  ground  or  cause  of  action  contained 
'*  in  the  said  affidavit  is  :  '  Freight  due  and  of  right  pay- 
'*  able  by  the  said  George  Link  to  the  said  Bridget  Ma-. 
''  guire,'  and  the  said  affidavit  doth  not  shew  in  any  man- 
*'  ner  what  the  said  freight  or  goods  consisted  o^  or  for 
"  whom  the  work  of  carj^g  goods,  if  any  were  carried, 
*'  was  done  or  who  earned  such  freight,  and  because  there 
"  is  nothing  to  shew  that  any  goods  were  carried  by  the 
*'  plaintiff  for  the  defendant  and  at  his  request." 
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^  7^  Because  the  said  affidayit  being  bad,  irregular  and 
"*'  insufficient  in  the  above  mentioned  material  parts,  is  bad 
*^  for  the  whole,  and  was  not,  and  is  not,  l^nfficient  in  law  to 
"  warrant  the  issuing  of  any  writ  of  arret  simple  thereon." 

Holt,  for  defendant  : — In  supi)ort  of  his  motion  argued 
that  the  affidavit  was  insufficient  and  defective  in  several 
material  parts.  In  the  first  place,  although  the  affidavit  sets 
forth  several  grounds  or  causes  of  action,  the  indebted- 
ness is  fixed  and  iswom  to  in  one  entire  sum  without 
specifying  iu  what  amount  the  defendant  is  indebted  for 
each  separate  cause  ;  the  affidavit  is  fuxther  defective  in 
not  shewing  that  the  money  alleged  to  have  been  paid, 
laid  out  and  expended,  and  lent  and  advanced  by  the 
plaintiff  to  the  defendant,  was  so  paid,  laid  out  and  ex- 
pended by  the  plaintiff  for  the  use  and  advantage  of  the 
defendant,  and  at  Us  special  request.  There  are  several 
authorities  establishing  this  point  :  (1) 

It  may,  therefore,  be  assumed  as  established  that  the 
affidavit  is  defective  in  part,  but  it  had  been  held  that 
were  an  affidavit  is  defectively  stated  in  part  the  whole 
affidavit  is  bad.  The  case  of  Baker  vs.  Wells,  1  Dowlings, 
Bep.  631,  is  exactly  in  point,  it  being  held  in  that  case  that 
where  an  affidavit  to  hold  to  bail  embraces  several  causes 
of  action  and  one  of  them  is  defectively  stated,  it  vitiates 
the  whole  affidavits 

In  the  case  of  Jones  vs.  Collins,  6  Dowling's  Eep.,  533, 
Williams,  Justice,  said  :  "  The  case  of  Prior  vs.  Lucas, 
*^  establishes  this  rule  that  where  the  total  amount  sworn 
'•  to  is  not  mixed  up  with  what  is  partiy  good  and  partly 
"  bad,  but  where  distinct  and  separate  causes  of  action  in 
*'  separate  amounts  are  sworn  to,  the  affidavit  is  good  as  to 
^  that  amount  in  respect  to  which  it  is  correct  and  the 


0)  Harrison's  DigMt,  338,  Vriohs  vs.  Poole,  4  M.  and  R.,  448  ;  9  B.  and  C.  543  :— 
1  Bowling's  lUp.  333,  Vigor  HoIye.  Deleffal  :— 2  B.  and  Adol,  671,  Vigor  et  al  ts. 
Delegal  :~Vide,  1  Ser.  and  Lowb.  R.,  p.  339,  Byre  ts.  Hntton  :— Sor.  and  Lowb.  R. 
1».  421,  Brovn  vs.  Gamier:—  7  BaaC»  194.  Perk  tb.  Seveia. 
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"-  Court  will  not  dificharge  tbe  def^dant  altogether  for 
"  such  an  objection.** 

But  in  the  present  case  the  amount  of  each  distinct  and 
separate  cause  of  action  is  not  set  forth,  they  are  all  joined 
in  one  entire  sum,  which  is  sworn  to,  and  the  affidavit 
being  bad  in  part  in  not  showing  that  the  money  paid 
was  paid  for  the  benefit  of  «the  defendant,  and  at  his  re- 
quest, must  be  held  to  be  bad  altogether,  and  the  writ 
issued  in  virtue  of  it  quashed  and  set  aside.  (1) 

Heabn,  for  plaintiff: — Contended  that  Ihe  cases  cited 
by  the  defendant,,  in  support  of  his  motion,,  did  not  apply 
to  this  cafie,  as  the  affidavit  for  saisie^rrét  waa  necessary 
under  the  provision  of  a  special  statute,  which  only  re- 
quired that  the  amount  due  should  be  clearly  set  forth  in 
the  affidavit  without  rendering  it  necessary  to  set  out  the 
full  details  of  the  causes  of  acticm.  ^ 

Judgment  : — The  Court  having  heard  the  parties  respec- 
tively upon  the  rule  of  the  fifth  day  of  September  last» 
obtained  by  the  defendant  upon  his  motion  to  set  aside 
and  quash  the  writ  of  attachment,  saisie^rrét  simple^  in  tins 
cause  issued,  for  the  reasons  in  the  said  moti(»i  mentioned,, 
doth  declare  the  said  rule  absolute,  and  thereupon,  doth 
set  aside  and  quash  the  said  writ  of  attachment  with  costs 
against  the  said  plaintiff. 

Macadams,  for  plaintiff. 
HsABN,  Counsel. 
Pembebton,  for  defendant. 
Holt  &  Irvine,  Counsel. 


a  I  Dowling^  Rep.  631,  Bak«r  vs.  Wells,  318,  Bisk  tb.  Almond  >-l  Gr.  and  IL 
23d,  Baker TS.  Wells:— S  Mee.  and  W.  67,  Caunoe  tb.  Riely:— 3  Dowling's  Rep.„ 
664,  Raggett  ts.  Gut,  1  H.  and  W.  198  :— 4  Dowling's  Bep.,  34,  Drake  tb.  Hardini^:— 
1,  H.  and  W.,  364. 


QUEENS  BENCH, 

APPEAL  SIDB. 


Sir 


DISTRICT  OF  MONTREAL. 


Before  :— Duval,  Chief-Jtustice,  Meredith,  Dbummond 
and  MoNDELET,  Jnstices. 

BissoNNETTE,  e/ a/ Appellants. 

and 
Bornais Respondent. 


IsAB  aetion  for  malloioui  aireat  and 
imprisonment  bronght  againaitwo  magis* 
trates,  and  also  against  the  eomplainant, 
and  the  bailiff  wlio  oonyeyed  the  plaintiff 
tojaU. 

Held,  in  the  Superior  Cenrt»  Mon- 
treal:—That  the  oompliunant  had  acted 
wit^  malice,  and  that  the  magistrates  had 
lent  themselves  t^  bis  views  and  had 
issued  an  illegal  wBrant. 

In  appeal:  —  lo.  That  the  complai- 
■ant  haa  eood  ground  for  making  his 
aiSdavit  before  the  magistrate,  but  had 
Dot  participated  in  any  of  the  subsequent 
nroceedings  ;  that  the  bailiff  had  in  good 
laith  ezeoutod  the  magistrates  warrantr 
sad  that  ae  against  the  oomplalnaot  and 
bailiff,  th»  action  must  be  dismissed. 

2o.  That  the  magistrates  had  issued^a» 
illegal  warrant  and  were  liable  to  the 
plaintiff  in  damages,  but  that  the  sum 
awarded  by  the  Court  below  was,  under 
all  the.oiroumstano6e»  ezoesrire. 


pou 

prisonnement  malicieux  contre  deux  juges 
de  paix,  et  aussi  contre  le  plaignant,  et 
rhuissier  qui  avait  oonduit  le  demandeur 
en  prison. 

Jugé,  dans  la  Goui  Supérieure,  Mont- 
réal : — Que  le  plaignant  avait  agit  ma- 
Uoieusement,  et  que  les  jugée  de  {mùx 
s'étaient  prêtés  à  ses  vues,  et  avaient 
émané  un  warrant  Ulégal. 

En  appel  :~lo.  Que  le  plaignant  avait 
de  bonnes  raisons  pour  faire  son  affi- 
davit devant  les  juges  de  paix,  mais  n'a- 
vait nullettent  participé  dans  les  procé- 
dures subséquentes;,  que  l'huissier  avait 
agit  de  bonne  foi  en  exécutant  le  warrant, 
des  juges  de  paix^et  an»  ^uant  an  plai- 
gnant et  à  rhuissier».  raotion  devait  être 
renvoyée. 

2o.  Que  les  jugée  de  paix  avaient  éma- 
né un  warrant  illégid  et  étaient  passibles» 
de  dommages  enrers  1«  demandeur,  mais 
que  la  somme  accordée  par  la  Cour  infé- 
rieure était,  sous  tentée  les  ciroonstanoes». 
excessive. 


Judgment  rendered  the  8th  March,  1866. 

The  action  was  brought  by  the  respondent,  against 
Anaclet  Bissonnette  and  Joseph  Bissonnette,  Justices  of  the 
peace,  Joseph  Mongeau,  bailiff  of  the  Superior  Court,  and 
Joseph  Duquêt,  all  of  the  parish  of  St.  Valentin,  district  of 
Iberville,  appellants,  to  recover  $1000  damages  for  an 
alleged  maUcioua  arrest  and  imprisonment  of  the  respon- 
dent. It  appeared  that  on  the  12th  June,  1860,  Duquet 
made  a  complaint  on  oath  before  Ansiclet  Bissonnette,  as. 
Justice  of  the  peace  in  the  following  terms  : 

"  Le  dit  Joseph  Duquet  déclare  que  vers  le  15  mai 
"  maintenant  dernier,  il  a  été  informé  que  le  nommé  Jean- 
**'  Baptiste  Bornais,  actuellement  un  des  membres  du  canr 
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^  seil  municipal  de  la  paroisse  St.  Yalentin,  aurait,  dans  le 
^'^  cours  de  juillet,  1859,  ou  vers  ce  temps-là,  et  même  dans 
^  le  cours  du  printemps  de  la  dite  année,  1859,  conspiré 
^*  félonieusement  contre  la  vie  du  dit  Joseph  Duquet,  celle 
'*  de  sa  femme  et  de  ses  enfants,  en  prenant  des  moyens  de 
^'  démolir,  de  nuit,  en  un  coup  de. main,  la  maison  de  la 
*'  dite  école  qu'habitaient  alors,  et  qu'habitent  encore,  les 
'*  dits  Joseph  Duquet  et  sa  femme  et  ses  enfants,  sans  spé- 
'*  cification  du  moment  où  il  (le' dit  Jean-Baptiste  Bornais) 
^*  exécuterait  son  projet;  qu'il  s'en  suit  que  le  déposant 
^'  est  dans  une  crainte  continuelle,  et  surtout  depuis  la 
"  semaine  dernière,  car  pendant  une  nuit  de  cette  dernière 
^'  semaine,  le  dit  Joseph  Duquet  entendit  du  bruit  à  la 
*'  porte  de  la  cuisine  et  s'aperçut  qtf  on  voulut  l'enibncer, 
'*  mais  s'étant  levé,  les  malfaiteurs  s'enfuirent,  et  le  dit  Jo- 
"  seph  Duquet  en  vît  plusieurs  par  le  chassis  de  la  chambre, 
"  qui  paraissart  s'éloigner  de  la  maison,  se  dirigeant  sur  la 
^'  terre  de  monsieur  Héneault,  près  de  la  ligne  de  Tous- 
"  samt  Martin." 

On  this,  a  warrant  was  issued  by  Anaclet  Bissonnette 
against  the  respondent»  who  was  brought  before  the  two 
Bissonnettes  as  Justices  of  the  peace,  who,  ailer  hearing 
evidence,  issued  a  warrant  to  Mongeau,  a  bailiiST,  to  commit 
the  respondent  to  the  Montreal  jail,  there  to  be  detained  ac- 
cording to  law.  The  respondent  was  Hberated  from  jail 
on  a  writ  of  habeas  corpus^  and  instituted  the  action.  The 
defendants  severed  in  their  defence,  the  magistrates  plead- 
ing a  general  dénégation;  Duquet  .that  he  acted  without 
malice,  and  that  the  allegations  of  the  complaint  were  true, 
but  that  he  had  nothing  to  do  with  any  subsequent  proceed- 
ings adopted  by  the  co-defendants,  and  was  not  respon- 
sible for  them.  Mongeau  pleaded  that  he  acted  in  good 
faith,  in  obedience  to  the  warrant  of  the  magistrates,  and 
could  not  be  held  liable  in  damages. 

Monk,  Justice  : — ^Held  that  malice  was  proved  as  against 
Duquet,  and  that  the  magistrates  had  lent  themselves  to 


379 

his  Tiews,  and  sent  the  plaintiff  to  jail  without  legal  autho- 
nty  or  reasonable  grounds. 

Judgment.— Superior  Court,  Montreal,  26th  June,  1866  : 

"  La  Cour,  etc. — Considérant  que  le  demandeur  a  fait 
"  preuve  des  allégations  essentielles  contenues  en  sa  décla- 
"  ration,  a  condamné  et  condamne  les  défendeurs  solidaire- 
"  ment  à  payer  au  demandeur  la  somme  de  JBIOO,  du  cours 
"  actuel  de  cette  province,  de  dommages  pour  les  faits 
"  énoncés  en  la  dite  déclaration,  avec  intérêt  sur  icelle  à 
"  compter  de  ce  jour,  et  les  dépens." 

In  appeal. — ^Duval,  Chieiy^ustice: — Could  see  no  reason 
whatever  for  joining  the  bailiff  in  an  action  like  this.  He 
had  executed  the  warrant  of  the  magistrates  taking  it  for 
granted  it  was  a  legal  warrant.  As  to  Duquet  he  had  good 
ground  for  believing  his  house  would  be  attacked;  there 
was  a  strong  antipathy  against  him,  he  made  an  affidavit 
and  prayed  for  justice,  but  took  no  farther  action  in  the 
matter.  The  warrant  of  the  magistrates  was  illegal,  and 
one  of  them  had  evidently  taken  sides  with  one  of  the 
parties^  and  should  not  have  interfered  as  a  magistrate. 

The  two  magistrates  had  signed  the  warrant,  however, 
and  must  be  held  responsible,  but  tbe  damages  awarded 
in  the  Court  below  were  held  by  this  Court  to  be  exces- 
sive, and  would,  therefore,  be  reduced. 

Judgment  in  appeal  : —  "  Considérant  que  la  preuve 
offerte  par  l'intimé  ne  justifie  pas  la  condamnation  aux 
dommages  et  intérêts  prononcés  par  la  dite  Cour,  contre 
Joseph  Mongeau  et  Joseph  Duquet,  deux  des  défendeurs 
en  la  dite  Cour,  appelants  devant  cette  Cour,  et  que  les 
dommages  et  intérêts  accordés  par  le  même  jugement 
contre  Anaclet  Bissonnette  et  Joseph  Bissonnette,  les  deux 
autres  défendeurs,  sont  excessLGs,  et  qu'il  y  a  erreur  dans  le 
dit  jugement,  cette  Cour  infirme,  etc.,  et  déboute  le  de- 
mandeur de  son  action  contre  les  dits  Joseph  Mongeau  et 
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JoBeptï  Daqnet,  avec  dépens  de  la  Cour  Sapêneure,  et  ooa- 
danme  les  dits  Anaclet  Bissonnette  et  Joseph  Bissoimette 
à  payer  au  demandeur  ^25,  etc.**  Costs  of  appeal  in  favor 
of  the  four  appellants. 

Leblanc,  Gassidt  &  Leblanc,  for  appellants. 
MoBEAU»  OuiMETTE  &  Chaflkau,  for  respondent 


CIECinT  COURT.— MONTREAL. 
.  Before  : — Badoley,  Justice. 

!Danserbau Plaintiffs 
vs. 
GriBABD .'. DtfemdofU. 


Held  :— That  a  gardtm  d'cjfim  Im  no 
afition  for  his  sllowanoe  anid  disbone- 
mentfl  against  the  êedn,  there  being  no 
eontraot    express   or    implied    between 


Jugé  }— Qn'uk  gaidlem  dVifiioe  n'a  pa» 
d'aetion  pour  son  salure  et  ses  débonnét 
oontre  le  saisi,  en  autant  qu'il  n'y  a  paa 
entre  eux  contrat  exprès  on  oonrenooa 


Judgment  rendered  the  30th  April,  1866. 

This  action  was  brought  to  recover  $87.01,  for  gardiens 
allowance  and  expenc^  in  taking  care  of  and  feeding  certain 
horses  seized  in  a  cause  formerly  pending  in  the  Superior 
Court,  Montreal,  in  a  suit  of  Fauteux  against  the  present 
defendant,  in  which  the  now  plaintiff  was  named  gardien 
d'office.  The  defendant  pleaded  :  1°  That  the  plaintiff  had 
n!ot  rendered  any  services  to  hm  os  gardien,  and  was  never 
employed  by  the  defendant,  and  had  noaction  against  him  : 
2^  Comt>ens^ion.  • 

Badoley,  Justice  : — ^Held,  that  no  action  lay  against  the 
defendant,  at  the  suit  of  the  plaintiff^  inasmuch  as  there 
was  no  contract  express  or  implied  between  them. 

Action  dismissed. 

Abchambault,  for  plaintiff. 
Dqbion  &  DoBioN,  for  defendant 
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COUR  SUPEEIEUER— QUEBEC 

KN  REVISION. 

Pïésents  :— BADOiiEY,  Gauthier  et  Taschereau,  Jugea 


No.  19S0. 


SCoTi • Demandeur^ 
vs. 
De  G-ASPé • D^endeur. 


Jagé: — lo.  Qu'on  ne  peut,  par  voie 
4'aetion,  demander  la  raoUfioation  d'un 
regutre  en  y  retranchant  dea  mots  eone- 
tatant  des  faits  aooessoires»  qui  ne  ton* 
ohent  en  rien  au  caraotère  de  Vaote,  fti  à 
l'état  oiTil  des  personnes. 

2o.  Que  la  prescription  de  six  mois  ne 
peut  être  invoquée  par  un  officier  publie 
qui»  quoique  dans  rezeroiee  de  ses  de- 
voirs, les  outrepasse,  et  se  permet,  dans  un 
but  malicieux,  des  choses  non  nécessaires 
A l'accompUssement  de  ses  fonctions;  et 
qu'alors  le  manque  de  bonne  foi  prive 
tel  officier  des  droits  et  privilèges  aocordés 
par  la  loi  aux  offioieis  pablici,  agissant 
oomme  tels. 

3o.  Que,  dans  l'espèce,  lo  demandeur 
avait  droit  À  des  dommages)  etqu'un  plai- 
doyer de  wm  9wn  infomytînu  ne  serait  pas 
reçu  de  la  part  du  défendeur,  parce^u'il 
devait  connaître  les  limites  de  ses  obliga- 
tions, et  savoir  qu'elles  ne  s-étendaient 
pas  à  écrire  dans  les  registres  des  mots 
ngurienx  à  l'adresse  d'aucune  partie. 


Heldc'^lt)»  That  the  correction  of  a 
register  by  striking  out  words  btating 
accessory  facts,  that  do  not  in  any  way 
affect  the  charaeter  of  the  ovto,  or  the 
civil  status  of  persons,  cannot  be  de-» 
manded  by  action. 

2o.  That  the  prescription  of  six  months 
cannot  be  invoked  by  a  public  officer  who, 
although  in  the  exercise  of  his  duties» 
goes  l^yond  them,  and  assumes,  mali-^ 
ciously,  to  make  entries  unneoessary  in 
the  accomplishment  of  his  functions  ;  and 
that  in  sucn  case  the  absence  of  good  faith 
deprives  such  officer  of  the  rights  and  pri* 
vileges  granted  by  law  to  public  officers, 
acting  as  such. 

3o.  That,  in  the  case  submitted,  the 
plaintiff  had  a  right  to  damages,  and  that 
a  plea  of  non  «vm  tn/ormattM  would  not 
be  permitted  on  behalf  of  the  defendant, 
inasmuch  as  he  ought  to  have  known  the 
extent  of  his  obligations,  and  that  they 
did  not  extend  to  enter  in  registers  iigu* 
rioua  words  in  relation  to  any  person. 


Jugement.rendu  le  1er  Juin,  186& 


Par  sa  déclaration  le  demandeur  alléguait  : 

1°  Que  le  défendeur  était  curé  de  la  paroisse  de  St. 
Apollinaire,  et  que,  comme  tel,  il  était  chargé  de  la  rédac- 
tion des  registres  d'état  civil,  qu'il  ne  pouvait  rien  y 
insérer  qui  ne  fut  point  essentiel  à  Pacte,  soit  sous  le  raj)- 
port  des  faits,  soit  sous'  le  rapport  des  mots,  et  encore  moins 
se  servir  de  sa  position  d^officier  public  pour  insérer  dans 
les  registres  des  mots  injurieux  pour  aucune  personne,  et 
ce,  dani^  le  but  de  satisfaire  sa  haine» 

2°  Que  le  défendeur,  lors  du  marii^  de  la  fille  mineure 
du  demandeur,  avait  écrit  de  sa  propre  main  dans  les 
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registres  tenus  par  lui,  *'  qu'il  avait  marié  Sara  Oôté,  fille 
du  demandeur,  malgré  t opposition  brutale  de  son  pereV 

8°  Que  ces  mots  comportaient  Une  injure  grave  contre 
le  caractère  dû  demandeur,  injure  d'autant  plus  grave 
qu'elle  était  permanente. 

Le  demandeur  concluait  à  ce  que  le  défe^ideur  fut  con- 
damné à  rayer  et  biffer  des  registres  les  mots  injurieux 
dont  il  se  plaignait,,  et  que  le  jugement  ordonnant  cela  fiit 
enregistré  dans  les  dits  registres.  Il  concluait,  de  plus^  à 
des  dommages  au  montant  de  «£200. 

Le  défendeur,  admettant  les  faits,  répondit  par  une  dé** 
I  fense  au  fonds  en  droit  dans  laquelle  il  allégxiait  : 

1°  Que  d'après  les  lois  en  force  en  cette  province  il 
n'existait  aucune  action  pour  faire  réformer  les  registres  de 
l'état  civil,  tel  que  demandé  par  l'action  du  demandeur. 

2°  Qu'en  loi  il  n'était  pas  vrai  de  dire  qu'il  ne  doit  être 
inséré  dans  les  registres  que  ce  qui  concerne  la  naissance, 
le  mariage  et  le  décès  des  individus,  et  que  rien  ne  défend 
d'y  insérer  ce  qui  n'appartient  pas  essentiellement  à  ces 
faits. 

3°  Il  invoquait  le  bénéfice  de  l'avis  d'un  mois  qui,  disait- 
il,  aurait  dû  lui  être  donné,  puisqu'il  avait  agi  comme  offi- 
cier public. 

4°  Il  invoquait  la  prescription  de  six  mois  contre  l'action 
du  demandeur. 

5°  Il  prétendait  que,  d'après  la  loi  du  pays,  les  mots  ne 
pouvaient  être  biffés,  tel  que  demandé,  et  qu'en  admettant 
qu'il  y  eut  quelque  chose  d'illégal,  il  ne  pouvait  y  être 
remédié  que  par  une  mention  en  marge  et  non  par  la 
radiation  d'aucune  partie  de  l'acte. 

La  Cour  Supérieure  par  son  jugement  du  9  avril,  1866, 
-  accorda  des  dommciges  au  montant  de  <£25,  mais  révisa  de 


âifé'  biffer  les  regiâtres,  et  même  d'y  fadre  enfrer  le  jugë^ 
ment  en  marge. 

Ce  jugement  fat  soumis  à  la  Cour  de  révision  sur  ins^ 
eription  du  défendeur. 

Bossé,  juxûor^  pour  le  défendeur  :  —  Le  demandeur 
eonclut:  1^  A  ce  que  les  mots  dont  il  se  plaint  soient 
rayés^et  bifies  du  registre  :  2^  A  ce  que  des  dommages 
au  montant  de  «£200  lui  soient  accordés.  A  la  pre 
mière  de  ces  prétentions,  le  défendeur  répond:  Que 
l'action  en  réformation  de  registre  n'existe  pas  en  Canada. 
En  effet  elle  n^existait  pas  en  France  lors  de  la  création  du 
Conseil  Supérieur,  ou^  du  moins  si  elle  y  était  quelquefois 
admise,  en  vertu  de  la  déclaration  de  1736^  art.  30,  (non  en 
force  dans  ce  pays,)  ce  n'était  qw  pour  des  erreurs  et  des 
omissions  qui  pouvaient  toucher  aux  questions  d'Etat. 
Cette  coutume  était  tellement  incertaine  et  mal  établie^ 
qu'il  fallut  faire  à  ce  sujet  la  déclaration  du  12  mai^  1782, 
et  la  loi  du  20  septembre,  1792.  Cette  législation,  subsé- 
quente à  la  conquête,  ne  pouvait  aucunement  être  invo-^ 
quée,  et  eut-elle  été  notre  loi,  elle  aurait  été  abolie  par  la 
85e  Gteo.  III,  cap.  4,. sec.  11  etlS.  (1)  D'ailleurs^  le  prêtre 
était  dans  rexécutioD:' de  son  devoir,  il  devait  mentionner 
l'opposition  du  père  et  le  jugement  intervenu  sur  icellc/ 
(2)  S'il  y  avait  mal  dans  la  qualification  que  le  curé  fit  de 
^opposition  c'était  jwir  un  writ  de  mandamtis  que  le  demàn-' 
deur  eut  dû  se  plaindre,  c'est  là  la  procédure  adoptée  dans 
exporte  Thibault,  C.  S:,  No.  1839  de  1840,  Les  conclusions 
du  demandeur  devaient  être  rejetées  car  il  ne  pouvait  tout 
au  plus  obtenir  que  mention  fat  faite  en  marge  du  juge- 
ment à  intervenir,  et  ce  n'était  pas  ce  quH  demandait.  (3) 


(1)  Panet  te.  Signây,  C  S.f  Québec,  Ko.  1246,  de  1823  :— Ordonnaiice  de  1667  :— 
]^jot  dn  Code  Cinl,  p.  162,  Coin-Delisle  et  Royer  :— Actes  de  l'Etat  civil,  p.  16. 

(2)  Ordonnance  de  1667  :— Stat.  Réf.,  B.  C.  ch.  20,  sec.  6. 

(3)  Déclaration  de  1736,  art.  30  :— MerUn,  Rept.  vbo.  Acte  de  l^tat  CitU  :— S» 
Ôeo.  III,  cap.  4,  sec.  13  :— 4  Favard  de  Langlade,  vbo.  Rectification  d'acte  de  l'Etat 
Civil,  p.  759  :— Marcadé,  sur  l'art.  99  :— Coin-Delisle  et  Royer,  sur  l'art.  99  :— Lébinre 
et  Carterets,  sur  l'art  IQO,  C.  N.,  Nos.  3  et  é,  p.  54  :-4  Jiocré,  E^lt  de»  Lois,  p.  165/ 
eap.  6,  Nb.  1. 
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Be  plus,  Tadte  une  fois  écrîi  ne  petit  pkiç  être  ihoùj^ 
piu*ce  qu'il  appartient  aux  parties,  au  public,  à  la  société,  et 
il  n'est  plus  permis  d'y  toucher,  (^ant  à  la  question  de 
dommages,  la  Cour  Inférieure  a  prétendu  que  les  offiiâers 
publics  n'avaient  pas  le  privilège  du  plaidoyer  mm  sum 
iftformaiuSy  le  défendeur  soumet  qu'il  y  a  là  erreur,  et  la 
question  a  été  jugée  en  ce  sens  dans  la  cause  de  Panet  vs» 
Signay.  Comme  dernière,  raison  le  défendeur  se  fonde 
pour  demander  le  renvoi  de  l'action  sur  k  prescription  de 
six  mois,  établie  en  faveur  des  officiers  publies  par  le  Stat. 
Ref ,  B.  C,  ch.  100)  sec.  8,  ce  statut  étsoit  la  reproduction 
du  statut  anglais  il  faut  suivre  pour  son  application  la  ju* 
risprudence  anglaise,  qui  étend  sa  protection  à  tous  ceux 
qui  ayant  agi  contrairement  à  la  loi,  et  ayant  commis  un 
acte  illégal  et  punissable,  ont  cependant  cru  qu'ils  avaient 
droit  de  le  faire,  quand  même,  disent  plusieurs  auteurs,  ils 
n'auraient  eu  aucune  cause  probable  de  soupçon.  (1) 

Badgley,  Juge: — La  mariée  était  mineure,  le  curé 
avait  cependant  droit  de  célébrer  le  mariage  en  vertu  du 
jugement  rendu  sur  l'opposition  que  son  père  avait  faite 
devant  le  conseil  de  famille,  et  en  célébrant  ce  mariage  il 
n'a  fait  que  son  devoir.  Mais  s'il  devait  fSaire  mention  de 
l'opposition,  ce  n'était  pas  à  lui  à  la  qualifier,  et  en  ajoutant 
le  mot  brutal^  il  a  certainement  commis  une  faute  qui  a 
causé  du  dommage  au  demandeur,  ces  mots  étant  pour  lui 
une  injure  grave.  Le  curé  est  tenu  de  faire  apparaître  au 
registre  que  toutes  les  formalités  nécessaires  ont  été  obser- 
vées, ainsi  que  ce  que  les  parties  lui  disent  d'essentiel  à  l'acte, 
mais  ce  n'est  pas  à  lui  à  qualifier  cette  déclaration  des  parties, 
et  dans  le  cas  actuel  ces  mots  n'étaient  certainement  pas 
nécessaires,  mais  au  contraire  ils  n'entraient  pas  dans  les 
formalités  requises  par  la  loi,  ni  dans  la  déclaration  que  les 
parties  devaient  lui  faire.  La  difficxdté  dans  cette  cause 
est  de  satisfaire  la  juste  réclamation  du  demandeur,  car  il 
est  évident  que  les  registres  ne  peuvent  être  bifil^s.    Si  la 

(1)  Wedge  ?8.  Barclay,  6  Adduon  et  Ellis,  063  :— W.  W.  and  D.  p.  271  :— Jones  k, 
Williams,  6  D.  and  R.,  p.  64  :— 3  B.  and  C,  p.  762  î— 1  Car  à,  Payne,  469,  669  :— 3 
Oranger  &  Soott,  p.  714  :— 3  Adolphus  &  BIUs,  p.  286  :— 2  Chitty's  Reports,  469  :— 4 
DongiaB,  p.  276. 
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question  se  présentait  devant  moi  pour  la  première  fois,  je 
n'hésiterais  pas  un  seul  instant  et  j'ordonnerais  d'entrer  le 
jugement  rendu  en  cette  cause  dans  les  Registres,  en 
marge  ;  mais  une  jurisprudence  contraire  est  établie,  et 
cette  question  a  déjà  été  décidée  dans  la  cause  citée  par 
le  défendeur,  de  Panet  vs.  Signay,  et  cette  jurisprudence, 
vjïB  fois  établie,  nous  devons  la  suivre  ;  nous  sonunes  donc 
d'aceord  à  confirmer  le  jugement  rendu  en  première  in^ 
tance.  Quant  à  la  question  de  dommages,  je  dois  déclarer 
que,  pour  ma  part,  si  j'eusse  été  le  juge  à  qui  cette  cause  a 
été  soumise,  d'abord,  je  n'aurais  pas  accordé  d^  dommages 
eussi  considérables,  parce  que  le  principal  but  de  l'action 
était  de  rétablir  la  réputation  du  demandeur,  compromise 
par  le  fiiit  de  cette  entrée  dans  les  registres  dés  mots  oppo- 
sition brutale^  J'aurais  donc  été  d'avis  d'accorder  $20  de 
dommages  avec  les  irais  d'une  cause  de  première  classe, 
qui  sont  assez  considérables,  mais  puisque  mes  deux  conr 
frères  sont  d'un  avis  contraire^  je  ne  crois  pais  à  propos 
d'enregistrer  mon  dissentiment  sur  cette  question  de  dom- 
mages. Et  le  jugement  rendu  le  9  avril,  1866,  par  Mons. 
le  Juge,  Taschekeau,  est  confirmé  dans  toutes  ses  parties^ 

Ce  jugement  est  dans  les  termes  suivants  : 

La  Cour,  etc. — ''  Oonadérant  que  le  demandeur  q. 
prouvé  d'une  manière  légale  les  allégations  principales  dç 
fia  déclaration  en  cette  cause»  et  notamment  que,  sans  rai- 
sons ou  motifs  apparents,  le  défendeur  en  constatant  le  11 
avril,  1864,  dans  les  registres  des  mariages,  sépultures  et 
naissances,  que,  comme  curé  de  la  paroisse  de  St.  ApoUi- 
xiaire,  il  était  obligé  de  tenir»  la  célébration  de  mariage  de 
^Sara  Coté,  fille  du  demandeur,  avec  Pierre  Masse,  a  entré  et 
écrit  de  sa  propre  main  les  mots  injurieux  ci-après  énoncés, 
«avoir  :  **  Malgré  l'opposition  bxuiale  d'Amable  Côté,  père 
**  et  tuteur  de  Sara  Côté,"  comme  faisant  partie  du  certifi- 
cat de  mariage  des  dits  Pierre  Masse  et  Sara  Côté: 

•*  Considérant  que  rien  ne  justifiait  ni  n'autorisait  le 

25 


386 

dêfeÈLdeur  cTénoncelr,.  dans^uh  registre  pubEc,  ttn'  faîf  d!e^ 
nature  à  blesser  les  sentimehts  ei^  à'  porter  atteinte  ail 
caractère  et  à  la  réputation  du  demandeur,  et  que  Tenon-^ 
ciation  de  ces  mots,  malgré  ToppoSition  brutale^  était  sans 
nécessité  aucune  : 

"  Considérant  que  le  défendeur,- comme  officier  puUio, 
ne  pouvait  être  de  bc^ine  foi  dans  l'exécution  de  ses^deVci» 
en  insérant  les  mots  injurieux  susdit8,.et  que,  comme  tel^-ii 
ne  peut  avoir  droit' aur  privilège  et- droit  conféré  auxoffif 
ciers  publics*  agissant-de  bonne  foi  dans  ^exécution  de  leur 
devoir  : 

''  Considérant  qu'en  autant  le  détendStif  n'a  pias  droit  à 
la  prescription  de  six  mois  par  lui  plaidée  et  mvoqisiée  en^ 
cette  cause: 

"'Considérant  que  le  demondeitr  ne  peut,  au  moy^eit 
d'une  action  K>n  procédure  de  la  nature  de  celle  par  lui 
prise  en  cette  cause,  et  sans  avoir  mis  en  cause  toutes  le^ 
parties  intéressées,  demander  que  les  mots  susdits  soient 
biffés  des^  dits  registres,  et  que  la  Cour  ne  peu*  entretenir 
son  action  à  cet  égard  : 

^  La  Cmr  déclare  qji'il  n'y  a  pas' Ueu,^  sa  moins  quant  à 
présent,  d'altérer,  changer  et  biffer  àtlinûie  partie  de  la 
dite  entrée  au  dit  registre.  En  conséquence  maintien^ 
mais  sans  frais,  le  septième  chef  de  la  défense  au  fonds  en 
droit  du  défendeur,  et  renvoie  les^  autre»  chefs  delà  dite 
défense  au  fonds  en  droit  du  défendeur,  avec  dépens  :  Et 
vu  les  faits  prouvés  dans^la  cause,  condamne  le  défendeur 
à  payer  au  demandeur  la  somme  de  vingtK^inq  louis  cou^ 
rant,  avec  intérêt  sur  icelle  à  compter  de  ce  neuf  avtit 
mil  huit  cent  soixanteet'six,  et  lés  dépens  d'une  action  de 
première  classe  de  cette  Cour,  comme  partie  des  dits  dom« 
mages. 

FouBNiEB  &  Gleason,  pour  le  demandeur. 
Bossé  &  Bossé,  pour  le  défendeur. 
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^^?SS  ™^^'  !     DISTRICT  OF  MONTREAL, 

APPEAL  SIDE.         ( 

Before  :— DuvAii,  Chief-Justice,  Atlwin,  Meredith, 
Drummond  and  Moicdelet,  Justices. 

Lenoik  dit  Rolland Appellant. 

and 
JoDOlN Respondent, 


Held»  in  the  SnMrior  Court  :— In  an  m- 
tUm  in  damftgei  lor  injury  to  the  feelinct 
aadoliftraetor  of  the  plaintiff  by  words  a3- 
dreMod  lo  liim,  in  tbe  ftrett,  b/  the  de- 
ftndant,  alleged  in  the  deelaratton  to  be 
aa  foUo*s:  "Rolland,  arrête  done. 
M  Quand  taie  payet-tu  ?  Piye  dene  tei 
"  dettee  avant  de  faire  le  monilenr,  gre- 
«<  din  que  ta  ei/'  the  woof  being  that  the 
wordB  nied  by  the  defendant,  ipeaking  to 
the  plaintiff,  were,  **V9Jb  tef  dettes, 
«  paye  tes  dettes,"  that  tte  aetion  was 
not  snstained  by  proof,  and  was  of  too 
trÎTial  a  nature  to  warrant  a  judgment  in 


In  appeal:— lo.  That  the  essential  al- 
legations of  the  declaration  were  proved. 

fo.   That  the  expressions  mnst  have 

.  woonded  the  seasibiUty  of  the  niaintiff, 

and  therefore,  gave  him  a  right  or  aetion. 

So.  That  a  reoeipt  signed  by  the  parties 
for  notes  received  as  eoUateral  seenrity  for 
the  plaintiff's  debt»  and  dated  Ave  months 
befiwe  the  iigur  eomplained  of,  and  pro- 
dneed  by  the  defendant  at  mauiu,  as  well 
as  a  receipt  to  the  defendant,  in  foil,  given 
subsequently  to  the  action,  shonld  have 
been  r^ectod  from  the  record. 


Jugé,  dans  la  Oonr  jjBnpérienre  — 
Dans  nne  action  en  dommages  pour  in- 
jnre  anx  sentiments  et  an  caractère  du  de- 
mandcnr,  par  paroles  à  loi  adressées, 
dans  la  me,  par  le  défendeur,  alléguéee 
dfjis  la  déclaration  être  comme  suit: 
"  Bolland,  arrête  donc  T  Quand  me  payes- 
««  tu  r  Paye  donc  tes  dettes  avant  de  âtire 
**  le  monsieur,  gradin  que  tues,"  la  preu- 
ve étant  que  les  mots  dont  s'était  servi  le 
défendeur,,  étaient»  '*  paye  tes  dettes, 
"  paye  tes  dettes,"  que  Paction  n'était 
pas  soutenue  par  la  preuve,  et  était  trop 
triviale  pour  soutenu:  un  jugement  en 
dommages. 

En  appel  :— le  Que  les  allégations  es- 
sentielfes  de  la  déclaratioii  étalent  prour 
vées. 

So.  Que  les  expressions  devaient  avoir 
blessé  les  sentimente  du  demandeur,  et 
partant,  lui  donnaient  droit  d'action. 

3o.  Qu'un  reçu  signé  par  les  parttef 
pour  biUete  reçus  comme  cautionnement 
collatéral  pour  la  dette  du  demandeur,  et 
date  cinq  mois  avant  lli^ure  en  question» 
et  produit  par  le  défendeur  à  l'enquête, 
aussi  bien  qu'un  rcfu  en  plein  au  oâten- 
dcur,  donné  subséquemment  à  l'aetioB» 
cuisent  dft  être  restés  du  record. 


Juc^ment  rendered  the  8th  March,  1866. 

Smith,  Justice  : — This  action  is  brought  by  the  plâintifi) 
Rolland,  claiining  £2000  damages  for  certaia  words' used 
towards  him  by  the  defendant,  in  the  street,  which  are  set 
out  in  the  declaration  as  follows  :  "  Bolland,  arrête  donc  ? 
^  Quand  me  payes-tu  ?  Paye  donc  tes  dettes  ^ant  de 
**  faire  le  monsieur,  gredin  que  tu  es." 


The  plea  amounts  to  a  general  dénégation.    The  proof 


as  stated  by  the  only  witness,  Peltier,  who  speaks  to  ihe 
word^rtised,  is  that,  in  passing  in  St.  Gtibriel  street,  he  saw 
the  parties,  and  that  the  defendant,  taming  towards  the 
plaintiff,  called  out  in  a  pretty  loud  tone,  criant  assez  hoMi^ 
en  souriant^  pape  tes  dettes^  paye  tes  dettes.  This  is  all  the 
direct  evidence  of  what  passed  on  the  occasion  in  question* 
It  would  appear  that  the  parties,  who  are  both  men  of  res- 
pectabilily  and  wealth,  had  had  large  dealings  together, 
and  that  a  certain  amount  was  due  by  the  defendant  to  the 
plaintiff  as  the  balance  of  interest  on  certain  notes,  and 
also  that,  on  several  occasions,  a  good  deal  had  been  said 
by  the  one  to  the  other  previously,  which  was  not  very 
complimentary  or  creditable  to  either  ot  them.  Be  that  as 
it  may,  the  plaintiff  did  not  appear  to  have  paid  much 
attention  to  the  words  complained  of,  until  certain  kind 
friends  told  him  he  had  been  groa«ily  insulted,  and  thence 
the  action.  As  to  damages,  none  have  been  proved,  aoid 
I  think  it  is  to  be  regretted  that  the  action  should  have  been 
brought  for  so  trivial  a  matter,  and  I  do  not  think  that  any 
damages  can  be  given. 

Judgment. — ^  La  Cour,  après  avoir  entendu  ^les  parties 
par  leurs  avocats  au  mérite  de  cette  cause,  et  sur  la  motion 
du  demandeur,  du  vingt-trois  mai  courant,  tendant  au 
rejet  de  Texhibit  coté  "  Z"  produit  à  l'enquête  par  le  dé- 
fendeur, le  vingt-tui  mai  coxirant,  avoir  examiné  la  procé- 
dure et  le  témoignage,  et  avoir  sur  le  tout  déUbéré,  sans 
égard  à  la  dite  motion  :  Considérant  que  le  demandeur  a 
ffldUi  complètement  de  prouver  les  allégations  de  sa  dite 
action,  a  débouté  et  déboute  cette  action  avec  dépens." 

It  was  from  this  judgment  that  an  appeal  was  instituted. 

Dbummonb,  Justice  : — Stated  the  nature  of  the  action, 
ma  that  in  his  opinion  the  Superior  Court  had  dealt  with 
it  as  it  should  have  done.  The  words  paye  tes  dettes^  even 
if  they  gave  a  right  of  action,  could  not  warrant  an  action 
for  such  an  amount  as  was  sued  for.    The  iiqury,  if  any, 
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must  have  been  trifimg  and  it  appeared  to  him  that  the 
plaintiff  had  brought  the  aotkm  when  tirged  by  officious 
fiiends,  and  when  he  fotind  the  balance  of  the  account 
against  him. 

MoNDELET,  Justice: — ^Held  the  words  snfficiently 
proved  and  as  giving  a  right  of  action.  The  words  were 
uttered  in  a  pubUc  street,  and  the  plaintiff  had  a  right  to 
complain.  No  one  can  be  allowed  to  injure  wantonly 
the  feelings  of  others,  and  some  damages  ought  to  be 
given. 

Judgment  in  appeal  : — "  Considérant  que  l'appelant, 
demandeur  en  Cour  de  première  instance,  a  fait  preuve  des 
allégations  essentidles  de  sa  déclaration,  et  nommément 
que,  sans  cause,  raison  ou  justification,  l'intimé,  défendeur 
en  Cour  de  première  instance,  Ta  injurié  en  pleine  rue, 
suivant  qu'allégué  en  la  dite  déclatation,  en  se  servant  à 
son  égard  des  expressions  qui  ont  dû  blesser  sa  sensibilité, 
et  dont  le  dit  appelant  avait  droit  de  se  plaindre  en  justice, 
comme  il  l'a  fait  : 

**  Considérant,  par  cottSéquent,  qu'il  y  a  erreur  dans  le 
jugement  de  la  Cour  Supérieure,  lequel  a  débouté  l'ac- 
tion  du  dit  appelant  et  n'accordant  pas  la  motion  de  l'ap- 
pelant demandant  que  l'exhilut  de  l'intimé  marqué  Z,  (1) 
produit  à  l'enquête,  fut  rejeté  du  dossier,  casse,  annulle  et 
inet  au  néant  le  dît  jugement,  et  procédant  à  rendre  le 
jugement  que  là  dite  Cour  Supérieure  aurait  dû  rendre, 
feisant  droit  d'abord  sur  la  dite  motion,  accorde  icelle,  et 
ordonne  que  le  dit  exhibit  marqué  Z,  produit  à  l'enquête 
par  le  défendeur,  soit,  et  il  est,  rejeté  du  dossier,  et  adju- 
geant au  mérite,  cette  Cour,  pour  les  causes  énoncées 
dans  la  déclaration,  condamne  le  dit  intimé  à  payer  au  dit 
appelant  vingt  hvres  cours  actuel,  avec  les  dépens  de  la 


(1)  Thii  WM  a  rao«îpt  of  the  13  Maroh,  ld63,  sined  by  tho  partiefl,  for  4  notes, 
aàiomnUn^  in  aU  to  $ISI7.74,  m  ooUâtetal  secnrity  to  the  plaSneir,  fi*  ttpon- 
dent's  note  of  $1200.  A  receipt  of  the  22nd  December,  1863,  for  this  note  and  for 
|B19),  being  in  f  nil  fer  lEe  ttnomit  dnb  on  settlement  to  the  iMt  tnentioned  date. 
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Cour  Sapérienre,  dans  tme  catue  de  cette  classe,  et  le  oon- 
damne  en  outre  à  {Miyer  les  dépens  sur  le  présent  appeL 

L'Honorable  Juge  Dbummond,  dissentienie. 

Abchambault,  for  appellant 
Lkblano  &  Cassibt,  for  respondent. 


OOUE  SUPERIETJBE.— QUEBEC. 

BN  BEYISION. 

Présents:— Badglst,  Stuabt  et  Taschsbbau,  Juges. 


\ 


Badeau Demandeur, 

vs. 

No.  214.  \  GUAY Défendeur. 

et 
Badeau Opposant. 


Jngé,  «I  Oote  Snpéiieim  ^— Que  l'aotB 
produit  dans  U  eaase  ne  derait  dm 
kre  ooniidéré  oomme  on  acte  translatif  des 
propriétés  immobilières  y  désignées,  ot 

Soe,  par  oonséqaent,  l'opposition  doTait 
ire  maintenne. 

Bn  rérision  :~Qae  l'aete  étant  ezpli- 
tné  par  les  eiroonstanoes  sons  lesquelles 
arait  été  fâii,  ainsi  que  par  la  jonis- 
sanoe  qu'il  aooordidt  aux  parties,  on 
devait  le  eonsidérer  comme  translatif  de 
propriété,  et  renvoyer  l'opposition. 


l 


Held*  in  tfae  Svperior  Court:— Thai 
the  deed  produoed  in  the  cause  was  net 
to  be  oonsidered  a  deed  oonTeying  tlia 
property  of  the  immoreables  therein  des- 
cribed, and  that,  consequently,  the  oppo- 
sition must  be  maintained. 

In  rcTiew  :— That  Ae  deed  enlained 
by  the  circumstances  under  which  it 
had  been  made,  as  well  as  by  the  posies 
sion  it  gaye  to  tfie  parties,  must  be  consi- 
dered as  eonyeying'a  right  of  proper^, 
and  the  opposition  dismissed. 


Jugement  rendu  le  S  mai,  1866. 

Le  demandeur  ayant  poursuivi  le  défendeur  en  dom- 
mages, celui-ci  réussit  à  fedre  débouter  l'action  avec  dépens. 
Et,  en  exécution  de  ce  jugement,  le  défendeur  fit  saisir 
sur  le  demandeur  un  certain  immeuble. 

Le  demandeur  s'opposa  au  décret,  et  invoqua,  comme 
moyen  principal  d'opposition,  qu'il  n'était  pas  propriétaire 
de  l'immeuble,  mais  simplement  locataire,  fondant  cette  pré- 
tention sur  un  acte  dans  lequel  il  était  dit  :  "  que  le  défen- 
'*  deur  vendit,  céda,  quitta,  délaissa  et  abandonna  à  l'op- 
**  posant  tme  petite  maison,  située  sur  un  certain  terrain, 
"  (le  terrain  saisi  en  cette  .cause)  pour  le  prix  et  somme  de 
''  £5,  et  que  la  dite  vente  fut  faite,  en  outre,  pour  le  prix  et 
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"^•aoxnine  de  #5  par  aimée,  pour  la  rente  du  terrain  tant 
'''que  la  dite  maifion  resterait  dessna,  et  qu'il  fiit  expressé- 
**  ment  convenu  que  le  dit  opposant  serait  libre  de  vendre, 
^'  échanger  et  enlever  la  dite  maison  quand  bon  lui  sem- 
*'  blerait»  et  que  la  rente  serait  de  ce  jour  éteinte." 

'La  question  était  donc  de  «avoir  quelle  interp;rétation  il 
{allait  donner  à  cet  acte,  si  cet  acte  avait  transféré  ou  non 
le  domaine  utile  du  terrain  susdit,  (f  est  ce  que  prétendait 
ie  défendeur. 

Les  parties  entendues  sur  le  mérite  de  cette  opposition 
jafin  d'annuler,  la  Cour  Si\périeure  rendit  le  jugement  sui- 
vant: 

The  Court;  &c.— ""  Considering  that  the  ht  •£  ground 
^seized  in  the  present  cause,  as  belonging  to  the  plaintiff  is, 
in  truth,  the  property  of  the  defendant  himself:  Consi- 
dering that  the  plaintiJOTis  merely  proprietor  oflhe  house, 
which  he  bought  from  the  defendant  lor  a  sum  of  five 
pounds-;  that  the  said  defendant  can  only  seize  and  seH 
ihe  said  house,  doth  maintain  the  opposition  afin  dannuler^ 
and  doth  annull  and  set  aside  the  seizure  of  ,ihe  said 
immoveable  property  in  tins  cause  made." 

JLe  défendeur  inscnvit  la  cause  en  révision  pour  faire 
infirmer  ce  jugement. 

Casaiili;  pour  le  défendeur: — ^L'acte  en  question  a 
transféré  à  l'opposant  le  domaine  utile  du  terrain.  En 
srertu  de  ceiitrQ,  il  l'a  possédé  pendant  10  ans,  et  c'est  à 
tort  qu'il  cherche  à  lui  donner  le  caractère  d'un  simple 
iMiil  à  loyer,  car  cet  acte  est  ou  un  bail  emphytéotique,  ou 
xme  vente  d'usufruit,  ou  enfin  un  bail  à  vie-,  mais  il  est 
tout  à  &Lt  indifférent  de  constater  lequel  de  ces  contrats 
civils  il  est,  puisqu'ils  ontttous  trois  l'efiet  de  transi%i^r.le 
domaine  utile.  Le  demandeur  a  le  droit  de  posséder  le 
terrain  tant^que  la  maison  restera  dessus;  il  peut  le  pos- 
séder tonte^ja  vie,  et  dans  ce  cas,  c'est  un  contrat  d'usu- 
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frcdt  ou  im  bail  à  Vie,  maîâ  s'il  le  préfère,  il  j>eiii  dégtietpii', 
et,  en  vertu  de  Tacte,  là  rente  qu'il  doit  payer  ee  trouvera 
éteinte  pax  ce  seul  dë^érpûssement  ;  dans  ce  dernier  cas, 
le  contrat  a  le  caractère  d'un  bail  emphytéotique.  Les 
termes  mêmes  du  contrat  prouvent  que  l'intention  des  par- 
ties n'était  pas  de  faire  un  simple  bail  à  loyer.  Pourquoi, 
en  efifet,  si  telle  avait  été  leur  intention,  auraientelles  dit 
'^  que  la  vente  fut  faite  en  outre  pour  le  prix  et  somme  de 
^  cinq  piastres  par  année  pour  la  renie  du  terrain."  Au 
lieu  de  se  servir  du  mot  rente  elles  se  seraient  servi  du 
mot  h^efi  expression  plus  connue  et  plus  en  usage  p6ur 
exprimer  le  prix  que  le  locataire  paie  pour  l'usage  de  k 
propriété  louée.  (1) 

La  Cour  de  révision  infirma  le  jug'ement  rendu  par  la 
Oour  Supérieure  et  y  substitua  le  suivant  : 

The  Court,  &c. — ^  Considering  that  at  the  time  of  the 
seizure  and  taking  in  execution  of  the  lot  of  land  and  pre» 
mises  in  this  caose  seized,  the  said  lot  of  land  and  pre* 
mises»  were  in  the  proprietory  right  of  the  plaintiff  and 
opi)06ant,  as  proprietor  thereof,  and  by  law  subject  to  and 
liable  to  be  taken  in  execution  under  and  by  virtue  of  the 
judgment  in  this  cause  rendered  in  f&vor  of  the  defendant» 
against  the  said  plaintiff  and  opposant  ;  and  considerÈog» 
therefore,  that  in  the  said  judgment  rendered  upon  the 
said  opposition  of  the  said  plaintiff  and  (^posant,  there  is 
error,  the  Court,  proceeding  to  render  such  judgment  a& 
ought  to  have  been  rendered,  doth  for  the  causes  aforesaid 
dismiss  and  reject  the  said  opposition  of  the  said  plaintiff 
and  opi>06ant,  &;c." 

Dissentiente^  Stuabt,  Justice. 

MiviLLS  DeChunA,  pour  le  demandeur  et  apposante 

Cabault,  LANoi/)i3  &  Anoerb,  pour  le  dé^Hidetth 


.  (1)  Merlîp»  lUpt,  tbo.  TTfofinilt,  bm.  1,Ko.  3,  pp.  962»  M8  >-Loyw»a,  l^gatr^ 

ment.  Ut.  1,  oh.  6,  No.  8  : — ^1  DespoÛBO,  du  Louam,  mo.  6,  p.  U6  :— Oojot,  Hept.,  vbo. 
BmphytéOM,  p.  680  :^NoitY«Aii  DouiMurt»  Tbo.  Bmph7té<MB4S  pp.  $38»  539  :— Fottilir,. 
louage,  No.  4,  BftU  à  lente.  Nos.  1, 2  :— Actes  de  Notoriétés»  Denisar^  pp.  47,  48^ 
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COUB  SUPERIEURB.— MONTREAL, 
ï^ésent  : — Smith,  Ji2ge. 

'LâÔOSte Defnûndeur. 

No.Sifi?.^  JoDOiN.* i ^....é...i.J)éfendeur, . 

et 
QuiNTAli. Opposant. 


Jagé  i—QM  tUf  dîstributiofi  dei  de- 
Bfan  prorapant  da  décret  d'inunanHe», 
M  eessioanûre  d'un  créanoier  porté  au 
toitiHeat  das  hypolhdqmeB,  »  dxoit  à  tes 
frsû  d'opposition,  n  son  transport  n'a  pas 
«téewegfiit^é.  (1) 


Beld  :— That  in  the  distribution  arirfin^ 
ftom  the  sale  of  lands  under  ezecntio% 
the  assignee  of  a  creditor,  named  in  the 
registrar's  oertifioate»  is  entitled  to  hi* 
costs  of  opposition,  if  the  transfer  has 
not  béf  tt  registefed* 


Jugement  rendu  le  81  mars,  1866. 

Dans  cette  cause,  le  shérif  avait  rapporté  une  somme  de 
deniers  provenant  de  la  vente  d'immeubles  saisis  sur  le 
défendeur,  avec  le  certificat  du  registrateur  du  comté^ 
contenant  la  mention  de  deux  obligations  consenties  par  le 
défendeur  à  Zoé  La&anchise,  veuve  de  feu  Henri  Favreau. 

L'opposant,  Quintal,  qui  avait  obtenu  de  cette  demiète 
«m  trânqport  de  ce  qui  était  dû  sur  ces  deux  obligations, 
produisit  tme  opposition  afin  de  conserver,  concluant  à 
être  colloque  utilement,  savoir  :  poor  la  somme  de  $500 
sur  la  première  obfigation,  avec  intérêt  au  taux  de  7^  par 
cent,  à  compter  du  27  janvier,  1866,  formait  $86.91,  et 
pour  $100,  montant  de  la  seconde  obligation,  avec  intérêt 
du  1er  mars,  1865,  formant  $5,90,  et  les  dépens  de  son 
opposition. 

Dans  le  rapport  de  collocation  préparé  par  le  protonotabre, 
Quintal  fut  colloque  utilement  pour  la  somme  de  $600| 
flans  intérêt  sur  la  pr^oière  obligation  ;  mais  il  ne  lui  fut 
pas  accordé  de  frais  de  procureur  sur  cette  opposition,  cou* 
fi>rméme^t  à  la  section  6  du  cb.  89  de  l'acte  des  27. et  2S 
Yict.,  qtd  est  conçue  dans  les  termes  suivants:    "  U  iàé 


O)  O'etH  lanremière  fois  qw  la  qnestioB  est  Bomnise  à  la  Conr  Supéiienze,  daaa 
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"^  sera  pas  accordé  de  frais  d'opposition  à  aneim  apposant 
-^  à  la  distribution  de  deniers  prélevés  par  la  vente  d^im- 
'**  meubles  par  le  shérif^  ou  de  deniers  déposés  en  Com; 
^  dans  tous  cas  de  ratification  de  titre  ou  de  licitation 
-^^  forcée,  lorsque  l'hypothèque  de  l'opposant  est  portée  au 
^^  .certificat  du  registrateur."  La  section  22  du  chapitre  86 
des  Statuts  Befondus  pour  4e  BasCianada,  étendue  aux 
ventes  par  le  shérif  par  la  section  26,  sous-sec.  4,  porte 
que:  "  La x^oUocation  en  &veur  d'une  partie,  qui  ne  sera 
•^  pas  ojiposante,  lui  appartiendra,  et  à  ses  'veprésentants 
^*  légaux  ou  ayant  cause,  et  le  mentant  en  restera  entre  les 
^*  mains  du  protonotaire  jusqu'à  ce  qu'elle  <ou  qu'ils  en 
^'  feussent  la  demande,  et  en  donne  une  quittance  valable." 

Quintal  contesta  le  rapport  de  distribution  en  autant:: 
1^  Qif  on  ne  lui  accordait  pas  les  intérêts  qif  il  réclamait; 
2^  Qu'on  ne  lui  accordait  pas  les  frais  de  son  opi>06ition, 
auxquels  il  disait  avoir  droit,  vu  qu'il  n'était  pas  porté 
nominalement  comme  Créancier  dans  le  certificat  du  regis- 
trateur, et  qu'il  ne  pouvait  fiaire  valoir  son  transport  que 
par  opposition. 

La  question  des  intérêts  paraît  avoir  été  abandonnée 
lors  de  la  pkddoierie  orale,  mais  sur  la  question  des  dépen«, 
l'Honorable  Juge  Smith,  en  rendant  jugement,  considé* 
rant«que  le  shérif  ne  peut  être  constitué  juge  du  droit  des 
ayants  cause  à  toucher  les  deniers,  et  qifii  a  droit  d'avoir 
l'ordre  du  tribunal  à  cet  égard,  a  cru  que,  dans  ce  cas,  il  ne 
4Berait  que  juste  d'accorder  les  dépens;  la  contestation  a 
donc  été  maintenue,  sans  autre  motivé  que  celui  qui  suit: 

LaXjoui,  après  avoir  entendu  le  dît  Joseph  N.  A.  Âr- 
chambauli^  créancier  coUoqué,  et  le  dit  Isaïe  A.  Quintal, 
par  leurs  avocats  respectifis,  au  mérite,  sur  la  contestation 
du  rapport  de  distribution  fait  et  produit  en  cette  caus€^ 
avoir  examiné  le  dit  rapport  et  la  procédure,  et  avoir  déli- 
béré :  Considérant  que  le  dit  opposant,  Isaïe  A.  Quintal, 
a  droit  à  ses  frais  d'opposition,  a  maintenu  et  maintient  la 
dite  contestation  avec  dépens,  et  ordonne  que  le  susdit 
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nppoit  de  dirtiibiitîon  soit  amendé  et  Téformé  en  confié- 
4iience. 

&AUTHISB,  pour  Quintal. 

Oabtisx^  PoMiNViLiiE  &  Bbbthblot,  pouT  Aroham- 
banlt 


COUE  SUPEEIEURE.— MONTREAL. 

XN  BXYIâlON. 

Ihéeents: — Smith,  BADaLBY  et  Bebthelot,  Juges. 

Laloiîde Jiemandeur. 

vs. 
liAiiONDE Défendeur. 

et 
LALœTDE Opposant. 


Jnçé  : — Qa'an  eréanoler  par  jugement 
â  droit  d'exeroeï  nmoltenément  tous  lai 


I  de  Mûsie  et  d'ezéealMO  que  1»  loi 
aeoorde,  pour  eontraindre  le  paiement  de 
Mqniloieftdft. 


Held  :— That  a  judgment  ereditor  may 
limultaneondy  exeroue  etery  mode  m 
seisore  and  Jt  eaeention  wkMi  tkn  law 

Srmitfl,  to  enforce  payment  of  what  if 
«him. 

Jugement  rendu  le  81  mai,  1866. 

Le  27  d'ayril,  1865,  le  demandeur  fit  émaner  de  la  Cour 
de  Circuit,  du  comté  de  Yaudreuil,  un  bref  d^exécution 
contre  les  immeubles  du  défendeur,  pour  satisfaire  au 
jugement  rendu  le  25  février,  1854^  en  faveur  du  deman- 
deur. Trois  lots,  de  terre  furent  saisis  en  conséquence,  et 
le  6  d'octobre,  1865,  onze  jours  avant  celui  fixé  pour  la 
vente,  le  défendeur  obtint  un  ordre  du  Juge  Badglet,  lui 
permettant  de  produire  une  opposition  afin  d'annuler, 
fondée  sur  le  fidt  qu'avant  l'émanation  de  *  l'exécution 
contre  les  immeubles  du  défendeur, 'savoir:  le  27  de 
juillet,  1864,  le  demandeur  avait  pratiqué  une  saisie-arrêt 
entre  les  mains  d'Ignace  Dumouchel  et  de  dame  M.  T. 
Antoinette  Foumier,*son  éi>ouse,  qui,  ayant  fiiit  dé&ut, 
avaient  été  condamnés  personnellement  à  payer  au  deman- 
deur le  montant  du  jugement  que  ce  dernier  avait  obtenu 
contre  le  défendeur. 
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Le  défendetir,  dâas  «on  oppontion,  âUëgnait  qae  le 
demandeur  ayant  commencé  Pezécntion  de  son  jngemenrk 
Bona  ce  mode,  et  ayant  privé  le  dit  opposant  de  l'exercice 
de  sa  créance,  contre  les  dits  tiers-saisis,  ne  pouvait  pro- 
céder à  la  sajsie  des  terres  avant  d'avoir  épnisé  la  dite 
saisie-arrêt.  Il  concluait  en  conséquence  à  la  main-levée 
de  la  saisie. 

Le  demandetir  répondit  à  Popposition  que  Ttui  des  tiers- 
saisis  avait  déclaré  devoir  X20,  mais  était  insolvable,  et 
que  l'autre  avait  déclaré  ne  devoir  que  £1  14  0.  Que  le 
défendeur,  opposant,  devait  déposer  le  montant  du  juge- 
ment en  capital,  intérêt  et  frais  de  la  saisie-arrêt^  s'il  voulait 
être  réintégré  dans  ses  droits  contre  les  tiers-saisis,  et  que 
le  demandeur  pouvait  exercer  contre  son  débiteur  tous 
recours  par  voie  de  saisie-exécution,  saisie-arrêt,  ou  autres 
dans  le  but  de  satisfaire  au  jugement  prononcé. 

Le  80  décembre,  1865,  (Monk,  Juge,)  l'opposition  fut 
déboutée  avec  dépens,  mais  le  jugement  ne  conti^ot  aucun 
considérant. 

La  cause  frit  soumise  à  la  révision  de  trois  juges,  par 
Popposant,  alléguant  des  irrégularités  dans  la  procédure, 
et  de  plus,  que  les  déclarations  faites  par  les  tier»«aisis 
Pavaient  été  irrégulièrement  et  sans  la  connaissance  du  dé- 
fendeur, persistant  de  plus  dans  sa  prétention,  que  le  de* 
Inandeur  devait  discuter  leô  tiers-saisis  avant  de  procéder 
contre  les  immeubles  du  défendeur. 

La  Cour  de  révision,  s'attaohant  à  la  question  de  drmti 
a  déclaré  tmamimelnent  que  le  demandeur  pouvait  em* 
ployer  simtdtanément  tous  les  moyens  légaux  de  se  &ire 
payer  du  jugement  qu'il  avait  obtenu,  sans  être  obligé  de 
discuter  les  biens  des  tier&saisis,  et  a  confirmé  le  jugement, 
'^  considérant  qu'il  n'y  avait  pas  erreur." 

DouTKB  Se  DouTBE,  pour  Popposant 

MoBEAU,  OuDCET  &  Ghapluait,  pouî  le  demandeur» 
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SUPERIOR  GOUBT.-^MONTEEAL. 
Before  :— Badgley,  Justice. 


!Dày Plaintif. 
vs. 
Hàbt Defendant. 


Held  : — ^That  an  MtienlatioD  of  facts  in 
the  wordB  :  "  Is  it  not  true  that  the  alle- 
•(  gatioBs,  matters  and  things  set  forth  in 
**  the  plaintiff 's  declaration  in  this  cause 
•'  filed^  are  true  and  well  founded  in  fact," 
«ill  be  r^ected  with  costs»  as  being  no 
articulation  of  facts  under  the  statute, 
a|id  as  inenffioient  and  irregular. 


Jngé:— Qn'une  artioalation  de  iUti 
comme  suit  :  "  N'est-il  pes  vrai  que  les 
"  allégations»  matières  et  choses  énoncées 
"  en  la  déclaration  du  demandeur,  enfilée 
"  dans  cette  cause,  sont  vraies  et  bien 
*'  fondées  en  fait,"  sera  rejetée  avec  dé- 
pens, comme  n'étanf  pas  une  articulation 
de  faits  suivant  le  statut»  et  comme  in* 
suffisante  et  irrégulière. 


Judgment  rendered  80th  April,  1866. 

Badgley,  Justice  : — ^In  this  case  two  motions  have  been 
made  by  the  defendant,  one  for  a  commission  rogatoire  to 
New  York,  which  is  supported  by  affidavit  and  must  be 
granted,  the  affidavit  being  sufficient  ;  the  other  for  the  re* 
jection  of  the  plaintiflTs  articulation  of  facts,  which  is  alsp 
granted.  The  articulation  is  in  these  terms  :  ^'  Is  it  not 
"  true  that  the  allegations,  matters  and  things  set  forth 
^  and  contained  in  plaintiff's  declaration,  in  this  cause 
**  filed,  are  true  and  well  founded  in  fact  ?"  This  is  clearly 
no  articulation  of  facts  as  required  by  the  statute,  and  it 
must  be  rejected  with  costsi  as  being  insufficient  and  irre- 
gular. (1) 

Motions  granted. 

Day,  for  plaintiff. 
Hart,  for  defendant. 


(1)  Con.  Stat  L.  0.,  oap.  83,  we.  87,  rab-seo.  1 
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BANC  m  LA  BEINE, 

SN  APPEL. 


DISTEICT  DE  QtJEBEa 


Présents: — ^DutrAL,  Juge-en-Chef,  Aylwin,  Dbummond, 
MoNDELET  et  Taschebeau,  Jo^es. 

Pacaud, ; Appelant. 

.  et 
Roy, Intimé. 


Jugé  :— <)Q'il  n'y  ft  PM  appel  à  Sa  Ma- 
jesté en  ion  Conseil  Vnwé  d'an  ja^ment 
eondamnani  à  une  somme  de  fiù,  quoi- 
que, fkete  de  satisfaire  à  ce  jugement, 
iHntiaié  fut  eondamné  à  la  contrainte  par 
Oorps  jusqu'à  ee  qn'il  eut  slnri  satisfait 
a«  dit  jugement. 


Held  :— That  there  is  no  appeal  to  Her 
Majesty  in  Her  Privy  Coaneil  Crom  a 
judgment  for  a  sum  of  $40,  although,  iû 
default  of  payment  of  such  judgment,  tlie 
respondent  was  subjected  to  the  eomtraùde 
par  eorpê  until  su^  time  ae  sneh  jn^g* 
ment  would  be  satisfied. 


Jugement  rendu  le  20  juin,  1866. 

L'appelant  ayant  rétissi  à  faire  annuler  le  jugement  ren- 
du contre  lui  en  Cour  Inférieure  déboutant  son  action, 
la  Cour  d'Appel  condamna  rintimé  à  remettre  |40  au  fonds 
de  la  municipalité  scolaire  de  la  paroisse  dans  laqiflelle 
Tafiaire,  sujet  de  Taction,  s'était  passée,  et  de  plus  donna  à 
rappelant  droit  de  contrainte  par  corps  sur  l'intimé,  s'il  se 
refosait  à  satisfaire  à  ce  jugement. 

L'intimé  fit  motion  pour  appel  au  Conseil  Priré  de  Sa 
Majesté  du  jugement  rendu  contre  lui  en  Cour  d'appel, 
prétendant  qu'il  avait  ce  droit  d'appel  puisque  sa  liberté 
était  en  question,  yu  la  contrainte  par  corps, 

Taschereàu,  Juge. — Il  est  évident  que,  d'après  notrô 
loi,  la  motion  pour  appel  au  Conseil  Privé  de  Sa  Majesté 
doit  être  rejetée.  Cet  appel  aurait  peut-être  été  permis  si 
toute  la  somme  demandée  eut  été  accordée,  mais  la  somïhe 
est  si  petite  que  l'intimé  ne  peut  invoquer  notre  statut  per- 
mettant l'appel  en  certains  cas.  L'argent  ne  doit  pas  reve- 
nir au  gouvernement  de  Sa  Majesté,  mais  bien  au  fonds  de 
la  municipalité,  ce  qui  fait  que  Tintimé  ne  peut  non  plus 
se  prévaloir  de  cette  raison.  Il  est  vrai  que  la  liberté  du  dé- 
fendeur en  Cour  inférieure  est  en  question,  mais  ici  encore 
il  fout  suivre  la  loi  qui  ne  donne  pas  cela  comme  une  rai- 
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tùU  dJ'sÇpèï  en  ce  cas,  bien  qu'il  nons  soit  piénnis  de  £f&^ 
qu'il  est  injuste  que  pour  une  petite  portion  de  terre,  n^ 
Talant  que  quelques  deniers,  que  des  voisins  se  dispute- 
raient entre  eux,  il  y  aurait  droit  d'appel  au  Conseil  Privée 
landis  que  la/rfsqae  la  libarté,  le  premier  des  droits  der 
l'homme,  et  le  plus  précieux  à  ses  yeux,  est  menacée,  il  ne^ 
peut  se  pourvoir  au  moyen  d'un  tel  appel. 

Judgmen{.r^Take  nothing  by  motion^ 

PACAtJD,  pour  l'appelant 

Talbot  et  ToussïoNaï^t,  pour  Untune. 


SyPEEIOR  COURT.— MONTREAL. 
Before  ^^Badolky,' Justice^ 

ilLoFPOCK^  et  al Plaintifs:- 

Jfo.  1902.  i  •  vs. 

fDEMKRS. Defendant. 


Held  : — ^That  in  the  oaw  of  a  defendant 
tftted  upon  a  foreign  Jadgmenty  the  Conrt 
will  grant  a  motion  tliat  the  plaintifTpro- 
dnee'the  note,  or  bill  of  parttoolarv»  upon 
Mdob  the  Mttéjndgmentwat  baaedi 


Jugé  :— QtM  dang  le  oaf  d'un  défendenr 
ponrsttin  lur  un  jugement  rendu  kVé* 
transer,  la  Cour  aocoidera  une  motion 
que  le  demandeur  produiae  le  billet,  on 
oempte  dé  partloularitéi,<ettr'le(puBMe  dit 
Jugement  a  été  rendu. 


Judgmeiït  rendered  the  80th  April,  1866. 

BadglsY,  Justice  : — There  are twocaaes brought  against 
the  defendant,  Demers,  upon  foreign  judgments,  and 
motions  have  been  made  in*  one  case  that  the  plaintiffs- be 
held  to  produce  the  note  upon  which  the  judgment  is 
{bunded,  and  in-  the  other,  the  bill  of  particulars  of  the 
goods  sold^  In  the  ];>resent  case  the  judgment  is  alleged 
tor  have  been'rendered  on  the  5Ûi  .April,  1858,  in  the  Cir-^ 
cuit  Court,  in  the  county  of  Fond-du-Lac,  in  the  state  of 
Winconsin,  and  the  law  permits  that  actions  be  instituted 
upon  foreign  juc^ments,  and  following  a  decision  givQU 
some  years  ago,  where  an  action  Was  brought  cm  a  judg^ 
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ment  obtained  in  England,  I  shall  order  the  bill«Df  parti* 
cnlars  to  be  filed  in  the  one  case,  and  the  note  in  the  other. 

Motion  granted. 

Leblano,  Câssidy  &  Leblanc,  for  plaintiff. 
CfiROUABD,  for  defendant. 


SUPERIOR  COURT.— MONTREAL, 
Before  : — ^Badgley,  Justice. 


No.  2724 


■\ 


(Lefobt ^ Plaintif. 


vs. 


Mabie  dit  Ste.  Marie Drfendant. 


Held  :~Thftta  wife  oannotbe  ezaininvd 
on  /a«to  et  articUt,  or  m  a  witness  against 
her  husband,  nnless  she  is  a  party  to  the 
oaase  and  her  righto  are  oonoem^,  bnt 
not  otherwise. 


Jagé  :— Qu^nne  femme  ne  pent  être  in* 
terrogée  sur  faits  et  articles,  on  examiné* 
eomme  témoin  contre  son  mari,  à  moina 
Qu'elle  ne  soit  partie  à  la  eanse  et  que  eei 
droits  j  soient  en  question»  mais  pas  aatn» 
ment. 


Judgment  rendered  the  80th  April,  18#6. 

Badoley,  Justice  : — This  action  is  brought  upon  a  nota* 
rial  obligation,  made  by  the  défendit,  in  favor  of  tbe 
plaintiff,  in  1887,  for  moneys  lent  and  advanced.  The  plea 
is  a  plea  of  payment;  and  the  defendant  has  moved, 
"  that  inasmuch  as  Catherine  Guérin,  the  plaintiff's  wife 
was  commune  en  biens  with  him  at  the  time  the  debt  was 
incurred,  and  still  is  so,  that  he  be  permitted  to  examine 
the  saia.  Catherine  Guérin,  on  interrogatories  sur  faits  et 

articles^ 

« 

The  principle  laid  down  is,  that  a  wife  may  be  examined 
when  she  is  in  the  cauife,  and  her  rights  are  concerned, 
but  when  the  husband  alone  is  sued,  as  in  this  case,  she 
cannot  be  examined  on  faits  et  articles^  or  as  a  witness 
against  her  husband. 

Motion  rigected 

•  MoBEAU,  OuiMETTE  &  Chapleatt,  for  plaintiff. 
Lanctot  &  Latjbieb,  for  defendant. 
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COUE  SUPERIEURE.— MONTREAL. 
Présents  :— Smith,  Baixilet  et  Bebthslot,  Jnges. 

SN  BUVISION. 

!KiNa Demandeur. 
vs. 
Conway Défendeur. 


Jnffé: — Qu'une  stipulatioii  contenant 
aatiehièee,  faite  ww  l'opération  de  i'aote 
de  1853,  oh.  85,  seo.  1,  doit  être  mainte- 
nue, etqne,  dans  l'espèee,  oette  stipalation 
devant  aroir  effet  eomme  bail,  Jaiqu'an 
rembonnement  dn  principal,  il  n*y  arait 
paa  Uett  à  la  taoite  réconduotion  d'année 
•en  année,  de  mani^  à  faire  préinmer 
on  délai  poor  le  paiement  daprmoipal. 


Held:  —  That  a  corenant  containing 
ttntiekrèMf  made  under  the  operation  m 
the  act  of  1853,  ch.  85.  lec.  1,  muet  be 
maintained,  and  that,  in  the  caae  lub- 
minted,  such  corenant,  haying  the  effect 


of  a  lease,  until  repayment  of  the  prinoi- 
*  there  could  be  no  iaeitê  réconauefioa 
year  to  year,  so  as  to  cause  a  pre- 
sumption of  delay  for  payment  of  the 
principal. 


pal,  I 
Rom 


Jugement  rendu  le  30  mai,  1866. 

L'action  était  fondée  sur  une  obligation  pour  la  somme 
de  $120,  dont  acte  passé  devant  notaires,  et  consentie  par 
le  défendeur  en  &veur  de  Patrick  King.  Le  paiement 
devait  s'eu  fiedre  sous  quatre  ans,  à  compter  du  1er  de  mai, 

1856,  sans  intérêt,  le  défendeur  hypothéquant  pour  sûreté 
du  paiement  un  terrain  décrit  dans  Tacte.  Et.  il  était  sti- 
ptdé  que,  jusqu'au  paiement  du  principal  de  l'obligation, 
Sjng  aurait  l'usage  du  terrain  ainsi  hypothéqué,  et 
de  partie  de  la  maison  qui  était  dessus  et  dont  il  était  alors 
en  possession,  cette  jouissance  lui  étant  ainsi  accordée  au 
lieu  d'intérêt  sur  le  prêt,  et  cette  convention  devant  être 
considérée  comme  un  bail  sn£Ssant. 

Patrick  King  transporta,  par  acte  notarié  du  9  mars, 

1857,  au  demandeur,  le  montant  de  la  susdite  obligation, 
ainsi  que  le  droit  de  jouissance  du  terrain  et  de  partie 
de  la  maison  ci-dessus  mentionnés.  Le  défendeur,  présent 
à  l'acte  de  transport,  en  accepta  la  signification  et  consentit 
que  le  demandeur  jouit  du  terrain  et  des  dépendances  de 
même  que  King  eût  pu  le  fidre. 

Le  défendeur,  par  exception,  plaida  que  la  stipulation 

26 
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relative  à  Tusage  du  terrain*  et  logement  était  ntille  et  de 
nul  effet  pour  l'excédant  de  la  valeur  du  loyer  sur  le  mon- 
tant de  l'intérêt  légal  de  la  somme  prêtée,  et  que  cet  excé- 
dant était  un  intérêt  usuraire  défendu  par  les  lois  en  force 
lors  des  stipulations  susdites.  Que  la  valeur  de  cette  occu- 
pation était  d'au  moins  trois  piastres  par  mois,  et  qu'ainsi  le 
demandeur  ayant  occupé  le  dit  terrain  et  logement  depuis 
le  9  mars,  1857,  date  du  transport,  jusqu'au  jour  de  la 
défense,  2  novembre,  1864,  se  trouvait  avoir  retiré  JÊ54 
sans  cause  légitime,  que  le  défendeur  disait  avoir  droit 
d'opposer  en  compensation  du  capital  de  l'obligation,  et 
jusqu'à  concurrence. 

Par  une  seconde  exception,  le  défendeur  alléguait  que  le 
demandeur  ayant  commencé  une  npuvelle  aniiée  d'occu- 
pation du  dit  immeuble,  depuis  le  1er  de  mai  précédent, 
devait  être  considéré  comme  ayant  donné  une  autre  année 
de  délai  au  défendeur,  et  que,  partant,  son  action  était  pré- 
maturée. 

La  preuve  quant  à  la  valeur  du  loyer  était  contradictoire, 
les  témoins  du  demandeur  la  portait  à  une  somme  bien 
moindre  que  ceux  du  défendeur. 

La  cause  ayant  été  entendue  sur  le  mérite,  jugement 
intervînt  le  30  novembre,  1865,  en  faveur  du  demandeur, 
et  sans  égard  aux  exceptions  du  défendeur,  dont  il  n'est 
X>as  même  âdt  mention  dans  ce  jugement  dont  suit  la 
teneur  : 

Monk,  Justice  : —  The  Court,  &c. — ^It  is  considered  éaid 
adjudged  thatt  the  plaintiff  do  recover  from  the  defendant 
the  sum  of  <£80  current  money  of  the  province  of  Canada» 
amount  of  the  obligation  made  and  consented  by  the 
defendant  to  and  in  iavor  of  one  Patrick  King,  bearing 
date  and  executed  at  Montreal  on  the  19th  February,  1856, 
before  J.  Smith  and  colleagfue,  notariés,  and  transferred 
and  made  over  by  the  said  Patrick  King  to  the  plaintiff  in 
this  cause^  by  deed  passed  before  the  said  J.  Smith  and  his 
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colleague,  notaries,  on  the  9tli  March,  1857,  dtdy  accepted 
by  the  said  defendant;  with  interest  from  the  23rd  Sep- 
tember, 1864,  date  of,  the  service  of  process,  until  actu3l 
pajrment,  and  costs  of  suit. 

Le  défendeur  inscrivit  la  cause  i)our  révision.  Dans  son 
factum,  il  disait  que  :  "  L'antichrèse  n'était  permise  en 
France  que  lorsque  la  valeur  du  revenu  de  la  propriété 
n'excédait  pas  l'intérêt  légal  de  la  somme  prêtée. 

"  Ceci  est  étabU  par  tous  les  auteurs.  (1) 

"  Et  notre  statut,  tout  en  abohssant  les  peines  J)ortées 
contre  l'usure  par  les  ancieimes  lois,  déclare  néanmoins 
que  les  conventions  stipulant  un  intérêt  plus  élevé  que 
l'intérêt  légal,  seront  nulles  quant  à  Fexcédant,  qui  pourra 
être  appliqué  en  compensation  de  la  dette,  (2) 

**  Cette  loi  s'appUque  à  toute  convention  faite  entre  le 
24  mars,  1853,  et  le  16  août,  1868. 

"  Or,  celle  en  question  en  cette  cause  remonte  à  1856  et 
1867. 

"  Et  la  loi  de  1853  est  encore  en  force  pour  les  conven- 
tions faites  alors."  (3) 

Ces  raisons  n'onj  pu  prévaloir  en  révision,  et  la  Coiir  a 
confirmé  le  jugement  rendu  en  premier  lieu,  en  pronon- 
çant conime  suit  :  "  The  Court,  &c. —  Considering  that 
there  is  no  error  in  the  judgment  rendered,  &c.,  it  is 
considered  and  adjudged  that  the  same  be,  audit  is  in  all 
things  affirmed,  with  costs,  &c." 

Nagle,  pour  le  demandeur. 

Jette  et  Abchambault,  pour  le  défendeur. 


(1)  Pothien  Traité  de  THypothèaue,  oh.  5,  art.  l«r»  m/ÏMt^-aavot,  Rapert,  vba. 
Antichrèie  :-^Merlin,  Repert,  vbo.  Antiohrèse  :— Anoien  DenisartjTbo.  Antichrèoe  :^ 
Troplong,  Prdt,  No.  389. 

(f)  Stat.  Kef.  da  Caqada,  oh.  58,  aec.  1. 
(3)  22  Viot,  ohap.  85,  aeo.  1» 
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BANC  DE  LA  BEINB,  |     dISTEICT  DE  QUBKBO, 


KN  APPEL. 


I 


Préaents  :— Duval,  Jnge-en-Chef,  Aylwin,  Dbumhond, 
MoNDELBT  et  Badolst,  Juges.  ' 

O'Neii* AppéUmU, 

et 
Le  Maibe  de  Qtjèbeo,  etc IfUimés. 


Dani  une  aotion  en  dommagM  portée 
MDtre  la  Oorporation  par  une  penonne 

ÎdI  arait  été  frappée  par  on  oheral 
Bhappé  : 

Jugé  : — lo.  Que  la  Corporation  n'eit 
pai  refpoosable  des  dommagei  oanséi 
par  le  maoTaiB  état  des  cbemins,  bien 
que  les  rnes  soient  sous  son  oontrôle,  et 
que  Taote  d'inoorporatlon  de  la  Cité  (3  et 
4  Viot.»  oap.  33)  n'a  pas  en  l'elTet  de 
modifier  on  d'altérer  en  anoune  manière 
U  39  Geo.  III,  cap.  6,  seot.  11. 

2o.,  Que  la  Corporation,  quoiqn'bbligée 
de  pônrsulTre  oenx  qui  sont  en  oontrayen- 
tion  sous  oe  rapport  areo  les  lois  de 
polioe,  n'est  pas  responsable  des  dom- 
mage! résultant  de  la  négligence  des 
propriétaires  on  locataires. 


In  an  aetion  of  damages  biongbt 
against  the  Corporation  b j  an  Individnal 
injured  bj  a  rnn-awaj  horse  : 

Held  :  —  lo.  That  the  Corporatton  Is 
not  resnoosible  for  the  damages  eansed 
br  the  bad  state  of  the  roads,  allhongh 
the  streets  are  under  its  control,  and  that 
the  act  inoerperating  the  City  (Z  à  4 
Vic,  cap.  33)  has  not  had  the  effect  of 
modifyimror  altering  in  anj  manner  the 
39  Geo.  Ctl,  cap.  6,  sec»  11. 

2o.  That  the  Corporation,  although 
obliged  to  prosecute  these  who,  in  that 
respect,  yiolate  the  rules  of  Police,  is  not 
responsible  for  damages  resulting  from 
the  negligence  of  proprietors  or  lessees. 


*     Jugement  rendu  le  20  juin,  1866, 

L'action  était  en  dommages,  réclamés  de  la  Cori>oration 
de  la  cité  de  Québec  pour  les  causes  suirantes,  alléguées 
en  la  déclaration  de  rappelante  : 

Le  20  février,  1864,  rappelante  arfit  été  violemment 
renversée  i>ar  un  cheval  échappé,  appartenant  à  M.  Ls. 
Bilodeau,  pros  de  la  iporte  SaintJean,  et  avait  été  grave» 
ment  blessée  ;  ses  jours  avaient  été  mis  en  danger  et  elle 
s'était  trouvée  dans  la  nécessité  de  demeurer  plusieur» 
semaines  dangereusement  malade  à  THôtel-Dieu  de 
Québec,  et  sa  santé  en  avait  été  gravement  altérée,  et 
Taccident  l'avait  mise  dans  l'imposcdbilité  de  gagner  sa  vie. 

L'api>elante  alléguait  ensuite  que  si  le  cheval  de  M. 
Bilodeau,  cause  immédiate  de  Faoddent,  e^était  échappé, 
cela  était  dû  au  mauvais  état  du  chemin  ou  de  la  me^ 
par  un  cahot  qui  se  trouvait  à  cet  endroit    Après  avûr 
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idlégaë  que  le  conducteur  de  la  voiture  avait  usé  de  toute 
la  prudence  possible,  elle  représentait  que  ce  chemin  était 
sous  le  contrôle  de  la  Corporation,  qui  est  obligée  de  le 
tenir  en  bon  ordre,  et  concluait  de  cda  que  les  intimés 
étaient  responsables  de  Taccident  qui  lui  était  arrivé,  et 
demandait  des  dommages. 

A  cette  action  les  intimés  plaidèrent  par  une  défense  au 
fends  en  faits,  et  par  une  exception  péremptoire  en  droit 
perpétuelle.  Parmi  les  allégations  de  ce  dernier  plaidoyer^ 
les  intimés  prétendaient  que  si  rapx>elante  avait  quelque 
droit,  elle  ne  pouvait  Tezercer  que  contre  M.  Bilodeau,  le 
propriétaire  du  cheval  échappé,  et  Fauteur  immédiat  de 
Taccident  dont  elle  se  plaignait. 

L'action  fut  renvoyée  en  Cour  Supérieure  et  la  deman- 
deresse interjetaappel  de  ce  jugement,  et  prétendit  en  Cour 
d'Appel  que,  par  la  sect.  43  du  ch.  85  de  la  8  et  4  Yict.,  acte 
incorporant  la  cité  de  Québec,  la  Corporation  était  dans 
l'obligation  d'entretenir  les  chemins  de  la  ville,  et  en  gé* 
néral  toutes  les  rues  en  dedans  des  barrières,  et  qu'à  cet 
effet  il  y  avait  un  comité  des  chemins  de  nommé,  et  qu'en 
outre  la  18  Yict.,  chap.  159,  autorisait  la  nomination  d'un 
inspecteur  des  chemins,  dont  l'unique  fonction  était  de 
voir  au  bon  entretien  des  chemins  et  des  rues  de  la  ville  ; 
que  ces  différents  actes  prouvaient  suffisamment  l'obliga- 
tion de  la  Corporation  de  tenir  les  chemins  en  bon  état,  et 
qu'enfin,  si  elle  était  ainsi  obligée  à  tel  entretien  et  qu'elle 
négligeait  ses  devoirs,  elle  devait  être  tenue  responsable 
de  tous  les  accidents  qui  pouvaient  arriver  par  suite  de  sa 
négligence. 

BAiLLAitaÉ,  pour  les  intimés  : — Ia  1ère  question  est  de 
déterminer  si  la  rue  en  question  est  sous  le  contrôle  de  la 
Corporation,  et  si  cette  dernière  était  tenue  par  la  loi  de 
l'entretien  de  cette  rue  pendant  l'hiver.  Four  résoudre 
cette  question,  il  su£St  de  référer  à  la  89me  Geo.  III,  ch. 
4,  secL  IX,  disposition  qui  est  encore  en  force  aujourd'hsi 
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suivant  les  prétentions  des  intimés,  et  que  l'acte  d'incor- 
poration de  la  cité  de  Québec  n'a  pu  en  aucune  manière 
modifier.  Cet  acte  plus  haut  cité  ordonne  que,  vu  la 
difficulté  et  les  grandes  dépenses  qu'entrenne  le  net- 
toyage des  rues  pendant  l'hiver,  lorsque  tel  nettoyage 
est  fait  par  des  personnes  nommées  par  la  Corporation, 
que  chaque  propriétaire  ou  locataire  sera  tenu  d'entre- 
tenir leurs  chemins  d'hiver  devant  leurs  maisons,  empla- 
cements ou  terrains  resi)ectivement.  Il  est  bien  évident 
que  l'accident  étant  arrivé  pendant  l'hiver,  la  Corporation 
ne  peut  en  être  tenue  responsable,  puisque,  d'après  cette 
disposition  précise  de  la  loi,  elle  n'est  pas  tenue  à  l'entre- 
tien des  rues  à  cette  époque.  Le  seul  devoir  des  ofi^ciers 
de  la  Corporation  est  de  poursuivre  ceux  qui,  négligeant 
l'entretien  de  leur  part  de  chemin,  encourent  pour  cela 
une  pénalité,  et  en  effet  une  sommation  avait  été  servi  le 
jour  même  sur  la  personne  obUgée  à  l'entretien  de  la  rue. 
De  plus,  il  n'y  a  pas  d'action  directe  contre  une  Corpora- 
tion publique  pour  négligence  d'entretien  de  chemins,  mais 
l'on  doit  procéder  par  presentment  ou  par  indictement. 
D'ailleurs,  un  corps  pubUc  ne  peut  être  responsable  d'une 
faute  légère,  il  faut,  pour  cette  responsabiUté,  unç  négh- 
gence  coupable,  et  ce  n'est  pas  le  cas  ici.  (1) 

BADGUEy,  Juge  : — Quant  à  la  question  de  fait,  il  n'y  a 
pas  le  moindi:e  doute  que  l'appelante  a  soufiert  des  dom- 
mages causés  par  le  mauvais  état  des  chemins,  mais  qui 
doit  en  être  responsable  ?  c'est  la  personne  qui  était  obhgée 
à  l'entretien  des  rues'  pendant  l'époque  dans  laquelle  l'ac- 
cident est  arrivé  ;  mon  avis  est  que  c'est  la  39  Geo.  HI^ 
qu'il  faut  appliquer  dans  l'espèce^  car  je  ne  vois  jmis  ce  qui 
aurait  pu  rappeler  ou  modifier  cette  ordonnance,  or,  en 
admettant  l'autorité  de  cet  acte,  il  n'y  a  pas  à  hésiter,  et 
l'action  doit  être  renvoyée. 


(1)  Moroy  TS.The  Town  of  Newfano,  SJSarb.  645  :— BarUett  va.  Croûer,  17  John» 
Rep.  :— RuBsell  ts.  The  of  Men  Deron,  2  Term  Rep.,  667  :— Mayor  of  Lynn  vb.  Turner, 
Cowp.,  86  :— Mower  vs.  Leicester,  9  Mass.  R.,  247  :— The  People  vs.  Adsit,  2  HiU, 
619  :— Bro.  Abr.  title  Sur  le  cas,  93  :— Reddle  vs.  The  proprietor  of  the  Locks  and 
Qaojil^  on  the  M^rrimao  River,  J  Mass.  Rep.,  169.. 
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Dttval,  Juge-en- Chef;  —  Il  s'agit  entièrement  d'une 
question  de  droit,  c'est-à-dire  de  savoir  si  la  Corporation 
est  resjwnsable.  D'après  notre  Statut,  il  est  évident  qu'elle 
ne  l'est  pas  par  elle-même,  maintenant  les  locataires  ou 
propriétaires  ne  sont  nullement  ses  mandataires,  ou  agents, 
ou  employés,  pour  tenir  en  bon  état  les  chemins,  nous 
sommes  donc  d'opinion  de  coniîrmer  le  jugement  qui  ne 
reconnaît  aucune  responsabilité  de  la  Corporation  dans 
l'accident  arrivé  à  l'appelant,  et  qui  fait  le  sujet  de  cette 
action.  • 

HoLT  et  Irvine,  pour  l'appelante. 
Baillabgb,  pour  les  intimés. 


BANC  DE  LA  REINE,  j     district  DE  QUEBEC. 

Présents  :— DuvAL,  Juge-en-Chef,  Aylwin,  Meredith, 
Drummond  et  MoNDELET,  Juges. 

Larochelle, Appelante. 

et 
MaiIiLOUX,  et  uz., Intimés, 


Jugé  :^-Qae  la  négligonoe  on  le  refus 
de  la  part  d'une  femme  de  se  conformer  à 
UDJugemeatde  la  Gûur,qui  ordonne  la  oon- 
fioction  d'un  inventaire,  ne  la  soumet  pas 
à  la  contrainte  par  c6rps  pour  mépris  de 
Ooar,  et  que  le  droit  ae  contrainte  par 
corps  n'existe  pas  contre  la  femme  cou- 
pable de  telle  négligence  ou  de  tel  refus. 


Held  :— That  the  neglect  or  refusal  on 
the  part  of  a  woman  to  comply  with  a 
judgment  of  the  Court»  which  orders  the 
makfnz  of  an  inyentory,  does  not  make 
her  liaDle  to  a  contrainte  par  eorpi  for  a 
contempt,  and  that  the  right  of  contrainte 
par  eorpe  does  not  e:dst  aeainst  women 
guilty  of  such  neglect  or  refusal. 


Jugement  rendu  le  20  juin,  1866. 


L'appelante  avait  été  condamnée,  par  le  jugement  du  6. 
mai,  1865,  à  faire  inventaire  de  certains  biens  qu'elle  pos- 
sédait en  commun  avec  les  intimés.  JLe  notaire  nommé 
par  la  Cour  pour  faire  cet  inventaire  fit  signifier  à  l'appe- 
lante deux  avis  l'informant  que  tels  jours  il  se  rendrait  à 
son  domicile  pour  procéder  au  dit  inventaire.    L'inven- 
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taire  n'ayant  i>a8  été  Mt,  les  intimés  prirent  une  règle 
pour  contrainte  par  corps  contre  l'appelante,  yn  qu'elle 
n'avait  pas  procédé  à  l'inventaire  conformément  anx  avis 
qui  lui  avaient  été  signifiés,  et  qu'elle  s'était  rendue,  en 
conséquence,  coupable  d'un  mépris  de  cour,  et  concluant 
à  ce  qu'elle  fut  emprisonnée  jusqu'à  ce  qu'elle  eut  obéi  et 
obtempéré  au  jugement  ordonnant  de  faire  l'inventaire. 
Au  soutien  de  cette  règle,  les  intimés  alléguèrent  que  la 
conduite  de  l'appelante  leur  donnait  tout  lieu  de  croire 
qu'elle  se  refuserait  toujours  à  faire  inventaire,  et  qu'aina 
fls  souffriraient  de  graves  dommages. 

Sur  cette  règle  pour  contrainte  par  corps,  la  Cour  Supé* 
rieure  prononça  le  jugement  suivant  : 

''  La  Cour,  etc. — Considérant  que  la  dite  Dame  Marie- 
Cécile  Larochelle  a  négligé  et  refusé  de  se  conformer  au 
jugement  rendu  en  la  présente  t»use  le  6  mai,  1864,  ordon- 
nant entre  autres  choses  que,  par  J.  B.  Delàge,  de  la  cité 
de  Québec,  écuyer,  notaire,  il  serait  procédé  à  faire  bon  et 
loyal  inventaire  des  biens,  meubles  et  immeubles,  compo* 
sant  la  communauté  avec  les  demandeurs,  pour  être  en- 
suite le  dit  inventaire  clos  et  affirmé  en  justice,  en  la  ma- 
nière ordinaire  et  accoutumée,  puis  être  procédé  devant  le 
dit  Delàge  au  partage  des  biens  de  la  dite  communauté, 
tel  que  détaillé  au  dit  jugement,  et  que  la  dite  Dame 
Marie-Cécile  Larochelle  a  négligé  et  refosé  de  procéder  à 
l'inventaire  susdit,  en  obéissance  au  jugement  susdit, 
adjuge  et  ordonne  qu'il  émane  contre  elle,  en  la  présente 
cause,  un  writ  ou  bref  de  contrainte  par  corps,  et  qu'en 
vertu  d'icelui  elle  soit  arrêtée,  prise  et  détenue  dans  la  pri- 
son de  ce  district  de  Québec,  jusqu'à  ce  qu'elle  se  soit  con- 
formée et  ait  obéi  à  cette  partie  du  dit  jugement  du  6  mai 
dernier,  ordonnant  qu'il  soit  procédé  à  tel  inventaire. 

C'était  de  ce  jugement  que  l'appelante  se  plaignait  par 
son  appel.  Et  elle  alléguait,  comme  ses  raisons  de  faire 
réformer  ce  jugement^  les  deux  propositions  suivantes: 
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1^  La  contrainte  par  corps,  et  c'était  une  disposition  for^ 
melle  de  notre  droite  ne  saurait  atteindre  la  femme,  qui  en 
est  sp^ialement  exempte,  si  ce  n'est  comme  marchande 
pnblique,  ou  pour  cause  de  stellionat  procédant  de  son 
ùit  2^  L'obligation  de  fidre  inventaire,  dans  tous  les  cas, 
que  ce  soit  de  la  loi  même  ou  d'un  jugement  que  cette 
obligation  procède,  ne  pouvait  entraîner  la  contrainte  i>ar 
corps,  et  le  refus  ou  négligence  de  faire  inventaire,  quoiqu'il 
f&t  ordonné  par  un  jugement,  ne  constituait  pas  un  mépris 
de  Cour,  ni  une  offense  punissable  par  l'emprisonnement. 

En  appel,  les  intimés  citèrent  à  l'appui  de  leurs  préten* 
tions  la  cause  de  Bacbelette  dit  Orébassa  vs.  Gamache,  (1) 
où  les  mêmes  procédures  avaient  été  suivies  et  où  là  con- 
trainte par  corps  avait  été  ordonnée.  Ds  prétendirent,  de 
plus,  que  toute  contravention  et  refus  d'exécution  d'un 
jugement  est  un  mépris  de  cour,  et  citaient  la  cause  de 
Rex  vs.  Coates,  N®  111,  ou  le  Juge-en-Chef  Sewell  avait 
exprimé  l'opinion  que  :  "  Every  resistance  of  a  process  is  a 
contempt." 

La  Gour  d'Appel  infirma,  par  le  jugement  suivant,  la 
décision  rendue  en  Gour  Supérieure  : 

"  The  Gourt,  &c.— Gonsidering  that  by  law  the  appel- 
lant, Marie-Gécile  Larochelle,  is  not  subject  to  the  catir 
traifUe  par  corf/s  ordered  to  issue  against  her  by  the  judg^ 
ment  of  the  Superior  Gourt,  of  the  fourth  day  of  February, 
one  thousand  eight  hundred  and  fifty-five,  by  reason  of 
the  neglect  and  refusal  to  make  an  inventory  of  the  move- 
ables and  immoveables  which  composed  the  community 
of  property  which  heretofore  existed  between  the  late 
Joseph  Martineau  and  Marguerite  Renaud,  his  wife,  and 
also  the  said  community  continued  between  the  said 
Joseph  Martineau,  his  chÛdren  and  the  said  Marie-Cécile 
Larochelle,  and  that^  therefore,  in  the  judgment  of  the 


(1)  1855,  C.S.,  No.  595. 
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Superior  Courts  ordering  sach  contrainte  par  corps  to  issae 
against  the  said  Marie-Cécile  Larochelle,  there  is  error,  this 
Court  doth  reverse,  annul  and  set  aside  the  judgment  so 
rendered  by  the  Superior  Court,  and  doth  discharge  the 
rule  obtained  in  the  Superior  Court  by  the  respondent  for 
such  contrainte  par  corps  against  the  said  appellant,  &c." 

Talbot  kt  Tousionant,  pour  l'appelante. 

Bossé*  et  Bossé,  pour  les  intimés. 


BANC  DEJA  BEINE,  )     DISTRICT  DE  QUEBEC. 

Présents  : — ^Duval,  Juge-en-Chef,  Aylwin,  Mebedith, 
DnuMMOND  et  MoNBELET,  Juges. 

Bbown, Appelante. 

et 
LoWBY, Intimé. 


Jugé: — Qu'il'  nV  a  pan  appel  à  la 
Cour  de  Révision  d'un  jugement  taxant 
un  okémoire  de  frais  à  une  Bomme  de 
moinfl  d»  ^agt-oin<i  louis. 


Held  : — ^That  there  is  no  appeal  to  the 
Court  of  ReTiew  from  a  judgitaent  taxing 
a  bill  of  oosts  amounting  to  less  than 
twenty-fire  pounds. 


Jugement  rendu  le  20  juin,  1866. 

Cet  appel  était  d'un  jugement  rendu  par  la  Cour  Sui)é- 
rieure,  siégeant  à  Québec,  en  Révision,  par  lequel  elle 
s'était  déclarée  incompétente  à  réviser  la  taxation  d'un 
mémoire  de  frais  faite  par  un  juge  de  la  Cour  Supérieure 
pendant  le  terme  de  Circuit  à  Trois-Ei^dères.  La  cause 
fut  inscrite  en  Eévision  par  l'appelant  pour  faire  réviser  la 
taxation  du  mémoire  de  frais  par  lequel  il  se  trouvait  lésé. 
L'intimé  fit  motion  à  l'effet  de  faire  rayer  l'inscription  en 
révision,  parce  que,  disait-il,  la  Cour  n'avait  pas  le  droit  de 
réviser  une  taxation  faite  par  un  juge  de  la  Cour  Super 
rieure.  Cette  Cour,  composée  des  juges  Badgley,  Stuart,  et 
TeisoheresiUy.dissentiente,  rendit  le  jugement  suivant  le  2 
septembre,  1865  : 
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"  La  Cour,  ayant  entendu  la  demanderesse  et  Knterve- 
venant  par  leurs  procureurs  respectifs,  sur  la  motion  faite 
devant  cette  Cour,  le  premier  de  septembre  courant,  de  la 
part  du  dit  intervenant,  à  Teflfet  que  l'inscription  en  révi- 
sion en  cette  cause  soit  rejetée  avec  dépens,  en  autant  que 
Ip  droit  de  faire  réviser  la  taxation  du  mémoire  de  frais 
par  cette  Cour  n'existe  pas,  et  la  demanderesse  ayant 
montré  cause  insianter  contre  la  dite  motion  ;  considérant 
que  la  dite  motion  est  bien  fondée,  accorde  la  ^ite  motion, 
en  conséquence  rejette  et  met  de  côté  la  dite  inscription." 

L'appelante  prétendit  que  cette  récusation  de  la  CoigLi: 
Supérieure  était  repoussèe  :  1°  Par  notre  loi  statutaire  qui 
a  créé  ce  tribunal  :  2°  Par  l'ordonnance  de  1667,  qui  statue 
et  décrête  qu'il  y  aura  appel  de  la  liquidation  et  taxation 
des  dépens  au  tribunal  même  qui  aura  rendu  et  prononcé 
le  jugement  final.  Comment,  disait  l'appelante,  la  Cour 
Supérieure  pouvait-elle  se  récuser,  puisque  c'était  elle- 
même  qui  avait  rendu  le  jugement  final  ?  (1)  Ce  jugement 
de  taxation  était  de  plus  définitif  et  exécutoire,  il  était  donc 
de  la  compétence  de  la  Cour  Supérieure. 

L'intimé  prétendit  qu'il  ne  pouvait  y  avoir  appel  à  la 
Cour  de  Eé vision  sur  un  jugement  taxant  un  mêinoire  de 
frais  :  1°  Parceque  la  Cour  de  RéAÔsion  était  une  Cour  de 
la  même  nature  que  la  Cour  d'Appel,  et  que  si  la  législa- 
ture eut  voulu  considérer  les  jugements  tel  que  celui  en 
question  comme  sujets  à  Révision,  elle  aurait  emplpyé  des 
expressions  expresses  et  non  pas  les  mêmes  termes  que 
ceux  qu'elle  avait  employé  pour  la  Cour  du  Banc  de  1& 
Eeine  en  appel  : 

2°  Parceque,  d'après  la  151e  section  du  cap.  83,  S.  E.  B. 
C,  il  était  évident  qu'il  eût  fallu  une  disposition  expresse 
de  la  loi  pour  étendre  ce  i)ouvoir  de  réviser  la  taxation 


(1)  27  et  28  Viot,  oh.  39  :— Ordon.  1667,  tît.  31,  art.  30  :— 1  Pigeau,  p.  874,  Ed. 
1T70  :^Rodier  sur  l'art.  5,  tit.  31,  de  rOrdonnance  de  1667  :— 2  Jousse,  art.  28,  tit. 
31,  Ordon.  1667  :— ^  Gajot,  Rept,  rbo.  Dépeiu,  p.  4AA  :-4)  Pothier,  p.  163,  Ed.  Dapiiw 
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d'tm  mémoire  de  firais  à  la  Coiir  de  Béyision,  qui  est  com- 
posée de  trois  juges  ;  en  effet,  le  statut  disait  expressément 
que:  ''  Le  mémoire  de  frais  sera  sujet  à  être  révisé  par  im 
juge  de  la  Cour  Supérieure  dans  le  même  district  et  au 
même  endroit 

L'intimé  prétendit,  de  plus,  que,  d'après  l'ordonnance  de 
1667,  tit.  81,  arts.  15  et  80,  les  frais  taxés  ne  pouvaient  cons- 
tituer le  sujet  d'un  appel,  car  au  Ghatelet  de  Paris  les  frais 
étaient  d'abord  taxés  par  les  commissaires  examinaieurs  et 
de  là  on  pouvait  appeler  à  la  Cour  pendant  l'audience, 
mais  cela  ne  constituait  pas  ce  que  l'on  peut  nommer  un 
appel,  tel  que  l'appelant  le  prétendait,  car  ce  n'était  qu'une 
requête  présentée  au  Juge  d'une  Course  plaignant  du  feût 
d'un  officier  de  cette  même  Cour.  C'était  justement  la 
même  procédure  que  c^lle  imposée  par  notre  statat,  qui 
permet  que  les  mémoires  de  finais  taxés  par  le  greffier  ou 
le  protonotaire  puissent  être  révisés  par  un  juge  de  la  Cour 
Sui>érieure. 

La  Cour  d'appel  confirme  unanimement  le  jugement 
rendu  en  révision,  pour  les  moti&  suivants  exprimés  en 
son  jugement: 

The  Court,  &c. — "  Considering  that  the  matter  in  dis- 
pute in  this  cause  does  not  amount  to  the  sum  of  twenty 
pounds  sterling,  and  relates  to  a  question  of  costs  merely, 
doth  in  consequence  confirm  the  judgment  rendered  by 
the  Court  of  Kevision,  sitting  at  Quebec,  on  the  second  day 
of  September,  one  thousand  eight  hundred  and  sixty-five, 
and  doth  condemn  the  said  appellant  to  pay  to  the  said 
respondent  his  costs  in  the  present  apx>eal. 


Pacaud,  pour  l'appelant. 

Hart  et  McDouGAiiL,  pour  l'intimé. 
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OOUE  DE  CIRCUIT.— QUEBEC. 
Présent  :— Stuart,  Juge. 

ÎSeschb Demanderesse. 
vs. 
Sattê,  et  al Défendeurs. 


Jugé:— lo.  Qae  lef  grand ^pèna  0t 
gnuMl'  mèiM  dÙToiit  deg  alimena  à  toon 
potiti  onfants  en  bu  àgn  et  indigens. 

3o.  Qae,  d«iu  Terodee,  l'aoUon  de  la  de- 
manderease  était  bien  dirigée  oontre  lei 
déftondeim. 


field  T'-lo.  That  grand  fathers  and 
grand  mothen  are  boand  to  famish  sas- 
tenanœ  to  their  grand  children  who  ara 
poor  and  In  inflsnej. 

2o.  That,  in  the  ease  sabmitted,  the 
aotion  of  the  plahitiff  was  properlj  bronght 
against  the  defendants. 


Jijgement  renda  le  28  mai,  1865. 

La  demanderesse  par  son  action  allégaait  qu'elle  était 
more  de  deux  enfants  en  bas  âge,  issus  de  son  mariage 
avec  ])|[ichel  A.  Katté,  un  des  défendeurs  ;  qu'elle  était 
pauvre,  sans  ressources,  et  qu'il  lui  était  impossible  de 
procurer  à  ses  enfants  les  alimens  nécessaires  à  la  vie  ;  que 
dans  le  courant  de  mars,  1864,  le  dit  Michel  Satté  avait, 
sans  aucime  raison,  laissé  son  domicile  conjugal  pour  aller 
vivre  avec  sa  mère,  Marie  Dignard,  défenderesse  en  cette 
cause,  laissant  aiasi  sa  femme  et  ses  enfants  sans  secours. 
La  demanderesse  alléguait,  de  plus,  que  la  défenderesse 
avait  une.  existence  aisée  et  qu'elle  pouvait  venir  en  aide 
à  ses  petits  enfants  ;  qu'elle  faisait  vivre  à  sa  table  son  fils 
le  défendeur  et  l'empêchait  de  procurer  le  nécessaire  à  sa 
fiunille  ;  et  elle  concluait  à  ce  que  les  défendeurs  fussent 
condamnés  à  lui  payer  ,£12  Ss.  de  pension  alimentaire 
pour  l'année  expirée  au  mois  de  mars,  1865,  et  la  môme 
somme  pour  l'année  à  échoir  au  mois  de  mars,  1868, 
payable  par  quartier  et  d'avance. 

A  cette  action  le  défendeur  fit  défaut,  et  la  défenderesse 
plaida  que  la  demanderesse  n'avait  pas  droit  d'action 
contre  elle  ;  de  plus,  elle  niait  les  allégations  de  l'action,  et 
par  exception  disait  que  le  défendeur  s'était  marié  à  la 
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tîemajideresse  contre  le  gré  et  sans  le  consentement  de  la 
tiéfenderesse,  lorsqu'il  était  encore  mineur  ;  que  la  deman- 
"dçresse  et  le  défendeur  étaient  jeunes  et  capables  de 
pourvoir  aux  besoins  nécessaires  à  leur  famille,  tandis 
qu^elle,  la  défenderesse,  était  âgée  de  soixante  ans,  pauvre, 
et  gagnait  sa  vie  en  travaillant  à  la  journée,  La  preuve 
démontra  que  la  demanderesse  était  incapable  de  gagner 
sa  nourriture  et  celle  de  s^s  enfants,  qu'elle  vivait  depuis 
longtemps  à  la  table  d'tm  de  ses  Irères,  qu'elle  et  ses 
eniants  étaient  dans  l'indigence  ;  que  la  défenderesse,  au 
contraire,  par  son  travail  réalisait  chaque  mois  une  somme 
de  $15  à  $20,  et  qu'elle  i)buvait  facilement  procurer  des 
alimens  à  la  demanderesse  et  à  ses  enfamts,  de  plus,  que  la 
défenderesse  nourrissait  à  sa  table  le  défendeur,  et  un  de 
ses  frères,  sans  aucune  rémunération. 

'ï^ousiGNANT,  pour  Itt  demanderesse,  soutint  alors  qu'il 
avait  parfaitement  prouvé  sa  cause  et  que  le  droit  d'action 
de  la  demanderesse  ne  devait  pas  être  nié.  (1) 

Angers,  pour  la  défenderesse,  maintint  qu'en  dépit  de  la 
preuve  faite  en  la  cause,  la  délenderesse  ne  devait  pas 
être  condamné  à  fournir  des  alimens  à  la  demanderesse 
et  à  ses  enfants,  et  que  l'action,  quant  à  la  défenderesse, 
devait  être  déboutée.  (2) 

La  Cour  condamne  les  défendeurs  solidairement  au 
paiement  de  ta  somme  de  $20,  avec  dépens. 

Talbot  et  Tocsignant,  pour  la  demanderesse. 

Casault,  Langlois  et  Angers,  pour  les  défendeurs. 


(1)  IGoyoUBAp^vlMK  Aliments,  p.  317  >-BDtfd«r,TnatédiieQatrmid«m«ri«g6, 
ao.5S7. 

(S)  4DwNlomb«,pp.S5el36^iio.SS. 
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^^^^x£^.i^.T^^'^^']  DISTRICT  DE  MONTREAL. 

EN  APPEL.  ) 

Présents  :— Duval,  Jugo-en-Chef,  Atlwin,  Meredith, 
Dkummond  et  MoNDELET,  Juges. 

Segtjin  de  LaSalle Appelante. 

et 
BerOEVIN ..^,.,  .Intimé. 

Jugé  : — Qu'uB  bîilet  notarié  en  breret       Held  : — That  a  notarial  ftote  en  hrevH 

n'est  pas  soumis  4  la  prescription  de  cinq  is  not  subject  to  the  prescription  of  fire 

ans,  établie  par  le  Stat.  Réf.  peur  le  Bas-  years,  established  by  the  Con.  Stat  for 

Canada,  cap.  64.  Lower  Canada,  cap.  ^4. 

Jugement  rendu  le  7  mars,  1865v 

L'action  portée  devant  la  Cour  Supérieure  à  Montréal 
était  pour  le  recouvrement  du  montant  de  deux  recon- 
naissances devant  notaires,  en  brevet,  par  un  nommé 
Lonriahd  en  faveur  de  Ernest  Boullenois,  mari  décédé 
de  l'appelante,  et  dont  le  détendeur  se  porta  caution  soli- 
daire. La  première  de  ces  deux  reconnaissances^  en  date 
du  24  de  juillet,  1854,  était  pour  viiïgt-cinq  louis,  pour 
valeur  reçue,  que  Lormand  s'obligea  de  payer  au  créancier, 
ou  à  son  ordre,  dans  deux  mois.  La  seconde  reconnaissance, 
en  date  du  15  de  janvier,  1855,  était  pour  vingtsix  louis 
cinqcheHns,  pour  valeur  repue,  en  argent  prêté,  et  payable 
au  dit  Boullenois,  ou  à  son  ordre,  le  18  août,  1855.  Dans  ce 
dernier  acte  le  défendeur  se  porta  caution  conjointement 
avec  un  nommé  Hénault.  L'appelante  déclarait  qu'il  avait 
été  payé  $;50  sur  la  première  obligation,  et  réclamait 
comme  balance,  en  principal  et  intérêt  sur  cette  recon- 
naissance, $69.68,  et  la  totalité  de  la  deuxième,  savoir: 
♦160.05. 

Le  défendeur,  poursuivit  seul,  plaida  que  ces  deux 
reconnaissances,  qu'il  désignait  comme  des  billets,  étaient 
prescrites  suivant  les  dispositions  du  Statut,  (1)  dont  la 


(1)  Ch.  64  des  Statuts  Refondus  pour  le  Bas-Canada. 
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section  81  est  ainsi  conpae:  "et  tous  biUeU^  dûs  et  payables 
^  dans  le  Bas-Ganada>  etc^  seront  censés  absoliûnent  payés 
''  et  acqoités,  si  une  ponisnite  ou  action  n'a  pas  été  intentée 
"  dans  les  cinq  ans  qni  suivront  le  jour  où  ces  billets  sont 
"  devenus  dûs  et  payables; "  et  dont  la  troisiôme  section 
porte  que  "  tout  billet  payable  à  Tordre  du  &iseur  ou  du 
"  tireur,  sera  considéré  comme  négociable,  et  sera  trans- 
*'  férable  par  endossement  régulier  ou  en  blanc,  ou  par 
"  délivrance,  etc.  " 

Le  défendeur  plaida  de  plus,  quant  à  la  seconde  re- 
connaissance, que  Hénault,  son  cofidéjusseur  ayant  été  dé> 
chargé  de  son  cautionnement  par  le  procureur  de  BouUe- 
nois,  lui,  Bergevin,  ne  pouvait  être  condamné  que  pour 
moitié  de  la  dette.  (1) 

L'appelante  répondit  que  ces  actes  en  brevet  n'étaient 
pas  des  billets  promissoires  tombant  sous  le  coup  du 
Statut,  mais  des  obligations  authentiques  qui  ne  pouvaient 
se  prescrire  que  par  trente  ans,  et  que  d'ailleurs  la  deman- 
deresse était  absente.  Quant  à  la  décharge  de  Hénault, 
elle  alléguait  que  cette  décharge  était  sans  valeur,  le 
procureur  n'étant  pas  autorisé  à  l'accorder.  (2) 

Le  24  mars,  1864,  la  Cour  Supérieure  rendit  le  jugement 
suivant: 

"  La  Cour,  après  avoir  entendu  les  parties  par  leurs 
*'  avocats,  en  droit  et  mérite,  renvoie  la  réponse  en  droit  à 
*'  l'exception  de  prescription  plaidée  par  les  défendeurs, 
*'  maintient  la  dite  exception  de  prescription,  et  en  consé- 
"  quence  déboute  cette  action  avec  dépens." 

a)  Merlin,  R«p.,Tbo.Bmci:--^L.C.Jnriit^^^  66  :--6  L.  Ç.  Jarist,  pp.  267,  M, 


L.  0.  Bq>^  p.  418  :— Pothiar,  ObL,  nos.  86, 87, 437,  667  :-7  TonÛier,  no.  17S. 

SaTsry,  pp.  687, 688, 606  :— 2  Journal  des  And.,  p.  387  :— Lavoie  et  Grvrior, 

0.  Bop.,  418  >-3  Ben»  do  I^.,  p.  81,  no.  89  :^No.   3689,  StoToni  ts. 


2}  3  Sarary,  pp.  687, 688, 606  :^3  Jonmal  des  And.,  p.  387  :— Lavoie  et  Grarior, 
0.  Bop.,  418  >»8  Bon»  do  L6g.,  p.  81,  no.  89  :— No.   3689,  StoToni  ts 
Ijnuui,  Montréal,  36  oot,  1848:— tfirt  ts.  MoPhoiton,  31  janTior,  1848:-*Par- 


dosisni,  ChanM,  no.  69  :— Troplong,  Vente,  p.  403  :— Dallôa,  Bee.  Périodiqne,  1833, 
p.  364  :--7  L.  C.  Jnrist,  289  :  -2  Bomier,  Conférenoe  des  Ord.,  p.  648  :— Femèie,  Diet 
de  Droit,  Tbo.  BUlet  :— Pothier,  Obi.,  no.  608  :— 2  Bogne,  p.  138  :— 1  Fenrière,  G.  Oon- 
nnier,p.  1336,  :— 1  Parsons  on  Notes,  p.  26  :— Angell  on  UmitaUons,  p.  216  :— Pé- 
tiller, ObU  pp.  810, 807. 
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L^a{>pdl  de  cette  deeision  a  été  (sotcteniL 
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MoNBK^T,  Juge  :  — L'aetion  en  Oonr  de  première 
instMkce  était  fondée  sur  tin  billet  en  breyet,  passé  par- 
devant  deux  notaires.  Le  definadeur  plaida  plusieurs  ex» 
captions.  La  beule  dont  il  s'agisse  ici  est  celle  par  laquelle 
le  défendeur  a  plaidé  la  prescription  de  cinq  ana  Cette 
exertion  a  été  rencontrée  par  une  réponse  en  droit 

Il  parsdtratt  que  bien  que  les  parties  aient  été  entendues 
en  droit  et  au  mérite,  Taction  a  été  déboutée  sur  le 
plaidoyer  de  prescription  de  cinq  ans.  De  fait,  le  juge- 
ment maintient  la  dite  exception  de  prescripiioH^  ei^  en  can- 
séquence,  déboute  cette  action  avec  dépens. 

Je  n'ai  aucun  doute  quant  à  la  question.  Un  billet  en 
brevet,  rejsu  devant  deux  notaires,  n'est  pas  du  tout 
un  billet  de  la  catégorie  de  ceux  à  Tenccmtre  desquels 
existe,  par  statut,  la  prescription  de  cinq  ana.  Sous  ce 
rapport,  je  partage  entièrement  les  opinions  des  Juges 
Berthelot,  Lorsîager  et  Laberge,  qui  ont  jugé  dans  ce 
sens,  et  je  pense,  par  conséquent,  que  le  jugement  dont 
il  est  question  est  mal  fondé  en  k>i. 

Il  me  semble  que  la  Cour  d'Appel  éeit  renverser  ;le 
jugement  du  24  mars,  1864,  et  renvoyer  le  dossier  à  la 
Cour  de  première  instance,  pour  y  être  procédé  à  rendre 
tel  jugement  au  mérite  que  la  Cour  avisera.  N'y  eût^il 
pour  justifier  ce  renvoi,  que  l'absence  d'un  motivé  quel* 
conque  sur  le  mérite  de  la  cause,  dans  le  jugement  dont 
est  appel,  il  y  en  aurait  assurément  bien  assez.  Mais,  de 
fait,  il  paraît  évident,  que  le  savant  Juge  n'a  pas  jugé  le 
mérite  de  la  cause,  et  c'est  ce  qu'il  est  nécesaire  qu'il 
fasse. 

Le  jugement  en  appel  <est  motivé  comme  suit: 

27 
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*^La  Cour,  etc.— Oonsidérant  que  le  document  sur  leqnd 
repose  l'action  des  demandeurs  en  Cour  de  première 
instance,  appelants  en  cette  Cour,  n'est  pas  un  }>illet  danj» 
le  sens  de  la  loi  de  ce  pays,  à  l'égard  duquel  la  prescnption 
invoquée  en  cette  cause  paisse  e^appliquer: 

"  Considérant,  par  conséquent,  qu'il  y  a  erreur  dans  le 
jugement  rendu  par  la  Cour  Supérieure  à  Montréal,  le  21 
mars,  1864,  cette  Cour  casse,  annulle  et  met  de  coté  le 
dit  jugement,  et  procédant  à  rendre  le  jugement  que  la 
dite  Cour  de  première  instance  eût  du  rendre,  il  est 
adjugé  et  ordcmné  que  la  réponse  en  droit  à  l'exception 
de  prescription  soit  et  elle  est  par  les  présentes  maintenue, 
et  la  dite  exception  de  prescription  déboutée,  et  que  tous 
les  procédés  en  la  dite  Cour  Inférieure,  depuis  et  compris 
le  *mt  jugement,  soient,  et  as  sont  par  les  présentes,  mis  de 
côté,  et  il  est  de  plus  ordonné  que  le  dossier  soit  remis  à  la 
Cour  Inférieure,  pour  y  être  procédé  suivant  qu'il  apparu 
tiendra,  La  Cour  condamne  l'intimé  à  payer  tous  les 
dépens  tant  en  cette  Cour  que  ceux  intervenus  sur  les 
procédés  en  la  dite  Cour  Inférieure,  depuis  et  compris  le 
jugement  dont  est  appel,  ainsi  que  l'exception  de  prescript 
tion  et  la  réponse  en  droit  à  icelle.  " 

G-IBOUABD,  pour  les  appelants. 
DouTRE  et  DouTRE,  pour  l'intimé. 
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No.  288. 


SDPERIOR  CODBT.— QUEBEC. 

Before  : — Stuart,  Justice. 


(  Bkttersworth  . 


(HOUOH. 


vs. 


..  Plaintiff. 
Defendant. 


A  notice  of  aotion  to  a  pereon  aotiDg  as 
a  oonstable,  under  the  14  and  16  Vic., cap. 
54,  (Con.  Stat.  L.  C,  cap.  101;  aUted  the 
oaaae  of  action  to  the  effect  following  : 
*'  For  that  yon,  on  the  20th  day  of  De- 
"oember,  1864,  nnlawf  ally  did  apprehend 
«and  seiie  A.  B.,  and  nnlawnilly  did 
*'keep  him  a  prisoner  for  a  ions  apace  of 
**  time,  to  wit  :  for  the  space  of  foor  days, 
M  uid  other  wrongs  to  the  said  A.  B.,  then 
-did,  Ac." 

Held^— After  a  Teidiet  in  faTor  of  the 
plaintiff;  npon  points  reserved  at  the 
trial  : — lo.  That  an  omission  to  state  in 
the  notice  the  place  when  the  injury  oom- 
plûned  of  was  sustained,  was  fatal  to 
the  plaintiff's  right  to  recover  :  Judg- 
ment for  the  defendant,  as  in  the  ease  of 
a  non-snit,  given. 

So.  That  the  plaintiff;  in  his  proof, 
most  be  limited  to  the  day  and  the 
occasion  stated  in  his  notice  and  declara- 
tion, when  the  defendant  had  been  sworn 
in  as  a  constable  ;  and  that  he,  the  plûn- 
tiff;  oonld  not  extend  such  proof  to  the 
acts  of  the  defendant  of  the  préviens 
day,  when  the  plaintiff  was  arrested  by 
him,  acting  as  a  private  individual,  so 
as  to  obtam  damages  as  arising  from 
them. 


Un  avis  de  motion  à  une  personne  agis- 
sant comme  constable,  sousVaote  de  la  14 
et  lô  Vict.,  chap.  64,  (Stat.  Réf.,  B.-C, 
chap.  101)  énonçait  la  cause  d'action 
comme  suit  :  "  Parce  que,  le  20e  jour 
«de  décembre,  i864,  vous  avec illégale- 
<i  ment  pris  et  détenu  A.  B.,  et  l'aves  illé- 
«<  gaiement  retenu  prisonnier  pour  un  long 
'*  espace  de  temps,  savoir  :  pour  Tespace 
«  de  quatre  jours,  et  aute«s  torts  envers 
««  le  dit  A.  B.,  aves  commis,  etc.  " 

JUKé.~Aprè8  verdiot  en  faveur  dn  de- 
mandeur, sur  questions  réservées  au  pro- 
cès:— lo.  Que  l'omission  d'énoncer  dans 
ravis  la  place  ok  Tii^ure  donton  se  plai- 
gnait avait  été  commise,  était  fatal  aux 
droits  de  recouvrement  du  demandeur  : 
Jugement  pour  le  défendeur,  comme  dans 
le  cas  d'un  non-Mtii,  rendu. 

2o.  Que  le  demandeur,  devait  être  res- 
treint, dans  sa  preuve,  au  Jour  et  à  Toe- 
casion  énoncés  dans  sa  notice  et  dans  sa 
déclaration,  quand  le  défendeur  avait  été 
assermenté  comme  constable  :  et  que 
lui,  le  demandeur,  ne  pouvait  fmre  porter 
cette  preuve  sur  les  actes  du  défendeur  de 
la  journée  d'avant,  quand  le  demandeur 
avait  été  arrêté  psor  lui»  agissant  en  sa 

Jualité  privée,  de  manière  S  obtenir  des 
ommages  résultant  d'iceux. 


Judgment  rendered  the  8rd  July,  1865. 

This  was  an  action  for  a  malicions  arrest. — ^Previons  to 
the  19th  of  December  1864,  a  warrant  had  issued  from 
Montreal  for  the  arrest  of  a  number  of  persons  charged 
with  robbery  and  murder  committed  at  St.  Albans,  in  the 
United  States,  demanded  under  the  treaty  between  that 
country  and  Great  Britain. — On  the  day  above  mentioned 
the  defendant,  who  had  been  occupied  with  several  peace 
officers  in  searching  for  these  persons,  arrested  the  plain- 
tiff as  «ne  of  those  named  in  the  warrant,  supposing  him 
to  be  George  Scott.  The  defendant,  although  in  company 
with  one  of  the  constables  acting  under  the  warrant,  was 
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not  one  himself  at  the  time  of  the  aartert  on  the  19th  De- 
cember, 1864.  The  plaintiff  was  taken  before  Mr.  Ma- 
goire,  Judge  of  the  Sessions  at  Qaebec,  on  the  same  day, 
who,  on  that  day,  swore  in  the  defendant  as  a  constable  and 
directed  him  to  take  the  plaintiff  to  Montreal  as  his  prison- 
er, and,  when  there,  before  Jndge  Smith  who  had  issaed 
the  warrant.  This  was  done,  and,  at  Montreal,  it  was  dis- 
coyered  that  the  plaintiff  was  not  the  individual  named  in 
the  warrant  as  G-eorge  Scott,  and  thereupon  he  was  rdea- 
sed  from  custody. 

On  the  21st  day  of  January,  1866,  a  notice  of  action  was 
given  as  follows  : 

"  To  Charles  Hough,  of  the  City  erf  Quebec,  Livery 
"  Stable  Keeper^  acting  as  and  pretending  to  be  a  con- 
"  stable  or  Peace  officer  within  the  district  of  Quebec. 

"  We  do  hereby,  as  the  Attomejrs  of  Joseph  F.  Betters- 
*'  worth,  late  of  Bowling  Green,  in  the  state  of  Kentucky, 
•*  and  now  residing  in  the  City  of  Montreal,  in  the  Pro- 
*'  vince  of  Canada,  a  soldier  in  the  army  of  a  certain  belli- 
'^  gèrent  power,  calling  and  describing  themselves  as  the 
*^  confederate  states  of  America^  according  to  the  form  of 
"  the  statute  in  such  case  made  and  provided,  give  you 
"  notice,  that  the  said  Joseph  F.  Bettersworth  will,  at  the 
'^  expiration  of  one  calendar  month  firom  the  time  of  your 
^  being  served  with  this  notice,  cause  a  writ  of  summons 
"  to  be  issued  out  of  Her  Migesty's  Superior  Court  for 
*^  Lower  Canada,  sitting  at  Quebec,  against  you,  at  the 
'^  suit  of  the  said  Joseph  F.  Bettersworth,  for  that  you  on 
^  tiie  twentieth  day  of  December,  one  thousand  eight  hun- 
^  dred  and  sixty  four,  uidawfiilly  did  apprehend  and  seiae 
•<  the  said  Joseph  F.  Bettersworth,  and  unlawfolly  did'de- 
«<  tain  and  keep  him  a  prisoner  for  a  long  space  of  time,  to 
^  wit,  for  âie-apaoe  of  four  days^  and  other  wrongs  to  the 
"  said  Joseph  F.  Bettersworth  then  did,  against  the  peace 
*'  of  our  Lady  "tiie  Queen,  and  to  tbe  d«siage  of  the  said 
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"  Joseph  F.  Bettersworfh  of  Ten  ThotLsand  Dollars.  Dated 
**  this  twenty-first  day  of  January,  in  the  year  of  our  Lord, 
'*  one  thousand  eight  hundred  and  sixty-live.  Holt  & 
"  Irvine,  Attorneys  for  the  said  Joseph  F.  Bettersworth." 

The  endorsement  on  this  notice  was  as  ibllows  :  "  The 
^*  names  of  the  attorneys  who  will  issue  the  within  mentioned 
"  writ  are  Charles  Grates  Holt  and  George  Irvine,  holding 
"  their  office  in  St.  Peter  Street,  in  the  Lower  Town  of  the 
"  City  of  Quebec.  Holt  &  Irvine.  " 

This  notice  was  given  under  the  provisions  of  the  Con. 
Stat,  lor  Lower  Canada,  cap.  101,  intituled:  "  An  Act  lor  the 
"  protection  of  Justices  oi  the  Peace,  Magistrates  and  other 
"  officers  in  the  performance  of  public  duties,  "  the  first 
section  of  which  is  as  loUows :  "No  writ  shall  be  sued 
"  out  against  any  Justice  ol  the  Peace  or  other  officer  or  per- 
"  son  fulfilling  any  pubhc  duty,  ibr  anything  by  him  done  in 
"  the  performance  of  such  pubhc  duty,  whether  such  duty 
"  arises  out  of  the  common  law  or  is  imposed  by  Act  of 
"  Parliament,  either  Imperial  or  Provincial,  nor  shall  any 
"judgment  or  verdict  be  rendered  against  him,  unless 
"  notice  in  writing  of  such  intended  writ,  specifying  the 
"  cause  of  action  with  reasonable  clearness,  has  been  deli- 
"  vered  to  such  Justice,  officer  or  other  i)erson,  or  left  at 
"  the  usual  place  of  his  abode,  by  the  attorney  or  agent  of 
"  the  party  who  intends  to  sue  out  such  writ,  at  least 
"  one  month  before  suing  out  such  writ  :  In  computing 
"  such  month,  the  day  of  the  service  of  such  notice,  and 
"  the  day  of  suing  out  such  writ  shall  both  be  excluded  ; 
"  and  on  such  notice  shall  be  written  the  name  and  place 
"  of  abode  of  the  Attorney  or  agent  suing  out  such  writ  : — 
"  and  by  the  cause  of  action  stated  in  such  notice  the  party 
"  suing  out  such  writ  shall  be  bound,  and  shall  not  be  al* 
"  lowed  to  give  evidence  of  any  other  cause  of  action  at 
"the  trial  thereof."* 

On  the  twenty-second  of  February,  1866,  a  writ  of  sum- 
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mons  issued.  The  cause  of  action  stated  in  the  declaration 
was  :  "  That  on  the  twentiet|i  day  of  December,  now  last 
"  past,  the  said  plaintiff  was  at  the  town  of  Levis,  in  the 
"  district  of  Quebec,  and  was  in  the  peace  of  Our  Lrdy  the 
"  Queen,  and  following  his  lawful  business  and  occasions 
'*  and  that,  then  and  there,  at  Levis  aforesaid,  on  the  day 
"  aforesaid,  the  said  defendant,  with  Ibrce  and  arms,  did 
'^  make  an  assault  on  the  said  plaintiff,  and  seized  and  laid 
"  hold  of  the  said  plaintiff,  and  then  and  there  made  him 
"  the  said  plaintiff  a  prisoner,  and  deprived  him  of  his  per- 
•*  sonal  liberty,  and  forcibly  and  violently  compelled  the 
"  said  plaintiff  to  leave  the  said  town  ol  Levis  and  cross 
"  the  river  St.  Lawrence  to  the  City  of  Quebec,  where  he 
'^  th3  said  defendant  forced  and  obUged  the  said  plaintiff* 
"  to  go  in  and  along  divers  pubhc  streets  to  the  private 
"  house  of  the  said  Charles  Hough,  where  he  the  said 
"  Charles  Hough  kept  and  detained  the  said  plaintiff  a  pri- 
"  soner  for  and  during  the  space  of  two  days,  and  during 
"  the  said  time  committed  various  assaults  upon  the  per- 
"  son  of  the  said  plaintiff,  and  searched  his  person  and  ex- 
"  posed  him  to  various  insults  and  indignities,  contrary  to 
*'  the  peace,  &c.  That  the  said  defendant,  in  so  arresting 
"  and  imprisoning  the  said  plaintiff,  acted  maUciously, 
"  wickedly,  vindictively,  and  without  any  reasonable  or 
"  probable  cause,  and  without  any  lawful  warrant  what- 
"  ever,  &c.  That  the  said  plaintiff  has  given  to  the  said 
"  defendant  notice  of  the  institution  of"  the  present  action 
"  for  more  than  one  calendar  month  previous  to  the  insti- 
"  tution  of  the  same.    Wherefore,  &c.  " 

The  pleas  to  the  action  were  lo.  "  Not  guilty,  "  and  2o. 
"  That  one  Samuel  E.  Lackey  and  others  had  been  de- 
"  tained  in  the  gaol  at  Montreal,  charged  with  the  crimes 
"  of  murder,  assault  with  intent  to  couuiiit  murder  and 
"  robbery,  at  the  town  of  St.  Albans,  in  the  United 
"  States,  from  which  gaol  they  had  escaped,  and  were 
"  released    and   discharged   upon   the   order   of  Judge 
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^  Oonxsol;  £hat  therempoii.  Judge  Smith  issaed  hia  'vrsj^ 
**  rant  for  a  second  arrest  of  the  parties  nnder  the  pro- 
^'  visions  of  the  extradition  treaty  with  the  United  States, 
**  with  the  execution  of  which  warrant  the  defendant  was 
**  entrusted  as  a  constaMe  ;  that  a  proclamation  had 
^  issued  for  the  apprehension  of  Lackey  and  the  others, 
*^  that  the  plaintiff  had  been  engaged  in  planning  raids  on 
^  the  people  of  the  United  States,  including  the  raid  upon 
*'  St.  Albans,  that  the  defendant  was  credibly  informed 
**'  that  he  was  one  -of  the  guilty  parties — ^that,  even  alter 
*^  enquiry  on  oath  made  before  the  Judge  of  the  Sessions  at 
^^  Quebec  as  to  the  identity  of  the  plaintiff  as  one  of  the 
**  parties  impUcated,  there  was  every  reason  to  suppose 
*'  that  the  plaintiff  was  one  of  the  persons  mentioned  in 
**  the  warrant,  and  it  was  upon  the  order  of  the  Judge  of 
*'  the  Sessions  that  the  plaintiff  was  taken  to  Montreal,  &Cy 
^  that  although  a  mistake  had  been  .committed  as  to  the 
^  plaintiff  being  named  in  the  warrant,  the  defendant  had 
""  every  reasonable  and  probable  cause,  &c.  " 

On  this  issue  the  following  questions  were  settled  for  a 
jury: 

1^  Did  the  said  defendant  arrest  and  imprison  the  plain- 
tiff in  the  month  of  December  last  and  where?  2°  Had 
the  Honorable  James  Smith,  one  of  the  Judges  of  the  Supe- 
rior Court  for  Lower  Canada,  residing  at  Montreal,  at  that 
tune  issued  his  warrant  for  the  arrest  of  certain  persons, 
and  of  whom  ;  upon  a  charge  of  murder  and  robbery  com- 
mitted at  the  town  of  St.  Albans,  in  the  state  of  Vermont, 
one  of  the  United  States  of  America,  and  was  a  proclama- 
tion duly  issued  offering  a  reward  for  the  apprehension  of 
the  persons  mentioned  in  the  warrant  of  the  said  James 
Smith  ?  3^  Was  the  said  warrant  put  into  the  hands  of 
the  defendant  as  a  constable  or  peace  officer  to  be  executed? 
4^  Did  the  said  defendant  so  arrest  the  plaintiff  and  detain 
him  with  or  without  warrant,  and  with  or  without  rea- 
jM^nable  or  probable  ëaui^e  ?   5^  Did  the  plaintiff  suffer  buslj 
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and  what  damnge  from  bis  arrest  and  detention  by  ike 
defendant  ? 

On  the  28th  of  April,  1865,  thei  case  came  on  for  trial 
before  Stuart,  Justice,  and  a  special  jury. 

After  the  jury  was  empanelled  the  first  piece  of  eri- 
dence  produced  by  the  plaintiflfand  proved  was  the  fore- 
going notice. 

The  plaintiff  was  then  proceeding  to  pq^ove  tiie  wrest  at 
Point  Levi,  on  the  19th  of  December,  and  thereupon  the 
following  motion  was  made  on  behalf  of  the  defendant  : 

^  Motion,  that  inasmuch  as  the  notice  of  action  now  pro- 
"^  duced  and  filed  does  not  state  the  ca>ise  ol  action  with 
"  reasonable  clearness  by  shewing  where  the  acts  com- 
"  plained  of  were  performed,,  nor  at  what  time,  nor  that 
"  they  were  perfornled  maliciously  and  without  reasonable 
^^  or  probable  cause  ;  and  inasmuch  as  by  the  statute  in 
"  such  case  made  and  provided  the  plaintiff  is  bound  and 
*'  is  not  allowed  thereby  to  give  evidence  of  any  other 
'^  cause  of  action  than  that  stated  in  the  said  notice,  and 
^^  inasmuch  as  no  legal  cause  of  action  whatever  is  stated 
"  in  the  said  notice,  the  plaintiff  be  precluded  from  the 
"  adduction  of  evidence  in  the  cause  upon  the  ground  that 
"  the  said  notice  is  no  notice  of  action  in  conformity  with 
"  the  said  statute,  and  that  a  non  suit  be  entered." 

Or.  O.  Stuart,  Q.  0.,  for  defendant  ;— In  support  of  this 
motion  the  first  ground  I  have  to  urge  is  that  the 
motion  does  not  state  the  place  where  the  alleged  cause 
of  action  arose.  The  first  section  of  the  act  above  cited 
distinctiy  enacts,  that  no  writ  shall  be  sued  out  against  any 
justice  of  the  peace  or  other  officer,  unless  notice  in  writing^ 
of  such  intended  writ,  specifying  the  cause  of  action  with 
reasonable  clearness,  has  been  delivered  to  such  justice, 
officer  or  other  person  fulfilling  any  public  duty,  or  left  at 
the  usual  place,  of  his  abode  by  the 'attorney  or  agent  of 
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the  party  who  intends  to  sue  ènt  such  writ,  at  least  one 
month  before  suing  out  the  same  :  in  the  English  Star 
tate  requiring  notice  to  be  given  to  justices  and  others, 
the  words  corresponding  to  the  above  are  that  in  the 
notice  the  cause  of  action  must  be  clearly  and  explicitly 
explained  (24,  Q^eo.  II.  c.  44),  and  the  whole  current  of 
engUsh  authorities  establish  that  the  notice  of  action  murt 
state  the  place  where  the  injury  complained  of  was  com* 
mitted,  and  that  wherever  it  has  been  omitted  the  plaintiff 
'has  been  non  suited.  In  the  above  notice  to  Mr.  Hough 
the  place  where  is  not  stated,  and  the  acts  complained  of 
may  have  been  committed  at  Point  Levis,  at  Quebec,  at 
Montreal,  Gaspé  or  Detroit.  It  is  to  be  observed  also  that, 
by  our  statute,  all  public  officers  or  other  persons  fulfilling 
any  public  duty  are  placed  on  the  same  footing  as  justices 
of  the  peace.  The  first  leading  case  on  this  subject  is  tliat 
of  Lovelace  vs.  Curry,  (7  Term  E.,  681,)  and  that  of  Strick- 
land vs.  Ward  is  referred  to  in  a  note  to  it  in  which  it  was 
held  that  the  notice  of  action  must  contain  a  month's  notice 
of  the  writ  or  process  intended  to  be  sued  out  as  well  as  the 
cause  of  action.  Lord  Kenyon,  in  rendering  judgment  in 
that  case,  speaking  of  Judge  Yates  who  tried  the  case  of 
Strickland  and  Ward,  remarked:  "  That  learned  judge 
"  ruled,  that  a  notice  under  this  act  df  Parliament  ought  to 
*'  be  precise,  and  said  that  the  magistrate  did  right  in  not 
*'  tendering  amends  because  the  notice  was  not  confer-* 
"  mable  to  the  statute.  And  if  it  were  right  then,  a  Jor^ 
"  tiari  it  is  right  now,  that  decision  having  been  acted 
"  upon  for  thirty  years  and  followed  by  several  determi- 
"  nations  at  nisi  irrius''  In  the  same  case,  Lawrence  Jus* 
tice,  said  :  The  statute  was  made  to  introduce  a  strictness  of 
form  in  favor  of  justices  and  it  must  be  observed  literally. 
This  case  of  Lovelace  and  Curry  was  tried  and  the  plaintiff 
non  suited  on  the  14th  May,  1798,  and  the  courts  had  acted 
on  the  case  of  Strickland  and  Ward,  tried  in  1767,  for  up* 
wards  of  thirty  years. 

That  the  courts  in  England  have,  uniformly,  acted  upon 
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tiiB  case  of  Lovelace  and  Oarry  down  to  the  present  time, 
requiring  in  the  notice  the  specification  of  time  and  place 
where  the  acts  complained  of  were  committed,  is  manifest 
from  many  cases.  The  first  is  that  of  Martins  vs.  Upcher, 
which  was  decided  in  the  Court  of  Queen's  Bench,  in 
England,  upon  the  objection  now  raised,  viz  :  that  the 
notice  of  action  did  not  state  the  place.  This  case  of  Mar- 
tins vs.  Upcher  was  decided  in  1842,  and  is  rei)orted  at  lull 
length  in  Adolphus  and  Ellis,  Q.  B.  B.  vol.  3,  p.  662.  The 
following  is  the  marginal  note  to  the  case. 

"  A  notice  of  action  to  a  magistrate  under  statute  24  G-eo. 
**  2,  ch.  44,  8. 1,  must  specify  the  place  at  which  the  act 
"  complained  of  occurred.  It  is  not  enough  that  it  names 
**  the  day."  "  The  omission  is  not  cured  by  the  magistrate 
"  pleading  a  tender  of  amends."  The  form  of  notice, 
omitting  the  place  is  given  in  the  report,  and  Lord  Den- 
man,  in  rendering  the  judgment,  said  : 

"  This  appears  to  be  the  first  occasion  on  which  a  ded- 
**  sion  on  the  point  now  before  us  has  been  called  for  in 
^*  Westminster  Hall.  An  inference  might  be  suggested 
'^  from  the  point  not  having  been  raised  in  banc  before  :  but 
^  that,  I  think,  would  not  be  safe.  Indeed  it  is  not  certain 
**  that  the  question  may  not  have  arisen,  but  have  remained 
**  unnoticed  in  the  reports,  because  the  actual  decisions 
"  have  been  upon  other  points.  I  decided,  however,  on 
•*  the  language  of  the  act  which  requires  that  tlie  cause  of 
"  action  shall  be  clearly  and  explicitly  contained  in  the 
"  notice.  Unless  both  time  and  place  be  inserted,  the 
•*  cause  is  not  clearly  andexpUcitly  contained.  Lord  Abin- 
"  GER,  C.  B.,  in  Bennett  vs.  Broughton,  appears  to  have 
"  thought  both  necessary.  I  do  not  go  so  far  as  to  say  that 
"  a  party  wiU  always  be  strictly  bound  to  prove  the  time 
"  and  place  which  he  names  in  his  notice  :  but  I  think  the 
"  words  of  the  statute  require  that  a  time  and  place  ibr  the 
*'  occurrence  be  named.  It  is  satisfactory  to  find  that  this 
^  was  Lord  Abingeb's  opinion  and  that  no  objection  was 
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*<  made  in  banc  tp  his  ruling.  Then  great  weight  must  be 
"  attached  to  tha  opinion  entertained  both  by  Lord  Chief- 
"  Justice  TiNDAii  and  Mr.  Baron  Pabke,  that  the  place  must 
"  be  part  and  parcel  of  the  notice.  My  yie<e  is  quite  in 
**  contbrmity  with  theirs,  and  we  should  introduce  an  im- 
"  proper  doubt  if  we  did  not  act  upon  this  principle." 

Williams,  Justice,  concurred  and  wound  up  his  observa- 
tion with  the  following  words  :  "  And  we  lind  this  view 
"  confirmed  Ijy  the  decisions  which  have  not  been  com- 
"  plained  of  in  banc'^ 

Coleridge,  Justice,  was  of  the  same  opinion,  &c.,  and  this 
judge,  in  the  course  of  his  observations  referring  to  the  sta- 
tute, said  :  "  Look  at  sec.  5.  The  evidence  is  to  be  hmited 
*'  to  what  is  contained  in  the  notice,  therefore,  I  should 
"  have  held  that  the  place  is  an  essential  ingredient  in  the 
**  notice  even  without  the  authority  of  the  three  cases  at 
"  nisi  jffiusr 

The  next  case  is  that  of  Breese  vs.  Jerdein  and  others,  to 
be  found  in  the  45  vol.  of  English  common  law  reports, 
p.  583.  The  marginal  note  of  this  decision  is  as  follows  : 
y  A  notice  of  action  against  an  officer  of  the  metropolitan 
"  police  under  statute  10  Geo.  IV,  ch.  44,  s.  41,  must  specify 
''  the  time  and  place  of  the  act  complained  of" 

The  notice  to  Jerdein  and  the  other  defendants  in  this 
cause  was  as  follows  :  "  You  having,  on  or  about  the  27th 
"  day  of  May,  now  last  past,  caused  Daniel  Breese  of 
"  PwUhele  in  the  county  of  Carnarvon,  gentleman,  to  be 
"  apprehended  and  detained  in  custody,  without  any  rea- 
•*  sonable  or  probable  cause  whatsoever,  for  the  space  of 
"  three  hours  then  next  following,  and  having  afterwards 
**  caused  him  to  be  unlawfully  committed  to  a  certain  com- 
"  mon  gaol  or  prison  called  the  Compter,  in  the  city  of 
'^  London,  and  to  be  imprisoned  and  kept  and  detained  in 
"  prison  there,  without  any  reasonable  or  probable  cause 
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"  whatever,  for  a  further  space  of  time,  to  wit,  for  the 
"  space  of  twelve  hours  next  following,  I'  do,  therefore,  as 
"  the  attorney^  of  and  for  the  said  Daniel  Breese  in  this 
**  behalf^  hereby  give  you  and  each  of  you  notice,  according 
''  to  the  form  of  statute  in  such  case  made  and  provided,  that 
"  I  shall,  at  or  soon  after  the  expiration  of  one  calendar 
"  month  from  the  time  of  your  being  served  with  this  notice, 
"  cause  a  writ  of  summons  to  be  issued  out  of  her  Ma- 
"  jesty's  Court  of  Queen's  Bench  against  you  and  each  of 
"  you  at  the  suit  of  the  said  Daniel  Breeze,  for  the  said 
"  apprehension,  detention  and  imprisonment,  and  shall 
"  proceed  against  you  and  each  of  you  thereupon  according 
"  to  law.  Dated  this  11th  day  of  June,  1841.  Yours,  &c., 
"  Rob.  Wynn  Williams,  3,  Paper  Buildings  Temple, 
"  London,  Attorney  for  the  said  Daniel  Breese." 

At  the  trial  of  the  above  case  the  Ohief-Justice  reserved 
the  right  of  the  defendant  to  move  for  a  non  suit  upon  the 
insufficiency  of  the  above  notice,  which,  after  a  verdict  for 
the  plaintiff,  was  done  on  the  2!7th  April,  1842,  before  Lord 
Denman,  0.  J.  and  justices  Patterson  and  "Williams. 
Lord  Denman  then  stated,  in  rendering  the  judgment 
upon  the  motion  for  a  non  suit,  that  the  question  was  whe- 
ther a  notice  to  one  of  the  defendants,  a  metropolitan 
policeman,  was  good,  that  the  statute,  10,  Geo.  IV,  ch.  44, 
in  sec.  41,  requires  notice  of  the  action  and  cause  of  action^ 
and  after  disposing  of  two  objections  he  came  to  the  third 
which  was,  that  the  want  of  time  and  place  rendered 
the  above  notice  void  on  the  authority  of  Martins 
vs.  Upcher.  Lord  Denman  added  :  "  The  third,  (ob- 
"  jection)  in  our  opinion,  ought  to  prevail  on  the  principle 
"  of  the  case  referred  to.  The  language  of  statutes  10 
"  G-eo.  IV,  ch.  44  and  24,  G.  2,  ch.  44,  is  not  precisely  the 
"  same  ;  but  we  think  the  meaning  is  substantially  the 
"  same  and  that  the  same  effect  must  be  given  to  both  as 
"  was  done  in  Bennett  vs.  Broughton,  before  Lord  Abin- 
"  GER,  cited  in  th^  Law  journal  for  1842,  Law  J.  N.  S. 
'•Q.B.292.'' 
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Comparing  the  Canadian  statute  with  the  English  star 
tates  the  words  in  each  are  substantially  the  same.  The 
words  of  the  former  are  :  ^*  Unless  notice  in  writing  of 
"  such  intended  writ  specifying  the  cause  of  action  with 
^  reasonable  clearness  has  been  delivered,  &c.'*  The  words 
of  the  English  statute,  (24  Geo.  lY,  ch.  44»  sec.  1,)  are  : 
*'  The  causes  of  action  shall  be  clearly  and  explicitly  con- 
^  tained  in  the  notice,  (and  this  applies  to  the  case  of  Martins 
''  and  Upcher)."  The  language  of  the  English  statute,  (10 
Oteo,  4,  ch.  44,  sec.  41),  is  that  :  *'  Notice  in  writing  of  such 
*'  action  and  of  the  cause  thereof  shall  be  given,  &c."  and 
applies  to  the  poUceman's  case,  Breese  vs.  Jerdpin. 

In  a  case  where  a  notice  was  declared  good,  viz,  in  that 
of  Jacklin  vs.  Fytche,  14  Meeson  and  Welsby,  880,  the 
above  authorities  are  referred  to  as  law,  but  attention  is 
particularly  called  to  the  notice  which  was  given  in  that 
case,  to  be  found,at  p.  881  of  the  report,  which  was  attack- 
ed as  insufficient,  for  the  purpose  of  shewing  the  difference 
between  it  and  the  notice  in  tiiis  suit  of  Bettersworth  vs. 
Hough. 

It  is  as  follows  : — "  I,  William  Jacklin,  of  Claythorpe^  in 
'*  the  county  of  Lincoln,  laborer,  do  hereby  according  to  the 
*'  statute  in  such  case  made  and  provided,  give  you  and 
"  each  of  you  notice,  that  I  shall,  by  my  attorney,  Mr.  Chris* 
*'  topher  Ingoldby  the  younger,  of  Louth,  in  the  said  county 
*'  of  Lincoln,  gentieman,  at  or  soon  after  the  expiration  cf 
^  one  calendar  month  from  your  being  served  witLthis 
'*  notice,  cause  a  writ  of  summons  to  be  sued  out  of  Her 
'*  Majesty's  Court  of  Exchequer  of  Pleas,  at  Westminster, 
"  against  you  at  my  suit,  and  proceed  thereupon  according 
^  to  law;  for  that  you,  on  the  tenth  day  of  May,  in  the 
*'  year  of  our  Lord,  1844,  with  force  and  arms,  caused  an 
"  assault  to  be  made  upon  me,  and  then  caused  me  to  be 
"  fbreed  and  comx>elled  to  go  into,  along,  and  through 
*'  divers  public  streets  and  roads,  to  a  certain  prison,  to 
**  wit|  at  Louth,  in  the  said  parts,  and  to  be  unlawfully 
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*'  imprisoned,  and  kept  and  detained  in  prison  there,  in  a 
"  dark  and  unwholesome  pla(^e  there,  without  any  resr 
"  sonable  or  justifiable  cause  whatever,  for  a  long  space  of 
"  time,  to  wit,  for  the  space  of  forty  days  then  next  follow- 
"  ing,  contrary  to  the  laws  and  customs  of  this  realm,  and 
"  against  the  will  of  me,  the  said  WiUiam  Jacklin,  &;c. 

his 

"  William  W  Jacklin,  of  the  parish  of  Claythorpe,  in  the 

mark. 

"  parts  and  county  aforesaid." 

The  facts  which  Betters  worth,  the  plaintiff,  now  attempts 
to  prove  are  that  he  was  arrested,  not  on  the  20th  of  the 
month  of  December,  but  on  the  19th,  that  he  was  on  that, 
the  latter  day,  brought  before  Judge  M^xiire,  who  placed 
him  in  the  custody  of  two  pohcemen,  who  remained  with 
him  at  Mr.  Hough's  house  pending  an  enquiry  before 
Judge  Maguire,  as  to  tibe  indentity  of  Betterswortii,  and  as 
to  his  being  one  of  the  raiders,  which  lasted  two  days,  the 
result  of  which  was  that  Judge  Maguire  ordered  Hough 
to  take  the  prisoner  to  Montreal,  before  Judge  Smith, 
which  he  did  and  thus  occupied  two  days  more. 

Supposing  the  facts  to  be  so,  an  arrest  on  the  19th  and  a 
detention  at  Hough's  house  for  two  days,  and  on  the  rail* 
way,  and  in  Montreal  for  two  more,  let  the  notice  of  action 
as  given  be  applied  to  them  :  it  states  an  arrest  on  the  20th 
December  without  stating  any  place,  not  even  one  within 
the  jurisdiction  of  the  court.  Then  the  time  is  quite  inde- 
finite, viz.  a  detention  on  the  20th  and  four  days,  Quœre, 
do  they  follow  the  20th  or  precede  it,  or  is  there  an  intei> 
val  between  the  20th  and  the  four  days,  are  the  days  con- 
secutive or  is  there  an  interval  between  each  and  how 
long  ?  non  constat.  Then,  the  action  itself  is  brought  for 
an  arrest  and  a  detention  of  two  days,  not  four,  a  different 
cause  of  action  from  that  contained  in  the  notice.  If  the 
plaintiff,  at  the  time  he  gave  his  notice,  did  not  know  what 
he  intended  to  sue  for,  dther  as  respected  time  or  place  of 
a  given  injury  ;  or  if  knowing,  he  concealed  it  from  the 
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defendant^  how  could  the  defendant  know  the  specific 
injnry  for  which  he  waa  called  on  to  tender  amends,  inr 
formation  of  which  he  was  entitled  to  under  the  statute^ 
Tiz  :  a  specification  of  the  cause  of  action  with  reasonable 
clearness.  Instead  of  clearness  the  plaintifi'has  covered 
with  complete  ambiguity  his  intentions  as  respects  the 
time  and  place  of  the  supposed  injury.  Then  the  notice 
of  action  is  for  a  four  days  imprisonment  covering  two 
days,  partly  in  the  district  of  Arthabaska  and  the  other  in^ 
tervening  districts,  through  which  the  railway  runs,  and 
partly  in  the  district  of  Montreal,  and  our  statute  provides 
at  Sec.  18,  (C.  S.  L.  C,  cap,  101)  :  "  That  any  such  action 
""  against  such  justice^  officer,  or  other  person,  acting  as 
""  aforesaid,  shall  be  laid  and  tried  within  the  district  or 
•*  circuit  where  the  act  complained  of  was  committed." 

Again,  our  statute  «nacts  in  the  first  subnsection  as  follows  : 
*"  And  by  the  cause  of  action  stated  in  such  notice  the  party 
**  suing  out  such  writ  shall  be  bound,  and  shall  not  be 
^  allowed  to  give  evidence  of  any  other  cause  of  action  at 
"  the  trial  thereof." 

The  second  ground  in  support  of  this  moticm  is,  that 
there  is  no  notice  specifying  the  cause  of  action  with  rear  ' 
sonable  clearness  as  to  the  time  when  the  alleged  injury 
was  sustained.  Although,  as  a  general  rule,  time  is  immar 
terial  if  it  be  stated  previous  to  the  bringing  of  the  suit, 
yet,  there  are  exceptions  to  this  rule  and  the  present  case 
is  one.  Where  there  are  several  causes  of  action  distinct 
in  their  nature,  and  which  cannot  be  joined,  it  ought  not 
to  be  in  the  power  of  the  plaintiff  to  shape  his  course  so 
ambiguously  as  to  leave  the  defendant  in  doubt  as  to  which 
he  is  to  defend.  Where  the  allegations  are  descriptive  of 
<he  identity  of  the  subject  of  the  action,*  the  plaintiff 
ought  to  be  limited  to  them.  In  this  ease,  the  notice  esta* 
blishes  the  identity  of  the  cause  of  action,  viz  :  The  acts  of 
the  defendant  on  Ate  20th  December  and  following  dayB  as 
a  constable,  and  the  jdaintiff  ought  not  to  be  allowed  to 
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practise  a  sarprâe  on  the  defendant  by  Bubstitntmgaoaoae 
of  action,  which  aocraed  on  the  19th  of  Decembery  againrt 
the  defendant  in  his  indiiddaal  and  private  capacityv  (1) 

The  third  objection  to  the  notice  is  that  it  not  only  does 
not  specify  the  cause  of  action  with  reasonable  clearness, 
but  that  it  does  not  specify  any  legal  cause  of  action  what* 
ever. 

The  notice  is  that  you,  Charles  Hough,  ^  on  the  20tk 
"  December,  1865,  acting  as  and  pretending  to  be  a  cons- 
*'  table,  unlawfully  did  apprehend  and  seize  the  said  Jo* 
"  seph  Bettersworth,  and  keep  him  a  prisoner  for  a  long 
*^  space  of  time,  to  wit,  for  the  space  of  four  days.'* 

In  the  cases  above  cited,  the  forms  of  the  notice  are 
given  in  the  reports  of  the  cases  and  every  one  contains 
the  words  ^  without  reasonaUe  or  piobable  cause.  " 

If  the  defendant.  Hough,  has  acted  illegally  as  a  cons» 
table  as  stated  in  the  notice,  no  action  w:ould  lie  against 
him  for  doing  so  unless  he  acted  maliciously  and  without 
reasonable  and  probable  cause.  If  this  be  so  there  is  no 
notice  specifying  the  cause  of  action  with  reasonable 
clearness. 

In  the  case  of  Ritchie  vs.  Flower,  dedded  at  Qoebeo,  it 
was  held  that  in  an  action  for  mahcious  arrest,  the  plaintiff 
must  allege  and  shew  in  evidence  that  he  was  arrested 
without  reasonable  or  probable  cause.  (2) 

If  there  is  no  legal  cause  of  action  shewn  in  the  notice, 
the  defendant  submits  that  he  is  entitled  to  have  the  plain* 
tiff  non  suited  for  the  want  of  it 

None  of  thé  Bnglish  Judges,  down  to  the  present  tim^ 
ha;ve  expressed  any  doubt  as  to  the  decisions  in  bane  and 
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at  nisi  prius  on  the  absolute  necessity  for  time  ajid  place  in 
the  notice  Lord  Tenterden,  Lord  Denman,  Lord  Abin- 
GER,  TiNDAL,  Cliief-Justice  of  the  common  Pleas,  Baron 
Parke,  (Lord  Wensleydale)  and  Baron  Alderson  have 
all  united  in  opinion  upon  the  point.  ^ 

To  the  above  may  be  added  Lord  Campbell.  In  a 
recent  decision,  in  which  he  took  part,  the  Court  of  Queen's 
Bench  held  that  the  word  maliciously  should  be  stated. 
In  this  case,  Taylor  vs.  Nesfield,  (1)  the  words  "  without 
any  reajsonable  or  probable  cause  whatsoever,"  were 
inserted  in  the  notice,  the  action  being  against  a  Jus- 
tice of  the  Peace  for  false  imprisonment,  but  the  word 
**  maliciously  "  being  omitted,  the  counsel  for  the  defendant 
objected  that  the  notice  was  in6u£5:cient,  and  Jervis,  Chief- 
Justice,  at  the  trial,  maintained  the  objection.  The 
notice  to  the  magistrate  waa  not  sufficiently  specific  to 
shew  whether  sec.  1  or  sec.  2,  in  the  same  statute,  contain- 
ed the  cause  of  action  for  which  the  defendant  was  sued. 
On  motion  for  a  new  trial  Lord  Campbei#l  said  :  "  I  should 
have  striven  to  support  the  notice  against  the  objection 
that  the  word  "  maliciously  "  is  not  inserted,  if  that  had 
been  the  only  objection,  but  it  appears  to  me  that  the  cause 
of  action  is  not  stated  in  the  notice,  nothing  is  clearly  and 
explicitly  stated.  " 

Erle,  Justice  : — "  I  also  think  that  this  notice  is  bad  for 
not  shewing  what  the  defendant  is  charged  with,  and' that 
the  act  charged  was  **  malicious,"  and  ;. 

Crompton,  Justice  : — "  I  am  of  the  same  opinion,  I  think 
*'  that  the  Chief-Justice  was  quite  ri^t  in  holding  this 
"  notice  to  be  bad." 

In  Chitt/s  Practice  in  the  Court  of  Queen's  Bench,  1 
Vol.,  2  Ed.  of  1847.  At  page  1112,  will  be  found  the  fol- 
lowing : 

(1)  IWOH  k  BfaMkboM'i  Btp.  in  Q.  B.  snd  ]S»h«qiier,  p.  7i4. 

28 
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^  And  if  the  plaintiff fkil  to  prove  such  notice  at  the  trial, 
the  Justice  shall  recover  a  verdict  and  costs,  and  the  plain- 
tiff shall  not  give  evidence  of  any  cause  of  action  except 
that  mentioned  in  the  notice.**  At  page  1116  of  the  same 
work  it  is  stated  :  ''  The  plaintiff  is  bound  by  the  statutes 
above  mentioned  to  prove  at  the  trial  the  service  of  the 
notice,  otherwise  the  defendant  shall  be  entitled  to  a  ver- 
dict, and  he  is  restricted  in  his  proof  by  this  notice  in  the 
same  manner  as  he  is  by  a  bill  of  particulars.  " 

Irvine,  Contra. 

Upon  this  motion  the  Court  reserved  to  Hough,  the 
defendant,  the  right  to  move,  upon  the  grounds  above 
stated,  for  a  non-suit  after  verdict. 

The  plaintiff  then  continued  to  proceed  with  his  evi- 
dence, and  upon  his  attempting  to  adduce  evidence  as  to 
an  arrest  and  imprisonment  anterior  to  the  twentieth  of 
December,  the  day  stated  in  the  notice  of  action,  the  defen- 
dant objected,  and  the  objection  was  recorded  and  reserved. 

The  plaintiff  having  proved  that  he  was  arrested  on  the 
twentieth,  that  the  respondent  had  been  sworn  in  as  a  cons- 
table, and  the  other  facts  connected  with  the  arrest,  the 
following  motion  was  made  on  behalf  of  the  defendant. 

"  Motion,  without  prejudice  to  the  motion  already  made 
'*  in  this  cause,  that  inasmuch  as  the  defendant  acted  as  a 
"  constable  on  the  twentieth  day  of  December  last,  inasmuch 
"  also  as  the  acts  complained  of  in  and  by  the  plaintiff's 
*'  declaration,  are  alleged  to  have  taken  place  on  the  same 
"  day,  inasmuch  also  as  it  is  proved  that  the  acts  com- 
"  plained  of  were  performed  on  the  same  day,  inasmuch 
'*  also  as  no  malice  on  the  part  of  the  defendant  is  proved, 
^  inasmuch  also  as  it  has  been  proved  that  he  acted  with 
"  reasonable  or  probable  cause  and  that  the  question  of 
"  mahce  and  reasonable  cause  is  a  question  of  law  for  this 
"  Court  to  determine,  it  be  declared  that  no  cause  of  action 
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**  against  the  defendant  exists^  and  that  he  be  subject  to  a 
•*  non-suit." 

After  the  argument  upon  this  motion  the  Court  again 
reserved  to  the  respondent,  the  right  of  moving  for  a  non- 
suit on  the  ground  therein  stated. 

At  this  stage  of  the  case  a  motion  was  made  on  the  part 
of  the  plaintiflf  as  follows  :-^ 

^*  Motion  on  the  part  of  the  plamtiff  for  acte  of  his  decla- 
^'^  ration,  that  he  restricts  and  limits  his  demand  in  the 
"  present  action  to  damages  for  the  wrongftd  arrest  of  the 
^'  plaintiff  and  his  detention  up  to  the  time  of  the  alleged 
^*  swearing  in  of  the  defendant  as  a  constable  before  Judge 
*'  Maguire^  in  December  lasi" 

The  plaintiff  was  allowed  to  file  the  above  declaration, 
and  no  judgment  was  pronounced  upon  it. 

The  case  then  went  to  the  jury  when  the  following 
verdict  was  rendered  upon  the  questions  submitted  to 
them:^ 

"  To  the  first  question  :  The  defendant  did  arrest  and 
'*  imprison  the  plaintiff  at  the  town  of  Levis,  in  the  month 
*'  of  December  last. — To  the  second  question  :  The  Hono- 
^^  rable  James  Sfiiith  had,  at  that  time^  issued  his  warrant 
"  for  the  arrest  of  certains  persons,  to  wit,  Samuel'  Lackey, 
"  Squire  Turner  Teavis,  Alexander  Pope  Bruce,  Charles 
"  Moore  Swager,  Q-eorge  Scott,  Bennett  H.  Young,  Caleb 
"  McDowall  Wallace,  James  Alexander  Doty,  Joseph 
**  McGrorty,  Samuel  Simpson  G-regg,  Dudley  Moore^  Tho- 
^^  mas  Bronsden  Collins,  Marcus  Spurr  and  Wilfiam  H. 
*'  Hutchinson,  and  a  proclamation  had  been  duly  issued 
*^  offering  a  reward  for  the  apprehension  of  the  persons 
"  mentioned  in  the  warrant  of  the  said  James  Smith.-— 
"  To  the  third  question:  The  said  warrant  was  not  put 
*^  into  the  hands  of  the  said  defendant  as  a  constaUe  or 
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''  peace  officer  to  be  executed.  To  the  4th  qnesticm.  The 
"  defendant  did  arrest  and  detain  the  plaintiff  without  a 
^*  warrant,  and  without  a  reasonable  and  probable  cause. — ^ 
'•^  To  the  5th  question  The  plaintiff  did  suffer  damage 
^*  from  his  arrest  and  detention  by  the  defendant  and  ta 
"  the  extent  of  five  hundred  dollajis.  " 

At  the  ensuing  term  of  May  the  plaintiff  moved,  for 
judgment  pursuant  to  verdict,  and  the  defendant  moved^ 
at  the  same  time,  that  a  non.  suit  be  entered^  and  the 
plaintifi's  action  dismissed.^ 

For  the  defendant,..the  argument  submitted  on  the  fore* 
going  motions  on  his  behalf  was  again  stated^  and  the  ad- 
ditional fact  that  the  Jury  had  found,  viz.  :  that  the  Queen's 
proclamation  had  issued  for  the  arrest  ot  the  persons 
named  in  Judge  Smith's  warrant,  was  relied  upon  sus  aa 
additional  justification  for  the  arrest.  The  language  to  be 
found  in  Blackstone's  Commentaries  on  this  head  is  as  fol* 
lows  :  ''  These  proclamations  have  then  a  binding  iorce, 
when,  as  Sir  Edward  Coke  observes,  they  are  grounded 
upon  and  enforce  the  laws  of  the  realm." 

Irvine,  for  i)laintift  : — -The  questions  to  be  decided  by 
the  Court  resolve  themselves  into  the  following: — 

1°  Was  the  plaintiff  bound  by  law  to  give  to  the  defen- 
dant notice  of  the  present  actioi^. 

2^  If  he  were  bound  to  da  so,  was  the  notice,  which  it 
is  proved  was  given  to  the  defendant,  sufficient. 

8^  Does  the  error  as  to  the  dote  of  the  arrest  prevent 
the  plaintiff  from  recx>vering. 

First  then  with  regard  to  the  necessity  for  any  notioe  of 
action.  The  consolidated  statute  for  Lower  Canada^  eap. 
101,  section  1,  enacts  that  ""No  writ  shall  be  sued  out 
against  any  Justice  of  tibie  Peace  or  other  officer  or  peron 
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fdlfilling  Any  public  duty,  for  anything  by  him  done  in 
the  performance  of  such  public  duty,  whether  such  duty 
Arises  out  of  the  common  Law  or  is  imposed  by  Act  of 
Parliament,  either  Imperial  or  Provincial,  nor  shall  any 
Judgment  or  verdict  be  rendered  against  him  unless  notice 
in*  writing  of  such  intended  writ,  si>ecifyin^  the  cause 
of  action  with  reasonable  clearness,  has  been  delivered  to 
-such  Justice,'  officer  or  other  person,  or  left  at  the  usual 
place  of  his  abode  by  the  attorney  or  agent  of  the  party 
who  intends  to  sue  out  such  writ,  at  least  one  month 
belbre  suing  out  such  writ."  The  Jury  have  only  found 
in  this  case  an  arrest  and  detention  of  the  plaintiff  at  Levis, 
the  |ubsequent  treatment  of  him  by  the  defendant,  the 
bringing  of  him  to  Quebec  and  the  detention  in  the  defen- 
dant's house  is  altogether  ignored  ;  when  the  defendant 
made  the  arrest  at  Le^às  it  was  on  the  19th  of  December, 
lie  then  held  no  Warrant  for  the  arrest  of  any  one,  he  was 
not  a  constable  and  he  was  discharging  no  public  duty,  he 
was  simply  going  on  his  own  respopsibility  to  arrest 
<îertain  accused  persons  for  the  sake  of  obtaining  a  reward. 
It  cannot  be  pretended  that  he  was  one  of  the  persons  inten- 
ded to  be  protected  by  the  Statute,  that  law  was  intended 
to  apply  to  persons  holding  offices  which  compel  them  to 
discharge  certain  duties,  and  who  commit  errors  in  the 
bona  fide  discharge  of  duties  which  their  office  makes  obli- 
gatory on  theuL  The  learned  counsel  argued  that  because 
a  proclamation  had  been  issued  offering  a  reward  for  the 
apprehension  of  the  persons  against  whom  Judge  Smith's 
Warrant  had  issued  it  becïime  the  public  duty  of  all  her 
Majesty's  subjects  to  endeavour  to  arrest  the  accused,  but 
such  a  proposition  is  too  unreasonable  to  require  an  answer, 
and  moreover  the  proclamation  only  calls  upon  the  public 
to  give  information  which  will  lead  to  the  arrest  of  the 
raiders,  and  does  not  require  private  citizens  to  leave  their 
own  business  to  go  in  pursuit  of  them.  The  responsibility 
which  the  defendant  incurred  is  well  explained  in  the 
^anthoritiea    "  If  a  private  person  apprehend  anotiier  on 
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^  suspicion  of  felcmy  he  does  it  at  his  peril,"  and  reasonable 
and  probable  canse  will  not  justify  a  private  person  as  it 
may  in  certain  cases  justify  a  constable,  but  can  only 
be  urged  in  mitigation  of  damages.  (1)  ^  A  strong  personal 
resemblance  between  the  plaintiff  and  the  culprit  is  no 
justification  to  this  action  when  the  arrest  is  made  l>y  a 
private  person."  (2) 

It  is  again  urged  that  the  declaraticm  alleges  that  a  notice 
was  given  and  that  the  action  was  based  on  the  notice  ;  it 
is  quite  true  that  a  notice  of  the  action  was  given  and  that 
the  fact  is  alleged,  but  if  the  giving  of  the  notice  was 
onnecessary,.  on  what  principle  can  it  be  contended  that 
the  giving  of  a  notice,  which  would  be  insufficient  in  a 
case  where  a  notice  was  necessary,  is  fatal  to  an  action  for 
which  no  notice  whatever  is  required. 

2nd.— I  submit  that  the  notice  of  action  which  actually 
was  given  is  sufficient  to  meet  the  requirements  of  the 
Statute,  if  it  were  shown  that  the  defendant  was  entitled 
to  such  notice.  The  form  used  was  copied  from  Bagley's 
Practice,  p.  68^  form  No.  8,  and  appears  to  have  been  in 
use  in  England,  until  it  was  held  to  be  insufficient  by  the 
decision  of  the  Court  of  Queen  s  Bench  in  the  case  of 
Martins  vs,  TJpcher,  8  Adolphus  and  Ellis,,  p.  662.  The 
words  of  the  English  Statute  24  Geo.  II,  cap.  44,.  sec.  1., 
require  that  "  the  cause  of  action  should  be  clearly  and 
explicitly  contained  in  the  notice,"  the  Canadian  Statute 
cited  above^  requires  that  the,  notice  should  specify  the 
cause  of  action  with  reasonable  clearness  ;  "  It  is  evident 
that  the  words  of  our  Statute  are  not  so  strict  as  those  of 
the  English  Act  ;  and  the  Courts  have  not  been  in  the 
habit  of  exacting  the  same  strictness  as  that  required  in 
the  case  of  Martins  vs,  TJpcher,  see  the  opinions,  Ch.  J.  La- 
fontaine  and  Duval,  J.,  in  the  case  of  Talbot  and  Mon-- 


(1)  3  Stephen's  Nisi  prins,  p.  2029  :— Addison  on  Wrongs,  p.  402. 

(2)  Rajoer  tb.  Garman»  1  Foster  and  Ifinlajson's  Nisv  prias,  p.  79(L 
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tizambert,  10  L.  C.  Reports,  p.  272,  in  which  it  was  held 
that  a  Notarial  protest  was  sufficient  notice  of  action  to  a 
pubhc  officer  sued  for  damages  occasioned  by  an  omission 
in  the  performance  of  a  public  duty. 

3rd. — The  last  objection  raised  by  the  learned  counsel  is 
founded  in  an  error  as  to  the  date  of  the  arrest  complained 
of  ;  the  declaration  alleges  that  the  defendant  arrested  the 
plaintiff  at  Levis  on  the  20th  December,  whilst  the  evi- 
dence shews  the  arrest  to  have  been  on  the  19th  of  that 
month.  In  cases  of  this  kind  an  error  as  to  date  has  never 
been  considered  material  ;  for  English  authorities  on  the 
subject  the  court  is  referred  particularly  to  Addison  on 
Wrongs,  p.  425  ;  Chesley  vs  Barnes,  10  East,  p.  80.  The 
pleadings  shew  that  the  defendant  was  not  lead  astray  by 
this  error,  for  he  alleges  in  his  plea  that  the  arrest  took 
place  on  the  19th  and  that  the  arrest  on  that  day  is 
the  same  as  that  complained  of  in  the  declaration.  This 
allegation  would  cover  the  error  if  it  were  material.  But 
the  defendant  argues:  it  is  true  that. you  intended  to 
complain  of  and  have  proved  an  arrest  on  the  19th  De- 
cember, and  that  is  the  arrest  which  I  have  justified  in  my 
plea,  but  you  have  charged  me  with  acts  done  on  the  20th 
December,  and  on  that  day  I  was  a  duly  appointed  cons- 
table for  the  District  of  Quebec,  and  because  of  the  error 
in  your  declaration,  I  can  make  use  of  my  legal  position, 
subsequently  acquired,  to  justify  my  procedings  of  the  day 
before.  Such  an  argument  if  founded  on  fact  would  not 
be  of  any  avail.  If  the  error  as  to  the  day  is  material  then 
of  course  the  action  must  fail,  if  on  the  other  hand  it  is 
indifferent,  then  w^e  have  nothing  to  do  with  what  took 
place  on  the  20th.  But  in  truth  Mr.  Hough  never  was  a 
constable,  Mr.  Maguire,  in  his  evidence,  says  that  after  the 
arrest  he  swore  in  the  defendant  as  a  special  constable  but 
there  was  no  oath  in  writing  and  no  record  was  made  of 
the  appointment.  The  manner  of  appointing  constables  is 
provided  for  in  Con.  Stat,  for  L.  C,  cap.,  100,  sec.  8,  and  from 
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this  it  appears  that  no  official  character  was  at  any  time 
conferred  on  the  defendant. 

Stuabt  Justice  : — In  the  last  term  of  the  Superior  Court 
a  motion  for  judgment  was  made  in  this  suit  for  judgment 
pursuant  to  a.  verdict  of  the  jury  for  $500  damages,  ren- 
dered in  the  previous  vacation,  while,  on  the  other  hand, 
a  motion  was  made  for  a  non-suit  upon  points  reserved  at 
the  trial.  The  action  is  brought  against  the  defendant  for 
acting  and  pretending  to  act  as  a  constable  on  the  20th 
day  of  December  last,  and  for  having,  as  such,  arrested  the 
defendant  on  that  day,  and  imprisoned  him  then  and  some 
days  following.  The  declaration  states  that  notice  of  the 
action  had  been  given  according  to  the  statute  in  such 
case  made  and  provided.  The  notice  ot  action  required  by 
the  Provincial  statute  is,  substantially,  the  same  as  that 
required  by  a  statute  in  England.  It  is  not  sufficient  that 
the  day  alone,  when  the  arrest  and  imprisonment  took 
place,  be  stated  in  the  notice,  but  the  place  where,  which 
has  been  omitted.  It^  more  necessary  here  than  it  is  in 
England  where  the  cause  of  action  attaches  to  the  person 
of  the  defendant  who  can  be  sued  any  where.  In  this 
country  the  jurisdiction  of  the  Court  does  not  extend 
beyond  the  district  in  which  the  injury  sustained  was 
conmiitted.  In  this  case  an  arrest  and  imprisonment  appear 
to  have  been  made  on  the  19th  December  and  the  fol- 
lowing days,  partly  in  the  district  of  Quebec  and  partly  in 
the  district  of  Montreal.  Our  statute  enacts  that  the  action 
must  be  in  the  place  where  the  injury  complained  of  was 
committed.  Although  in  ordinary  cases  the  date  is  not 
material  it  is  so  in  this,  because  on  the  19th  the  defendant 
was  not  a  constable  at  the  time  of  the  first  arrest.  The 
notice  of  action  is  for  the  20th,  when  he  had  been  sworn  in 
as  a  constable,  and  in  the  declaration  he  is  charged  with 
having  acted  as  a  constable  on  the  20th.  But  the  counsel 
for  the  plaintiff  ingeniously  say  that  they  will  drop  the 
20th  and  go  ui)on  the  19th,  as  the  arrest  extended  from 
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that  to  the  following  days.  Bat  this  cannot  be  ;  they  say 
that  the  arrest  was  as  a  constable  on  the  20th,  ajid  they 
have  given  their  notice  for  that  and  the  following  days. 
The  place  therefore  should  have  been  stated,  and  it  was 
so  held  in  the  case  of  Martins  vs,  Upsher,  Ad.  &  El.  reports 
Q.  B  R.,  p.  262,  viz  :  That  the  notice  must  specify  the 
place  at  which  the  act  complained  of  occurred,  and  in 
rendering  his  judgment  on  the  point.  Lord  Denman  said, 
"  The  language  of  the  act  requires  that  the  causes  of  action 
"  shall  be  clearly  and  explicitly  contained  in  the  notice, 
"  and  unless  time  and  place  be  stated  the  cause  is  not 
"  clearly  and  explicitly  stated.  Lord  Abinger,  C.  B.,  in 
"  Bennet  vs.  Broughton,  appears  to  have  thought  both 
"  necessary.  " 

I  am  therefore  compelled  to  grant  the  défendantes  motion 
for  a  non-suit.-:- Action  dismissed  with  costs.  (1) 

Holt  &  Irvine,  for  plaintiff. 
Stuart  &  Murphy,  for  defendant 


BANC  DE  LA  REINE,  j  disteicT  DE  MONTREAL. 

J^jN  Ai.  x^Jbiij.  1 

Présents  : — ^Duval,  Juge-en-Chef,  Aylwin,  Drummond 
et  MoNDEiiET,  Juges. 

Foley,  et  al :.....  Appelants. 

et 
Forrester,  et  al. Intimés. 


Jagé  : — Qae  sur  poursaite  fondée  sur 
un  billet  promissoire  contre  des  associés, 
en  défaut  de  plaider,  jugement  peut  être 
rendu  sans  qu'il  soit  nécessaire  de  faire 
Aucune  preuve. 


Held  :— That  upon  action  brought  upon 
a  promissory  note  against  co-partners, 
who  have  failed  to  put  in  a  plea,  judg- 
ment may  be  rendered  without  its  being 
necessary  to  go  to  prot.f . 


Jugement  rendu  le  8  mars,  1866. 

L'action  en  Cour  de  première  instance  était  portée  par 
Forrester  et  Cie.,  contre  les  défendeurs  Foley  et  Cross, 

(1)  Confirmed  in  appeal  at  Québec  the  20th  June  18j66. 
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comme  faiseurs  d*un  billet,  et  contre  Wm.  Stuart,  endos- 
seur. Les  défendeurs,  après  avoir  comparus  par  procureurs, 
furent  forclos  de  plaider.  Là-dessus  les  demandeurs  ins- 
crivirent la  cause  pour  jugement,  en  se  prévalant  des  dis- 
positions du  chapitre  83  des  Statuts  Refondus  pour  le  Bas- 
Canada,  section  86,  sans  faire  aucune  preuve. 

Le  30  septembre,  1864,  le  jugement  suivant  fut  rendu  : 

Bebthelot,  Juge  : — The  Court  having  heard  the  plain- 
tiffs exparte,  &c.,  it  is  considered  and  adjuged  that  the 
plaintiffs  do  recover  from  the  defendants,  jointly  and 
severally,  the  sum  of  five  thousand  two  hundred  and 
twenty-eight  dollars  and  twenty-three  cents,  current  money 
of  this  Pro^dnce  of  Canada,  due  as  follows,  to  wit:  the 
sum  of  five  thousand  two  hundred  and  twenty-five  dollars 
and  twenty-five  cents,  amount  of  the  Promissory  Note, 
dated  Montreal,  eleventh  December,  one  thousand  eight 
hundred  and  sixty -three,  made  by  James  Foley  and 
Thomas  Cross,  to  wit,  two  of  the  said  defendants,  by  their 
co-partnership  signature  of  Foley  &  Co.,  payable  three 
months  after  the  date  thereof  to  W.  W.  Stuart,  to  wit,  the 
said  WiUiam  W.  Stuart,  the  other  defendant,  at  the  Bank 
of  Montreal,  in  Montreal,  for  value  received,  and  by  the 
said  William  W.  Stuart  endorsed  and  dehvered  to  the  said 
plaintiffs,  and  two  dollars  and  fifty  cents  for  the  costs  of 
the  protest  of  the  said  Note  with  interest,  &c. 

Les  défendeurs  Foley  et  Cross  interjetèrent  appel  de  ce 
jugement,  prétendant  que  la  section  du  Statut  en  question 
dispensait  seulement  de  la  preuve  de  la  signature  du  billet, 
n^ais  non  de  la  preuve  de  la  société  ou  de  tout  autre  fait 
articulé  dans  la  demande.  Cette  prétention  n'a  pas  été 
accueillie  par  la  Cour  d'Appel,  qui,  "  considérant  qu'il  n'y 
avait  pas  erreur  dans  le  jugement  dont  est  appel,"  Ta 
confirmé. 

Robertson,  A.  et  W.,  pour  les  appelants. 
Cross  et  Lunn,  pour  les  intimés. 
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BANC  DE  LA  REINE,  j  DISTRICT  DE  MONTREAL. 

Présents  : — DuvAii,  Juge-en-Chef,  Aylwin,  Meredith, 
Drummond  et  MoNDELET,  Juges. 

La  Compagnie  du  Chemin  de  Fer  de  Mont- 
real ET  Champlain Appelante. 

et 
Perras Intimé, 


Jugé  : — Qa'apràa  le  1er  de  décembre, 
lorsque  les  cldtares  sont  abattues  sur  les 
terres  ayoisinant  le  chemin  de  fer,  la  Com<» 
paenie  ne  peut  être  tenue  responsable 
de  Ta  perte  des  animaux  qui  peuvent  être 
tués  sur  son  terrain. 


Held  :~Thst  after  the  first  of  Decem- 
ber, when  the  fences  upon  lands  adjoining 
the  railway  are  taken  down,  the  Compa- 
ny cannot  be  held  re8pon^ible  for  the  loss 
of  cattle  that  may  be  killed  upon  its 
grounds. 


Jugement  rendu  le  8  mars,  1866. 

Le  ou  vers  le  16  décembre,  1862,  deux  chevaux,  appar- 
tenant à  l'intimé,  furent  trouvés  morts  sur  le  terrain  de 
l'appelante  et  le  long  du  chemin  de  fer.  Présumant  qu'ils 
avaient  été  tués  par  la  locomotive,  l'intimé  poursuivit  la 
compagnie,  appelante,  pour  le  recouvrement  de  JESO,  valeur 
des  deux  chevaux,  alléguant  que  cette  perte  avait  été 
causée  par  la  faute  et  l'incurie  des  employés  de  la  Compa- 
gnie, et  par  le  mauvais  état  de  ses  clôtures,  qu'eUe  avait 
fait  abattre  quelque  temps  auparavant,  le  long  de  la  terre 
du  demandeur,  en  sorte  qu'elle  était  responsable  des  dom- 
mages ainsi  soufferts  par  l'intimé. 

La  Compagnie  opposa  à  cette  demande  deux  exceptions, 
par  lesquelles  elle  alléguait  que  la  terre  du  demandeur 
faisait  partie  d'une  étendue  de  terre  appartenant  à  plu- 
sieurs personnes,  sans  que  les  parts  individuelles  fassent 
divisées  par  des  clôtures  de  séparation  ;  que  ces  terrains 
s'étendaient  l'espace  de  près  d'un  mille  le  long  du  chemin 
de  la  Compagnie  ;  que  la  terre  du  demandeur  était  bornée 
à  chaque  extrémité  par  un  chemin  public,  et  que,  par  la 
loi,  toutes  les  clôtures  le  long  des  chemins  pubhcs  doivent 
être  abattues,  à  compter  du  premier  jour  de  décembre, 
chaque  année,  ainsi  que  les  clôtures  de  ligne  jusqu'à  la 
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distance  de  vingt-cinq  pieds  à  partir  dn  chemin  public, 
afin  d'éviter  l'amonceUement  des  neiges  dans  les  chemins  ; 
que  la  Compagnie,  avec  l'acquiescement  du  demandeur, 
avait,  depuis  quelques  années,  l'habitude  d'abattre  égale- 
ment ses  clôtures  vers  la  même  époque,  et  que  le  deman* 
deur  lui-même  enlevait  les  barrières  qui  donnaient  sur  le 
chemin  de  la  Compagnie,  et  qu'elle  n'avait  jamais  été  mise 
en  demeure  d'en  agir  autrement;  que  l'entretien  de  sa 
clôture  eût  été  inutile  et  qu'elle  n'y  était  aucunement 
tenue;  qu'en  conséquence  elle  ne  pouvait  être  tenue  des 
dommages  qui  pouvaient  en  résulter. 

Pour  établir  l'obhgation  de  la  Compagnie  de  veiller  à 
l'entretien  des  clôtures,  le  demandeur  s'appuyait  sur. l'acte 
des  chemi)is  de  fer.  (1) 

La  Cour  de  Circuit,  à  Montréal,  rendit  le  30  mars,  1864, 
le  jugement  suivant  : 

LorjlNGKR,  Juge  : — "  La  Cour;  etc. — Considérant  qu'il 
Appert  par  la  preuve  qu'une  jument  et  un  pouhn  apparte- 
nant au  demandeur,  la  jument  et  le  poulin  mentionnés  au 
UbeUé  de  la  demande,  étant  de  la  valeur  de  trente  loms, 
dix-sept  hvres  et  dix  chelins  étant  la  valeur  de  la  jument 
et  douze  hvres  et  dix  chelins  celle  du  poulin,  ont  été,  le 
seize  décembre,  mil  huit  cent  soixante-et-deux,  tués  par  un 
engin  de  la  Compagnie,  sur  la  voie  ferrée  conduisant  de 
St.  Lambert  à  Eouse's  Point,  et  qui  est  la  propriété  de  la 
Compagnie  :  Considérant  que  la  dite  jument  et  le  dit  poulin 
se  trouvaient  ainsi  sur  la  voie  ferrée,  où  ils  étaient  errants, 
par  la  faute  de  la  dite  Compagnie  qui,  quelques  jours 
auparavant,  avait,  mal  à  propos,  fait  abattre  les  clôtures 
qui,  de  chaque  côté  de  la  dite  voie  ferrée,  séparent  la  terre 
du  demandeur,  sur  laquelle  les  dits  animaux  avaient  été 
mis  par  le  demandeur,  et  que,  partant,  la  Compagnie  dé- 
fenderesse, est  responsable  de  la  perte  des  dits  animaux, 
perte  qui  a  occasionné  au  demandeur  des  dommages  égaux 

(1)  Ch.  ae«  StetQts  BflfimdaB,  B.-C,  aetote.  13,  U,  16. 
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à  leur  valeur,  c'est-àrdire  au  montant  de  la  s<Tmtne  de 
trente  livres,  qu'il  réclame  :  Considérant  que  la  Comi)agnie 
n'a  justifié  d'aucun  des  faits  mentionnés  en  Texception 
péremptoire  par  elle  produite,  et  qui  soient  de  nature  à 
faire  repousser  Taction  du  demandeur,  a  débouté  et  dé*' 
boute  la  dite  exception  ;  et,  faisant  droit  sur  la  demande, 
condamne  la  Compagnie  défenderesse,  à  payer  au  dit 
demandeur  la  dite  somme  de  trente  livres  à  titre  de  dom-^ 
mages  et  intérêts  comme  comi>enBation  de  la  perte  des 
dits  animau3(,  avec  intérêt  du  neuf  février,  mil  huit  cent 
soixante-et-trois,  date  de  Tafisignation,  et  les  dépens.  " 

Ce  jugement  fat  infirmé  par  la  Cour  d'Appel,  qui  pro* 
nonpa  comme  suit  : 

"  Considérant  que  Tintimé,  demandeur  en  Cour  de  i)re^ 
mière  instance,  de  concert  avec  plusieurs  de  ses  voisins 
dont  les  terres  et  héritages  aboutissent  au  chemin  de  fer 
de  la  dite  Compagnie,  avait,  dès  avant  l'accident  arrivé 
aux  chevaux  du  dit  demandeur  en  Cour  de  première  ins* 
tance,  abattu  et  défait  ses  barrières  et  clôtures,  ce  qui 
permettait  aux  animaux,  tant  les  siens  que  ceux  de  se» 
voisins,  d'entrer  sur  le  dit  chemin  de  fer,  et  que  si  quelques-' 
uns  des  animaux  du  dit  demandeur  en  Cour  de  première 
mstance,  ont  été  tués  par  la  locomotive  de  l'appelante,  la^ 
cause  en  peut  être  attribuée  &  la  négl^ence  et  au  fait  du 
dit  intimé  et  de  ses  voisins  :  Considérant  en  conséquence 
qu'il  y  a  erreur  dans  le  jugement  de  la  Cour  de  première 
instance,  par  lequel  Taction  de  Tintimé  aurait  dû  être 
déboutée,  cette  Cour  casse,  annulle  et  met  au  néant  le  dit 
jugement  rendu  à  Montréal,  par  la  Cour  de  Circuit,  le  80 
de  mars,  1864  ;  et  procédant  à  rendre  le  jugement  qu'aurait 
dû  rendre  la  dite  Cour  de  première  instance,  déboute 
Taction  de  Tintimé  qu'elle  condamne  à  tous  les  dépens.  — 
Dbuhmoni),  Juge,  dissenUenU. 

CABTiEft,  POMINVILLK  et  Betoubnay,  pour  Tappelante. 
MoBSAXT,  Odimet  et  Chafleau,  pour  Tintimé* 
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QUEEN'S  BENCH, 

APPEAL  SIDE. 


DISTRICT  OF  MONTREAL 


Before  :— Duval,  Chief-Justice,  Aylwin,  Meredith^ 
Drummond  and  Mondelet^  Justices.        ♦ 

Grêbassa, » .i Appellanii 

and 
Massue,  » iw , ...i RespoTtdenti 


Held  :— lo.  That  it  !■  not  neeosBwy 
that  a  judgment  upon  demand  for  a  con- 
trainte par  e^rpê  for  opposing  Uie  ezeon- 
tion  of  a  writ  shoald  recite  verbatim  the 
terms  of  the  motion  or  role. 

2o.  That  the  return  of  the  aheriff  alone, 
is'  sufficient  evidence  to  authorise  the 
Court  to  adjudicate  upon  such  demand, 
the  defendant  having  railed  to  appear. 

3o.  That  upon  sucn  judgment,  the  im- 

Srisonment  ousht  to  take  place  in  the 
istrict  where  the  defendant  resides. 


Jugé  :— lo.  Qu'il  n'est  pas  néoéstaire 
qu'un  jugement  sur  demande  de  con- 
trainte par  oorps)  pour  rébellion  à  jnsticei 
reproduise  verbatim  les  termes  de  la  mo- 
tion ou  règle. 

2o.  Que  le  rapport  du  shérif  seul*  est 
une  preuve  suffisante  pour  autoriser  le  tri- 
bunal à  prononcer  sur  telle  demande,  le 
défendeur  n'ayant  pas  comparu. 

3o.  Que  sur  tel  jugement,  l'incaroérà^ 
tion  devait  avoir  lieu  dans  le  district  oh 
résidait  le  défendeur. 


Judgment  tendered  the  8th  March,  1866. 

Pursuant  to  notice  given,  the  respondent,  plaintiff  in 
the  Court  below,  moved  as  follows  : 

Motion  : — On  behalf  of  the  said  plaintiff  that  inasmuch 
as  it  appears  by  the  return  of  Pierre  Rémi  Chevallierj 
Esquire,  sheriff  of  the  district  of  Richelieu,  to  the  vmt  of 
Pluries  Venditioni  Eocponas  de  bonis  in  this  cause  issued 
from  this  Honorable  Courts  on  the  Slst  day  of  March  last 
past)  against  the  goods  and  chattels  of  the  said  defendant, 
that  on  the  28th  day  of  April  last  past,  at  the  hour  of  ten 
of  the  clock  in  the  forenoon,  the  said  sheriff  then  and  there 
charged  with  the  execution  of  the  said  writj  proceeded  to 
the  domicile  of  the  said  defendant,  in  the  town  of  SoreL  in 
the  district  of  Richelieu,  according  to  law,  to  put  in 
execution  the  said  writ,  and  to  seU  and  dispose  of,  by  virtue 
of  the.said  Writ,  the  goods  and  chattels  of  the  said  defen* 
dant,  where  being  and  finding  the  doors  of  the  said  domi' 
cile  locked,  in  order  to  prevent  admission  thereto,  he,  the 
said  sheriff,  demanded  of  the  said  defendant  to  open  the 
doors  of  the  scdd  domicile,  and  to  permit  him  the  said 
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Bheriff  to  enter  therein  in  order  to  proceed  to  and  effect 
the  sale  of  the  said  goods  and  chattels  duly  seized  and 
taken  in  execution,  but  could  not  proceed  to  nor  effect  the 
sale  of  the  same,  and  was  prevented  and  stopped  from  so 
doing,  and  was  then  and  there  opposed  from  so  doing  by 
the  said  defendant  himself  in  person,  who  then  and  there 
opposed  the  sale  thereof  by  shutting  up  his  house  and 
refusing  admittance  thereto  to  the  said  sheriff,  and  then  and 
there  positively  refused  to  open  his  doors,  and  then  and 
there  persisted  in  his  said  refusal,  although  repeatedly 
requested  and  ordered  so  to  do,  as  the  whole  more  folly 
appears  by  the  said  return  ;  an  execution  do  go  against 
the  person  of  the  said  defendant,  and  contrainte  par  corps 
do  issue  directed  to  the  sheriff  of  the  district  of  Bichelieu 
against  the  person  of  the  said  defendant  to  be  taken  and 
him  detained  in  prison,  to  wit  :  in  the  common  gaol  of  the 
district  of  EicheUeu,  until  the  said  defendant  shall  have 
satisfied  the  judgment  in  this  cause  rendered,  in  principal, 
interest  and  costs,  and  subsequent  costs,  and  also  the  costs 
of  these  presents  ;  unless  cause  to  the  contrary  be  by  him 
shown  on  the  27th  day  of  May  instant,  at  half  past  ten  of 
the  clock  in  the  forenoon,  sitting  the  Court. 

The  motion  having  been  granted  on  the  20th  May,  a 
rule  nisi  was  served  upon  the  defendant,  on  the  21st  May 
at  Sorel,  a  distance  of  45  miles  from  Montreal,  returnable 
on  thé  27th  May. 

The  rule  having  been  returned  the  defendant  did  not 
appear. 

The  respondent  prayed  that  the  rule  be  made  absolute, 
and  rehed  on  the  Consolidated  Statute  for  Lower  Canada, 
chapter  88,  sections  143  and  144,  and  also  on  section  141 
with  respect  to  the  common  gaol,  where  the  defendant 
was  to  be  imprisoned,  it  being  the  prison  of  the  district 
where  the  party  resides,  and  not  the  district  from  whence 
the  writ  of  contrainte  par  corps  or  capias  ad  satisfaciendum 
issues.  ' 
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Judgment  was  rendered  on  the  Slst  May,  1864,  as  fol- 
lows : 

"  The  Court  having  heard  the  plaintiff  by  his  counsel 
upon  the  rule  for  contrainte  par  corps^  obtained  by  him 
against  the  said  defendant  and  opposant,  on  the  twentieth 
day  of  May  instant,  the  defendant  being  in  default  to 
appear  and  answer  the  said  rule  ;  and  also,  having  heard 
William  H.  Kerr,  Esquire,  as  amicus  curiœ^  against  granting 
the  said  rule,  having  examined  the  proceedings  taken  upon 
the  said  rule,  and  had  in  this  cause  for  the  purpose  of  exe- 
cuting the  judgment  obtained  by  the  said  plaintiff  against 
the  said  defendant,  on  the  eighteenth  day  of  February, 
one  thousand  eight  hundred  and  sixty-three,  and  having 
seen  and  examined  the  rule  for  contrainte  par  corps^  and 
having  maturely  deliberated,  considering  that  it  appears 
by  the  return  of  Pierre-Rémi  GhevalBer,  Esquire,  sheriff  of 
the  district  of  Richelieu,  to  the  writ  of  Pluries  Venditioni 
Exponas  de  bonis  in  this  cause,  issued  from  this  Court,  on 
the  thirty-first  d*y  of  March  last  past,  igainst  the  goods 
and  chattels  of  the  said  defendant,  that  on  the  twenty-^ 
eighth  day  of  April  last,  at  the  hour  of  ten  of  the  clock  of 
the  forenoon,  the  said  sheriff,  then  and  there  charged  with 
the  execution  of  the  said  writ,  proceeded  to  the  domicile 
of  the  said  defendant,  in  the  town  of  Sorel,  in  the  district 
of  Richelieu,  according  to  law,  to  put  in  execution  the  said 
writ,  and  to  sell  and  dispose  of,  by  virtue  of  the  said 
writ,  the  goods  and  chattels  of  the  said  defendant,  where 
being  and  finding  the  doors  of  the  «aid  domicile  locked, 
in  order  to  prevent  admission  thereto,  he,  the  said  sheriff 
demanded  of  the  said  defendant  to  open  the  doors  of  the 
said  domicile,  and  to  permit  him,  the  said  slieriff,  to  enter 
therein,  in  order  to  proceed  to  and  effect  the  sale  of  the 
said  goods  and  chattels  duly  seized  and  taken  in  execution, 
but  could  not  proceed  to  nor  effect  the  sale  of  the  same, 
and  was  prevented  and  stopped  from  so  doing,  and  was 
then  and  there  opposed  from  so  doing  by  the  said  defem 
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4ant  himself  in  person^  who  then  and  there  opposed  the 
«ale  thereof  by  shutting  up  his  house  and  refusing  admits 
tance  thereto  to  the  said  sheriff,  and  then  and  there  posi- 
tively refused  to  open  his  doors,  and  then  sAd  there 
persisted  in  his  said  refusal,  although  repeatedly  requested 
and  ordered  so  to  do  :  And  the  Court  considering  that  it 
is  clearly  established  by  the  proceedings  in  this  cause  that 
the  said  defendant  hath  persistently  and  constantly  resisted 
ihe  process  of  this  Court,  and  hath  by  frivolous  and 
vexatious  oppositions  retarded  and  prevented  the  execution 
of  the  judgment  obtained  against  him  by  the  said  plaintiff 
on  the  eighteenth  day  of  February^  one  thousand  eight 
hundred  and  sixty-three,  and  that  the  said  defendant  hath 
made  default  to  appear  and  disprove  the  facts,  rebellion  en 
justice,  made  against  him,  or  to  show  cause  why  the  con- 
clusion of  the  said  rule  should  not  be  granted  ; 

"  The  Court  doth  declare  the  said  rule  absolute,  and 
doth  order  that  an  execution  do  go  against  the  person  of 
the  said  defendant,  and  that  a  cantrairUe  par  carps  do  issue 
directed  to  the  sheriff  of  the  district  of  BicheUeu  against 
the  person  of  tlie  said  defendant,  commanding  the  said 
sheriff  to  take  and  arrest  the  body  of  the  said  defendant^ 
within  his  district,  and  him  to  detain  in  prison,  in  the. 
common  gaol  of  the  district  of  Sicheheu,  until  he,  the  said 
defendant,  shall  have  satisfied  the  said  judgment  in  this 
cause  rendered  on  the  said  eighteenth  day  of  February, 
X)ne  thousand  eight  hundred  and  sixty^-three,  in  principal, 
interest  and  costs  and  also  subsequent  costs,  together  with 
the  costs  of  the  said  rule,  for  contrainte  par  corpt^  that  is  to 
«say  :  that  he  shall  pay  and  satisfy  to  the  said  plaintiff  the 
sum  of  five  himdred  and  two  dollars  and  five  cents  current 
money  of  this  Province  of  Canada,  amount  in  principal 
of  the  said  judgment,  with  mterest  upon  the  sum  of 
five  hundred  dollars,  from  the  thirteenth  day  of  May, 
one  thousand  eight  hundred  and  sixty-two,  and  on  the 
«um  of  two  dollars  and  flîve  cents  from  the  twenty-seventh 
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day  oi  Jxme,  one  thousand  eight  himdred  and  sixty-two,- 
and  until  he  pay  the  further  sum  of  eighty-fiye  dollars  and 
thirty-two  cents,  said  currency,,  costs  taxed  upon  the  said 
jtidgment  of  the  said  eighteenth  day  of  February,  one 
thousand  eight  hundred  and  sixty^three,  and  the  further 
sum  of  one  hundred  and  fifteen  dollars  asd  thirty  centSr 
said  currency,  costs  taxed  against  him  upon*  the  orders  of 
the  twenty-fif&  day  c^  June,,  one  tnousand  eight  hundred 
and  sixty-three^  and  the  twenty-ninth  day  of  September,, 
one  thousand  eight  hundred  and  sixty-three,  dismissing  two 
oppositions  ;  the  ftirther  sum  of  twenty-nine  dollars  and 
forty Hseyen  cents,,  said  currency,  being  the  costs  accrued 
upon  the  following  writs  issued  in  this  cause,  to  wit  :  A 
writ  of  Fieri  Facias  de  bonis^  a  writ  of  aUa»  Fieri  Facias  de 
banis^  a  writ  of  Venditioni  Exponas  de  bonis^-  The  further 
sum  of  five  dollars  and  ninety-two  cents,  being  the 
amomnt  of  costs  taxed  upon  the  rule  of  the  twenty-third 
day  of  November,-  one  thousand  eight  hundred  and  sixty- 
three,  dismissing  a  third  opposition  made  in  this  cause". 
The  further  sum  of  ten  dollars  and  sixty-fki^e  cents,  cur- 
rency, being  the  amoxmt  of  costs  accrued  upon  two  writ» 
issued  in  this  cause,  the  one,  a  writ  of  Pluries  Venditioni 
Exponas  de  bonis^  dated  the  sixteenth  day  oS  October,  one 
thousand  eight  hundred  and  sixty-three,  and  the  other,  a 
writ  of  oKa»  Pluries  Venditioni  Exponas  de  Aoms,- dated  the 
fourteenth  day  of  December,  one  tiipusand  eight  hundred 
and  sixty-three^  the  further  sum  of  thirteen  dollars^  and 
fifty-five  cents  for  the  costs  accrued  upon  a  writ  <rf  Pluries 
Venditioni  Exponas^  de  bonis^  issued  in  this*  cause,.dated  the 
thirty-first  day  of  March,  one  thousand  eight  hundred  and 
sixty-four,  and  subsequent  eosts  accrued  ui>on  the  writ  of 
alias  Pluries  Venditioni  Eocponas  de  boniSy  and  the  sum  of 
ten  dollars  and  five  cents  for  tl^  costs  taxed  upon  the  rule 
for  contrainte  par  corps.^^ 

From  this  judgment  the  defendant  instituted  his  api>eal, 
and  urged  against  it  the  following  reasons: 
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1^  Farce  que  la  motion  du  dit  intimé  demandant  la  dite 

contrainte  par  corps  diffôre  de  cette  dernière. 
•  • 

2^  Parce  que  la  dite  motion  ne  spécifie  pas  les  sommes 
et  deniers  que  le  dit  appelant  aurait  à  payer  pour  se  sous- 
traire à  la  contrainte  par  corps.  # 

8°  Parce  que  le  délai  entre  la  règle  et  le  jour  fixé  pour 
son  rapport  est  insuffisant. 

4P  Parce  que  le  dit  jugement  a  été  rendu  sans  aucune 
preuve  valable  prescrite  par  la  loi. 

6^  Parce  que  la  dite  contrainte  par  corps  n*est  pas 
adressée  à  tout  shérif  de  tout  district  où  le  dit  défendeur 
pourrait  être  trouvé, 

6°  Parce  que  le  dit  jugement  n'ordonne  pas  que  le  dit 
défendeur  soit  emprisonné  en  la  prison  commune  du  district 
où  il  sera  arrêté, 

7°  Parce  que  la  règle  pour  la  dite  contrainte  par  corps 
n'a  pas  été  signifiée  par  un  officier  compétent. 

9P  Parce  que  la  motion  pour  la  dite  r^le  n'a  pas  été 
également  signifiée  par  un  officier  compétent. 

9^  Parce  que  les  procédés  du  dit  shérif  sont  irréguliers 
et  illégaux. 

The  respondent  ccmtended  that  the  Edit  (TAmbaise  sur  la 
rébelUan  àjustice^  of  1512^  art.  4,  and  the  ordinance  of  1667, 
tit.  19,  arts.  16  and  17rtit.  88,  art.  5,  and  tit.  27,  art.  7,  were 
superseded  by  the  statutory  enactments  contained  in  chap. 
88  of  the  Cons.  Stats,  for  Lower  Canada,  sees.  148, 144 
and  145  ;  and  that  the  voie  extraordinaire  xmder  the  ordi- 
nance of  1670,  titie  10,  art.  6,  could  not  be  put  in  force  in 
this  country;  that  the  proceedings  adopted  in  France, 
which  were  taken  as  weU  from  the  old  French  cri- 
minal procedure  as  from  the  municipal  law,  could  not  be 
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followed  in  Lower  Canada,  1  Jonsse,  ord.  1667,  p.  248  ; 
that  the  return  of  the  sheriff,  a  public  officer  recognized 
by  law,  is  not  in  ouch  cases  as  the  present  one,  traversable^ 
but  the  party  is  driven  to  his  action  against  him  for  a  false 
return.  (1) 

The  Court  of  Appeals  considering  that  there  was  no 
error  in  the  judgment  appealed  from,  affirmed  it  with  costs. 

GriROUARD,  D.,  for  appellant. 
LaFrenaye  &  Armstong,  for  respondent. 


BANCDE^A^REINE,j  DISTRICT  DE  MONTEEAL, 

Présents  : — ^Duval,  Juge-en-Che^  Aylwin,  Meredith, 
Drummond  et  MoNDELET,  Juges. 

Woodman,  et  al Appelants. 

et 
Q-ÈNIER Intimé. 


Jagé  : — Qae  le  fait  qne  l'im  de  plusieurs 
appelants  a  payé  partie  des  frais  taxés 
sur  le  jagementdontest  appel,  ne  peat 
faire  f>ré8uiner  aoqniesGement  de  sa  part, 
quoiqu'il  n*ait  fait  aneune  réserre  ou 
|»rotestatk)n  lors  de  tel  paiement. 


Held  :— That  the  fact  of  one  of  aeTenl 
appellants  haring  paid  part  of  the  taxed 
costs  upon  the  judgment  appealed  from, 
does  not  raise  a  pnsuuption  of  ae^mei- 
Mffiaif  on  his  part,  although  he  has  made 
no  reserre  or  protestation  at  the  time  of 
payment. 


Jugement  rendu  le  9  juin,  1866. 

L'appel  en  la  cause  tendait  à  faire  reviser  un  juge- 
ment rendu  à  Beauhamois,  déclarant  nul  un  décret  d'im- 
meuble fait  à  la  poursuite  de  Woodman,  par  le  ministère 
de  Hainault,  comme  shérif,  et  ordonnant  que  G-énier  fat 
remis  en  possession  de  cet  immeuble  et  remettant  les 
parties  au  même  état  qu'elles  étaient  avant  l'adjudication, 
le  rapport  du  shérif  de  telle  adjudication  étant  déclaré  faux, 


(1)  Baoon's  Abridgment,  t1k>.  Reeone,  letter  B,  8. 
r  The  respondent  cited  :  4  Burr.,  p.  2129,  Rex  Ti.  Elkins  :— Barnes,  149  :— S  Starkie, 
V.  1357  :--ll  Eaitt,  297  :— 2  Salk,  p.  686  :--S  Bulst,  201  :-^Dyer,  212:^2  Jones,  39 1 
^1  Vedtris»  224  :^2  Ventris,  175  :--Gomb,  295  :— 5  L.  G.  Reports,  p.  IM. 
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l'adjudication  n'ayant  pas  été  Mte  an  pins  hant  et  dernier 
enchérifisenr,  mais  à  Woodman  et  Bard  P.  Paige,  tandia 
qne  Grenier  avait  offert  une  somme  bien  plus  élevée. 

Génier,  l'intimé,  par  une  exception  préliminaire  demanda 
le  renvoi  de  l'appel,  en  autant  que  les  appelants  avaient 
acquiescé  au  jugement  en  question,  l'avaient  acceptée,  s'y 
étaient  soumis,  l'avaient  approuvé  et  exécuté.  Il  fondait  cet 
acquiescement:  1°  Sur  le  fait  que  l'appelant  Hainault  avait 
payé  les  frais  de  l'intimé  sans  aucune  réserve  ou  protesta- 
tion ;  2°  sur  le  fait  que,  sur  une  action  portée  par  l'intimé 
contre  Woodman  et  Hainault  dans  le  but  de  recouvrer  des 
dommages  à  lui  causés  par  les  faits  reprochés  aux  deman- 
deurs en  la  cause,  les  deux  appelants  avaient  plaidé  à  cette 
deuxième  action  sans  protestation  contre  le  dit  jugement, 
saul*  toutefois  le  dit  Hainault  qui  avait  mis  une  réserve, 
réserve  que  l'intimé  disait  que  l'appelant  Hainault  ne  pou- 
vait faire,  ayant  lui-même  payé  les  frais  de  la  première 
action  sans  protestation  ni  réserve. 

Les  appelants  répondirent  à  cette  exception  par  une 
même  réponse,  que  Hainault  avait  payé  les  frais  sans  la 
connaissance  ou  la  participation  des  autres  appelants  ;  que 
l'omission  de  réserve  ou  protestation  contre  le  jugement,, 
dont  était  appel,  dans  leur  défense  à  la  seconde  action  ne 
pouvait  être  interprétée  comme  un  acquiescement  à  l'autre 
jugement  de  la  part  de  Woodman,  et  que  Bard  P.  Paige, 
un  autre  des  appelants,  n'avait  en  aucune  manière  quel- 
conque acquiescé  au  dit  jugement. 

Il  ne  pouvait  y  avoir  de  question  que  relativement  à 
Hainault  qui,  dans  l'exception  plaidée  par  lui  à  la  seconde 
action,  demandait  "  acte  de  la  déclaration  qu'il  fait  qu'il 
entend  se  pourvoir  par  appel  contre  le  dit  jugement  final." 

La  Cour  s'est  prononcé  néanmoins  en  sa  faveur,  et  par 
son  jugement  a  déclajré  "que  les  faits  constatés,  par  la 
preuve  offerte  ne  justifient  aucunement  la  prétention  de 
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Tintimé  que  les  appelants  ont  acquiescé  an  jugement  dont 
est  appel." 

DouTRE  et  DouTBE,  jwuT  Tintimé. 
Leblanc  et  Cassidy,  pour  les  appelants. 


BANC  rai^A  REINE,  j   district  DE  MONTREAL. 

Présents: — ^Duval,  Juge-en-Chef,  Meredith,  Dbummond 
et  MoNDELET,  Juges. 

DeBeaujeu Appelanl. 

et 
Deschamps Intimé. 


Jugé  : — Que,  daiu  l'espèM,  sur  nn  acte 
de  la  natare  d'nne  transaction,  à  raison 
d'an  reoonrs  hypothécaire  apr^  disons- 
sion  dn  débiteur,  il  faut  discussion  de 
tous  les  biens,  meubles  et  immeubles  de 
ee  .débiteur,  arant  de  pouToir  exercer 
recours  contre  les  tiers  détenteurs. 


Held:— That,  in  the  ease  submitted, 
upon  a  deed  in  the  nature  of  a  (roiwae- 
tton,  by  reason  of  an  hypothecary  olum 
after  discussion,  there  must  be  discusnon 
of  all  the  estate,  moTable  and  immoTable 
of  the  debtor,  before  recouree  can  be 
had  af^ainst  the  tiert  déUnteun, 


Jugement  rendu  le  9  juin,  1866. 

L'action  intentée  était  fondée  sur  un  acte  notarié  en 
date  du  26  de  décembre,  1839,  intitulé  acte  de  transaction^ 
par  lequel  le  défendeur,  intimé,  avec  plusieurs  autres, 
reconnurent  que  leurs  immeubles  respectifs  étaient  hypo- 
théqués au  paiement  de  certaines  obligations  consenties 
par  un  nommé  Antoine  Filion,  en  faveur  de  Jacques-Phi- 
lippe Saveuse  DeBeaujeu,  père,  le  31  janvier,  1821,  et  le 
24  septembre,  1829,  et  par  lequel  il  fat  convenu  entr'eux 
et  la  dame  DeBeaujeu,  veuve  du  dit  créancier,  qu'après 
qu'elle  aurait  fait  discuter  les  biens  de  Filion,  les  compsr 
rants  paieraient  chacun  un  onzième  de  la  balance,  déduc- 
tion faite  d'un  quart,  avec  intérêt,  et  ce  en  quatre  paiements 
annuels  dont  le  premier  se  ferait  trois  mois  après  la  discus* 
sion. 
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La reuve DeBeaujeu  étant  décédée, lacféanc&Htos men- 
ttionnée  échut  pour  moitié  par  snccessioii  au  demandeur, 
l'appelant,  qui  alléguait,  dans  sa  déclaration,  les  différents 
actes  ci-dessus  et  leur  enregistrement,  la  possession  par  le 
défendeur  de  Timmeuble  désigné  en  l'acte  du  26  de  dé- 
cembre, 1839,  la  discussion  de  Filion  qui  était  décédé  insol- 
vable, et  établissant  une  balance  de  «£1,355  12s.  2d.  en  sa 
faveur,  il  demandait  que  l'immeuble  du  défendeur  fût  déclar 
ré  hypothéqué  pour  cette  balance,  et  que  le  défendeur  iut 
condamné  personnellement  au  paiement  de  «£474  3s.  6d. 
pour  sa  part  en  principal  et  intérêt  suivant  l'acte  de  tran- 
saction. 

A  cette  demande  le  défendeur  plaida  : 

Erreur  dans  l'acte  de  .prétendue  transaction,  en  autant 
qu'à  Tépoque  de  sa  j)ai8sation,  ITijriwthèque  résultant  de 
Facte  du  31  janvier,  1821,  était  prescrite,  le  défendeur 
ayant  acquis  l'immeuble  de  Filion,  en  1826,  et  l'ayant 
depuis  lors  possédé  sans  trouble  pendant  plus  de  dix  ans  ; 
que  de  pins,  le  demandeur  avait  accepté  en  paiement  la 
balance  du  prix  de  vente  ($800)  ;  que  l'acte  du  23  sep- 
temdre,  1829,  ne  pouvait  affecter  l'immeuble  vendu  par 
Filion  en  1826;  et. que  le  défendeur  n'avait  signé  l'acte 
que  sur  les  représentations  fausses  et  frauduleuses  du  de- 
mandeur. 

Cet  acte  de  transaction  i>orte  que  "  les  susdits  propriétaires 
des  susdites  terres  désirant  éviter  les  frais  d!une  poursuite  en 
déclaration  (Thypothèque  que  la  dite  dame  veuve  DeBeavjen 
pourrait  faire  œntre  eux,  ils  consentent  et  s'obligent  que 
lorsque  la  dite  veuve  aura  fait  discuter  les  biens  du  dit 
sieur  Filion,  père,  pour  tout  ce  qui  lui  est  dû,  tant  en  vertu 
de  la  dite  obligation  qu!autrement,  s'il  reste  une  'balance 
après  la  dite  discussion  faîte,  eux,  les  détenteurs  des  ^rrains 
hypothéqués,  paieront  à  la  dite  Dame  de  Beaujeu  cha- 
cun un  onzième  de  cette  balance  avec  intérêt  légd,  le  tout 
«ans  novation  du  droit  d'hypothèque  que  la  dite  dame 


Teuve  BeBjSttiKfeu  a  sax  les  sosdites.  terreB  en  yerta  de  la 
dite  obligation,  "  (savoir  celle  du  31  janvier,  1821.) 

Des  témoins  établirent  que  Tacte  avait  été  signé  sou&le 
prétexte  que  cela  était  nécessaire  pour  faire  payer  Filion, 
et  sous,  la  menace  de  poursuite..* 

Sur  cette  question  de  dol  et  de  nullité  de  la  reconnais- 
sance, Tintimé  invoquait  les  autorités  citées  aux  notes.  (1) 

Le  défendeur  invoqua,  de  plus,  le  défaut  de  discussion 
de  Filion.  La  preuve  du  demandeur,  sur  ce  point,  con- 
sistait dans  la  production  de  trois  brefs  d'exécution  contre 
les  meubles  de  Filion.  Le  premier,  en  date  du  28  décembre,. 
1839,  avec  un  rapport  du  shérif  qu'il  avait  prélevé  <£32  10 
lOJ  par  la.  vente  de  partie  des  meubles  de  Filion,  le  reste- 
n'ayant  pas  été  vendu,  au  désir  de  la  demanderesse.  Le 
second,,  émané  le  8  avril,  1842,.  avec  rapport  du  shérif  qu'il 
avait  prélevé  <£5  17  10  par  la  vente  de  certains  meubles  de 
Fihon,  que  certains  animaux  n'avaient  pas  été  vendus  par 
suite  d'oi^)Qsition,et  que  d'autres  effets  ne  l'avaient  pas  été 
faute  d'enchérisseurs.  Au  troisième  bref^.  en  date  du  ft 
octobre,  1848,  le  shérif  fait  rapport  qu'il  n'avait  trouvé  dans, 
le  district  aucuns  meubles  appartenant  à  Fihon. 

L!aK>elant  soutenait  les  propositions  suivantes  : 

1°  L'obhgation  du  31  janvier,.  1821,  ccaisentie  par  feu 
Antoine  Fihon  constitue  une  hypothèque  sur  la  propriété 
de  l'intimé. 


Quant  AU  dol  :  ]  Domat»  lir.  1,  tit  18.  seo.  3»  no.  l  : — Troplong,  Presoriptioo,  nos. 
54, 55  :-^04iB  de  la  Loaisian»,  art  1S41,  §  4,  5,  6,  10,  art.  1842  :—  1  Chardon,  Dol^ 
nos.  91,  92,  93,  à  99  et  100  :-~Ano.  Denisart,  tJIm).  Rescindant,  no.  9  .* — 1  Bedarridei 
Fraude,  no».  9, 10,  11  :— Pothier,  Obi.,  no.  799  >-8olon.  Nullités,  nos.  266,  267  : — 

7  L.  C.  Jurist»  p.  85. 

Défaut  ±9  cause  :  2  Bourjon,  p.  565  : — ^21  Duranton,  dos.  89,  90  : — ^1  Domat,  Ht^.  1^ 
tit  1,  sec.  3,  Qo.  13  :— -Ano.  Den.,  Tbo.  Rescindant»  no.  10  :-*!  Despeisses»  p.  761  : — 

8  Duranton,  nos.  546-7. 

Sur  l'erreor  :  Domat  Uy.  1,  tit  1,  seo.  5,  no.  10  ;  tit  18»  sec.  1,  nos.  7,  9,  Il  ;  aeo. 
2  :— Troplong,  Prescription,  nos.  30,  33,  65,  75  :--l  Solon,  Nullités,  nos.  192, 197  :— 
Dunod,  Prescription,  p.  1 10  :— 6  Toultier,  nos.  63,  71,  72,  74,  75  :— 10  Duranton,  nos. 
127, 128  :— 2  Dec  des  Tribunaux.  B.  C,  p.  188 ^—3  Zaohari»,  p.  147  :— Marceau» 
Transactions,  nos.  2.  Il,  12,  13,  16,  20,  28, 132, 151, 153, 154, 160,  161. 

Sur  la  garantie  résultant  du  transport  :  PotÛer»,  Bjp^  pp.  468.et  sui^  ir^DaUoi». 
Beoueil,  ▼bo..H7potbè<i^ue»  p.  421»J  &-. 
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2^  Cet  acte  doit  subsister  ainsi  que  Thypothèque  qui 
raccompagne  jusqu'à  ce  qu'elle  soit  déclarée  prescrite,  et 
que  la  partie  à  laquelle  on  l'oppose  invoque  spécialement 
la  prescription  et  la  fasse  prononcer  par  voie  d'exception. 

8^  L'acte  du  24  septembre,.  1829,  entraîne  également 
une  hypothèque  et  comporte  une  reconnaissance  de  l'obli^ 
gation  antérieure,  et  cet  acte,,  comme  le  premier^  reste 
intact  et  exécutoire,  à  moins  que  la  prescription  ne  soit 
demandée  et  prononcée. 

^  4°  L'acte  de  transaction  du  26  décembre,  1839,  recon- 
naît et  admet  l'existence  des  hypothèques  résultant  de& 
deux  actes  antérieurs  et  étabUt  d'une  manière  authentique 
la  preuve  de  l'existence  de  la  créance  de  l'appelant  et  de 
l'hypothèque  sur  la  propriété  de  l'intimé. 

5°  L'appelant  avait  droit,  indépendamment  de  toute 
autre  c(Misidération,  de  faire  déclarer  la  propriété  de  l'intimé 
assujétie  à  l'hypothèque  résultant  de  ces  obligations  sana 
examiner  la  question  de  la  répartition  ou  de  la  discussion» 
la  répartition  et  la  discussion  n'étant  que  pour  régler  et 
déterminer  le  mode  de  paiement. 

6^  L'appelant  avait  droit  à  tout  événement  de  faire  dê^ 
elarer  la  propriété  hypothéquée  pour  interrompre  la  pres- 
cription. 

7°  L'acte  de  transaction  du  26  décembre,  1889,  a  été 
vcdontairement  et  hbrement  consenti  par  l'intimé,  et  aussi 
longtemps  qu'il  subsiste  la  créance  dont  il  constate  et 
admet  l'existence  vis-à-vis  de  l'intimé  ne  peut  être  mise  en 
question.  Il  ne  pouvait  être  attaqué  que  par  l'inscription 
de  faux. 

8^  L'appelant  avait  établi  tous  les  faits  nécessaires  pour 
justifier  sa  demande  et  maintenir  son  action. 

9^  La  discfisaion  ne  pouvait  ètie^  invoquée  par  rintimft 
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I)onr  repousser  la  demande;  il  était  tenu,  s'il  voulait  lin- 
Toquer,  d'indiquer  les  biens  à  discuter  et  d'ofirir  les  frais. 

10°  La  répartition  ne  pouvait  être  un  moyen  d'excep- 
tion recevable,  c'était  aux  débiteurs  à  l'étabUr  ;  dans  l'ab- 
sence d'aucune  preuve  et  d'aucune  allégation  de  la  part 
du  débiteur,  le  créancier  avait  droit  de  demander  la  pro- 
portion divise  et  de  réclamer  cette  proi>ortion  de  la 
créance  de  chacun  des  débiteurs— et  l'appelant  maintient 
que  cette  répartition  n'était  pas  requise  en  loi  pour  lui 
donner  droit  d'exercer  sa  créance  et  d'obtenir  une  con- 
damnation hypothécaire  contre  Tintimé.  t^ 

Jugement  fut  rendu  le  30  avnl,  1864,  par  M.  le  juge 
LoBANQEB,  comme  suit  : 

La  Cour,  etc  : — "  Considérant  que  par  l'acte  du  26  dé- 
cembre, mil  huit  cent  trente-neu^  reçu  devant  Mtre 
Charlebois  et  son  conlrère,  notaires,  et  qui  £edt  l'élément 
principal  de  la  cause  du  demandeur,  lequel  acte,  ainsi  que 
le  prétend  le  dit  demandeur,  est  un  acte  de  transaction,  le 
demandeur  tant  en  son  nom  que  comme  procureur*de  sa 
mère,  dame  Catherine  Chaussegros  de  Léry,  veuve  de  feu 
Jacques-Philippe  Saveuse  de  Beaujeu,  écr.,  a  consenti  par 
voie  de  transaction  à  abandonner  un  quart  de  la  créance, 
en  capital  et  intérêts,  créée  en  faveur  du  dit  Jacques-Phi- 
lippe Saveuse  de  Beaujeu  par  le  nommé  Antoine  FiHon, 
père,  en  vertu  de  l'acte  ou  obligation  du  31  janvier,  1821, 
et  que  de  son  côté  le  défendeur  s'était  obligé,  toujours  par 
voie  de  transaction,  après  que  la  dite  dame  de  Beaujeu 
aurait  fait  discuter  les  bieiis  du  dit  Antoine  Filion,  père, 
pour  tout  ce  qui  lui  était  dû,  tant  en  vertu  de  la  dite  obli- 
gation qu'autrement,  '  à  lui  payer  un  onzième  dans  la 
balance  qui  resterait  due  sur  les  trois  autres  quarts,  avec 
intérêt,  et  ce  en  quatre  paiements  égaux,  le  premier  devant 
se  faire  trois  mois  après  telle  discussion,  et  que  sans  cette 
discussion  le  demandeur  ne  pouvait  réclamer  personnelle- 
ment du  défendeur  aucune  des  sommes  d'argent  ^e  ïe 


459 

dit  défendeur,  par  le  dit  acte  du  26  décembre,  1839,  s^est 
engagé  à  payer  eu  déduction  de  la  dette  du  dit  Antoine 
Filion. 

"  Considérant  qu'aux  termes  du  dit  acte  du  26  décembre, 
1839,  le  demandeur  ne  peut  non  plus  exercer  aucun  re- 
cours hypothécaire  contre  le  défendeur  à  raison  de  la 
même  créance  constatée  par  celui  du  31  janvier,  1821, 
avant  d'avoir  fait  telle  discussion  des  biens  du  dit  Antoine 
Filion  comme  ci-dessus  énoncé,  la  réserve  de  l'hypothèque 
créée  par  l'acte  du  31  janvier,  1821,  qui  se  trouve  à  l'acte 
de  transaction,  ne  pouvant  avoir  d'effet  que  sur  le  défaut 
du  défendeur,  mis  par  la  discussion  des  biens  de  Filion,  en 
demeure  de  payer  les  sommes  pour  lesquelles  il  avait 
transigé,  sommes  dont  le  chiffre  ne  peut  d'alQeurs  être 
constaté  que  par  telle  discussion. 

"  Considérant  que  sans  cette  discussion  faite  des  biens 
du  dit  Antoine  Filion,  le  demandeur  est  sans  action  per- 
sonnelle ou  hypothécaire  contre  le  défendeur  à  raison  du 
dit  acte  du  26  décembre,  1889,  et  que  la  preuve  de  cette 
discussion  est  un  élément  essentiel  de  cette  partie  de  la 
demande  relative  au  dit  acte  en  dernier  lieu  mentionné. 

"  Considérant  que  le  demandeur  a  succombé  dans  la 
preuve  qu'il  a  tenté  de  faire  de  la  discussion  des  biens  du 
dit  Antoine  Fihon,  et  que,  conséquemment,  û  ne  peut  jus- 
tifier des  conclusions  personnelles  et  hypothécaires  qu'il  a 
prises  contre  le  défendeur  en  recouvrement  de  partie  des 
sommes  mentionnées  au  dit  acte  du  26  décembre,  1839. 

"  Considérant  de  plus,  que  le  dit  feu  Jacques-Phflippe 
Saveuse  de  Beaujeu  n'a  jamais  eu  d'hypothèque  sur  la 
terre  possédée  par  le  défendeur  en  vertu  de  l'obligation 
du  24  septembre,  1829,  attendu  que  le  dit  Antoine  Filion 
n'était  plus  alors  propriétaire  de  la  dite  terre  qui  était  sortie 
de  ses  mains  et  qui  n'y  est  pas  rentrée  depuis,  et  qu'il 
résulte  que  le  demandeur  est  sans  action  h3ri>othécaire 
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contre  le  défendeur  à  raison  des  sommes  de  deniers  que, 
par  le  dit  acte  du  24  septembre^  1829,  le  dît  Antoine  FiÛon 
s'est  engagé  à  payer  au  dit  Jacques-Philippe  Saveuse  de 
fieaujeu,  et  qu'il  est  également  mal  fondé  dans  ses  conclu- 
sions hypothécaires  relatives  au  dit  acte. 

'^  Faisant  droit  sur  les  deux  moyens  de  défense  invoqués 
par  le  défendeur,  et  sans  prononcer  de  jugement  sur  les 
autres,  ce  que,  dans  les  circonstances  du  présent  litige,  il 
ne  convient  pas  de  faire,  a  débouté  et  déboute  le  deman- 
deur de  son  action  avec  dépens.  " 

La  Cour  d'Appel  a  confirmé  ce  jugement  en  autant 
**  qu'il  n'y  a  pas  d'erreur.  " 

Laflamme,  R.  et  G-.,  pour  l'appelant. 

DouTRE  et  DouTRE,  pour  l'intimé. 


COUÊ  DE  CIRCUIT.— ARTHABASKA. 
Présent  : — ^Polette,  Juge. 

!Beliveau Demander. 
vs. 
Morelle •. Défendetir. 


Jngé: — lo.  Que  la  oaution  solidaire 
profite,  comme  la  oaation  simple,  de  l'ar- 
liole  2037  da  Code  Napoléon,  qai  n'est 
qu'une  reproduction  de^  l'ancien  droit.  Le 
eréanoier  ne  devant  pas,  par  son  fait, 
laisser  diminuer  ou  éteindre  les  sûretés 
et  hypothèques  auxquelles  la  caution  a 
droit  d'être  subrogée. 

2o.  Que  le  fait  du  créancier  est  aussi 
bien  in  omiiUmdo,  comme  in  eommittendo. 


Held  :— lo.  That  the  joint  surety  takes 
advantage  as  well  as  the  oavtion  êimpU 
of  the  article  2037  of  the  Code  Napoleon, 
which  is  taken  from  the  old  french  law. 
It  not  being  lawful  for  the  creditor,  bv 
his  act,  to  permit  the  hypothec,  to  which 
the  surety  nas  a  right  to  be  subrogated, 
to  diminish  or  to  become  extinct. 

2o.  That  the  act  of  the  creditor  is  as 
well  in  omUundo,  as  in  cotnmitteHdo, 


Jugement  rendu  le  7  mai,  1866. 

Le  demandeur  réclamait  du  défendeur  $28.91,  montant 
d'une  obligation  que  Jean  Barrette,  du  township  de  So* 
merset,  avait  consentie  au  demandeur  devant  Cormier  et 
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son  confrère,  notaires,  le  19  décembre,  1858,  et  dont  le 
défendeur  s'était  porté  pleige  et  caution  solidaire  de 
Barrette  ;  par  le  dit  acte,  Barrette  hypothéqua  spécialement 
une  terre  située  à  Somerset,  dans  le  comté  de  Mégantic, 
et  Morelle,  le  défendeur,  hypothéqua  spécialement  une 
terre  dans  le  township  de  Stanfold,  dans  le  comté  d'Artha- 
baska.  Le  demandeur  fit  enregistrer  l'obligation  dans  le 
bureau  d'enregistrement  du  comté  d'Arthabaska  et  ne 
le  fit  pas  enregistrer  dans  le  bureau  d'enregistrement  du 
comté  de  Mégantic;  Barrette  vendit  sa  terre  et  devint  in- 
solvable; le  demandeur  s'adressa  à  la  caution  soHdaire 
pour  le  paiement  du  montant  de  son  obhgation  et  intenta 
son  action  contre  lui. 

A  cette  demande^  Morelle  répondit  :  que  le  demandeur 
ayant  négUgé  d'enregistrer  l'obligation  de  Barrette,  le  dé- 
biteur principal,  dans  le  comté  de  Mégantic,  pour  conserver 
son  rang  d'hypothèque  sur  la  terre  qu'il  avait  hypo» 
théquée  ;  que  Barrette  ayant  vendu  sa  terre,  l'hypothèque 
était  perdue,  Barrette  étant  devenu  insolvable  ;  que  toutes 
ses  obhgations  envers  Beliveau  avaient  cessé  d'être  et 
d'exister  depuis  l'instant  que,  par  sa  fauté,  in  omittendo  et 
in  committendo^  Behveau  ne  pouvait  plus  lui  transporter  la 
créance  avec  les  privilèges  et  hypothèques  qui  y  étaient 
attachés  lorsqu'il  avait  consenti  l'acte  de  cautionnement; 
et  comme  ces  garanties  avaient  été  perdues  par  la  faute 
et  la  négligence  de  Barrette,  il  n'était  plus  responsable 
comme  caution  soUdaire,  et  était  complètement  dégagé  de 
«on  obhgation.  (1) 

Le  demandeur  répondait  que  ces  autorités  n'étaient  ap» 
pUcables  qu'à  la  caution  simple  et  non  à  la  caution  soli- 

(1)  7  MerlÏQ,  Questions  de  Droit,  rbo.  Solidarité,  p.  590,  §  5  :— 1  Rogron,  Code  Na- 
poléon, art.  2037,  p.  756  :— 1«  Duranton,  no.  382,  p.  402,  note  Ire  :— Zaohari», 
(Massé  et  Verge)  no.  763,  p.  70»  notes  2  et  3  :~1  Dallos,  Dictionnaire  de  Jurisprudence» 
Vbo.  Caution,  nos.  209,  210,  §  16,  p.  360  !— 6  Boileau,  p.  688,  sur  l'art  2037,  m  fine  : 
— 2  Rolland  de  Villargnes,  Dictionnaire  du  Droit  CiYil,  tbo.  Caution,  §  8,  p.  240  :— 
1  Sirej,  Codes  Annotés,  art  2037,  p.  916,  note  1  :— Ponsot,  Cautionnement,  no.  329, 

S  p.  409  et  suivantes  :— Vuillaumes,  art.  2037,  pp.  669,  670  :— Rivière,  Variations 
e  la  Cour  de  Cassation,  no.  644,  p.  709|  no.  647,  p.  713  l-^Pothier,  Obligations,  no« 
657. 
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daire,  et  encore  que  le  demandeur  n^était  (ma  obl^  de  mxr^ 
veiller  son  débiteiur,  que  c'était  à  la  caution  soMaire  à  le 
faire.  (1) 

Le  demandeur  soutint  que  le/at7  du  créancier  n'est  que 
in  commiitendo,  sed  non  in  omittendo,  (2) 

Que  dans  Tandenne  Jurisprudence,  le  fait  du  créancier 
ne  s'entendait  que  in  cammittendo  sed  non  in  omiUendOr  (8) 

La  Cour  débouta  l'action  avec  dépens  sur  le  principe 
que  le  défendeur  était  délié  de  ses  obligations  par  le  fait 
du  demandeur  in  omitiendo  et  par  des  faits  particuliers  à 
la  cause  in  cammittendo. 


DuvAL,  pour  le  demandeur. 
KiCABD,  E.  L.,  pour  le  défendeur. 


(1)  4N«  Denlsart,  rbo.  Caution,  9  S,  p.  322  :~17  ïroplong,  CsatiomMmeiitr  ^9. 
567:— r  L.  C.  Rep.  p.  364,  Bedpath  yt.  Maedougall  :— 0  L.  C  Jurist,  p.  101, 
Qnina  fê.  Kdson»  voir  ansti  Monrton,  Subrogation^  pp.  460  et  fluirantes.  ^ 

Antoritéfl  du  défondeur  que  le /ait  du  eréanoier  est  aufgi  bien  «a  omittendo  oomnif 
«H  eommittemdo  i 

Pothior,  Vente,  no..  666  :— LoyMau,  Garantie  des  Rentes,  ehap.  11,  nos.  13  cl 
0ttiT.,p.  26  !— Louet  et  Brodeau,  Arret,  F.  26,  p.  76  et  suiT.'nos.  t,  7,l3  :— 1  Despeissee, 
Part  1,  litre  1er,  $  20,  no.  21,  p.  68  :— Laoombe,  rbo.  Oaranti»,  no.  9,  pp.  814, 316  :— 
Digeste,  lirre  46,  loi  06,  $  11,  de  êchuwmibnt  et  UberatùmibmM  :^\  Romn,  CodeNa* 
poiéon,  art.  2037,  pp.  764, 766  : — 8  Delvinoourt,  Commentaire,  pp.  148,  206,  note  6  ; 
->18  Duranton,  no.  382,  p.  403  etsuir.  :— Troplong,  Vente,  no.  941;  idem.  Cautionne- 
ment, no»  666  :— 6  ZaeliûrisB,  no.  783,  p.  79,  note  2i— 2  BuTorgier,  Rente,  .nos.  278, 
r7,  p.  333  :-6  Boileau,  art  2037,  pp.  686,  688  :— 2  Rolland  de  VUlargoes,  Diction, 
naire,  vbo.  Caution,  $  8,  p.  240  ;— Fonsot,  Cautionnement,  no.  332,  pp.  414,  416, 410 
417,  no.  333,  pp.  417, 418  :^1  Sirey,  Codes  Annotés^art  2037,  p.  916. 

((2)  Pothier,  Obligations,  no.  667,  :— 7  Touiller,  no.  1»,  p.  243  :_6  Farard  de  La- 
;lande.  Repertoire,  vbo.  Subrogation,  f  2,  no.  8,  p.  272  :-«<3  Mourton,  Répétitiotti  sut 
e  Code  Na^léon,  no.  1181,  p.  469,  note  1,  Toir  aussi  son  traité  sur  la  Subrogation 
p.  618  et  suirantes. 

(3)  18.  Duranton,  no.  382,  p.  404  :— Ponsot,  Cautionnement,  no.  332,  pp.  4141,416 
lier,  Obligationsi  no.  667. 
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^^^^^^.iîir'^^^^'î  DISTRICT  BE  SCONTEEAL. 

EN  APPEL.  ) 

Présents  : — ^Duval,  Juge-en-Ohef,  Atlwin,. Meredith, 
Drumkond  et  MoNDEiiETr  Joges. 

La  Corporation  de  la  paroisse  de  Saint- 

Barthélémy « Appelanie. 

et 

DESORCT.rr..-^....rr...r^.w ,r«.......^ IfUimf. 


Jugé  : — lo.  Qu0  l'établinemont  et  on- 
▼ertttre  d'un  chemin  par  une  municipalité, 
en  1859^«e^oumit  être  fait  que^  sur  pro- 
oès-Terbal  d'une  personne  déléguée  par 
le  oonmxl  de  la  munioipdité,  ateo  lee 

SouToin  de  surintendant  de*  comté,  en 
onnant  ayis  de  sa  procédure  :  et  que  ce 
proodfl-Terbat  ne  pourait  être  Bemologué, 
à  moins  qu'avis  nW  eût  été  donné 

2e.  Que  sur  demande  en  nullité  de 
▼ente  fûte  par  la  municipalité,  pour  dé- 
faut de  paiement- de  la  répartition,  le  de<> 
mandeur  pouvait,  par  une  réponse  à 
l'exception  des  défendeurs,  invoquer  la 
anllite  d'un  ràglemeiit  sub«Squenvà-oelni 
dont  il  se  plaignait 

3o«  Qu'une  partie  a  l'âwtioA  directe  ré' 
snltant  de  la  nullité  d'un  règlement,  sans 
être  obligée  de  prendre  la  voie  dtf  révision 
eu  d'appel  du  règlement. 


Held  :— lo.  That  the  establishmentand 
opening  of  a  road  by  a  Municipalitj,  in 
18S9,  could  only  be  made  upon  the  prùeèê» 
verbal  of  a  person  appointed  by  the  Muni« 
dpa)  Council,  with  the  powers  of  super 
itttendant  of  a  coanty,  giving  notice  of 
his  proceedings  ;  and  that  such  protest 
:ated>un 


verbal  could  not  be  homologa 
notice  of  such  homologation  was  given. 

2o.  That  on  demand  to  annul  a  saAe 
made  by  the  municipality,  by  reason  of 
delault  of  payment  of-  Ibe  partition-,  the 
defendant  could,  by  an  answer  to  the 
exception  of  the  defendant,  invoke  the 
Ottlhiy  of  m  by-law  subsequent  tcf  the 
one  he  complained  of. 

do.  That  a  party  has  a  direct  aetion, 
hj  reason  of  the  nu&ity  of  a  by-lawr 
without  the  necessity  of  making  a  de- 
mand of  revision  or  ef  appeal  irom  suoh 
bylaw. 


Jogemeitt  rendu  le  8  mari^,  1866. 


Le  4  de  fermer  1861,  la  corporation  de  la  paroisse  de  St. 
Barthélémy  mettait  en  vente  une  terre  appartenant  à  Tin^ 
timé,  pour  défaut  de  paiement  de  la  somme  de  £2 Al.  4^ 
répartition  par  elle  imposée  sur  cette  terre  pour  l'ouTerture 
de  certains  chenûns  dans  la  paroisse,  et  le  nommé  Joseph 
Oandonneau,  un  des  défendeurs  en  coTor  de  première  ins' 
tance,  se  rendait  adjudicataire  d'un  quart  de  la  terre^  i)ôur 
le  montant  dû  tel  que  ci-dessus  expliqué.  C'était  cette  vente 
que  Désorcy,  par  Taction  en  cour  de  première  instance, 
voulait  faire  mettre  au  néants  prétendant  que  les  règlement» 
en  vertu  desquels  avait  eu  Ueu  la  vente  étaient  irrégulîei» 
et  nuls  ;  Dandonneau  fit  défaut  et  Taction  fut  contestée  par 
la  corporation.    Les  faits  peuvent  se  résumer  comme  suit  ; 
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Le  4  juillet)  1859,  Joseph  Adam  et  antres  présentèrent 
Une  reqnête  à  la  corporation  de  la  paroisse  de  St^Bathé^ 
lemy,  demandant  Tonvertare  d'im  chemin  depnis  le  flenve 
St-Lanrent  jnjsqn'à  la  concession  du  Petit  St^acques,  dans 
cette  paroisse.  Cette  demande  fiit  renvoyée  à  un  comité 
composé  de  trois  membres  du  conseil)  dont  deux  firent  nn 
rapport  le  10  juillet»  1869,  recommandant  l'ouverture  du 
chemin^  et  ce  rapport  fut  reçu  le  16  du  même  mois.  Le 
80  de  juillet,  François  Bouleau,  alors  secrétaire^trésorier^ 
et  faisant  les  fcmctions  de  surintendant  dti  comté  à  l'égard 
d'une  autre  demande,  fit  un  procès-verbal  basé  sur  le 
rapport  du  comité,  contenant  l'énoncé  qu'il  serait  soumis 
au  Conseil  le  lendemain.  Enfili,  le  5  de  septembre  1859» 
le  conseil  municipal  adoptait  un  règlement  concernant  le 
chemin  en  question  et  celui  pour  lequel  Bouleau  avajt  été 
délégué  ;  voici  le  préambule  de  ce  règlement  : 

"  Attendu  le  rapport  de  Frs.  Bouleau,  Ecr^,  nommé  pour 
'*  remplir  tous  les  devoirs  et  exercer  tous  les  pouvoirs  ci» 
**  devant  dévolus  au  surintendant  de  comté,  touchant  la 
**  requête  de  Bémy  Bèmillard  et  autres,  propriétaires  de  la 
**  paroisse  de  St.  Barthélémy,  demandant  par  la  dite  re» 
"  quête  un  chemin  de  front  à  travers  les  terres  de  la  con* 
**  cession  de  la  baie  Belair^  et  un  chemin  de  ligne  ou  route^ 
**  depuis  le  dit  chemin  de  front  à  être  établi  dans  la  dite 
**  concession^  à  aller  au  chemin  de  front  du  Petit  St.  Jacques^ 
**  dans  la  dite  paroisse  St  Barthélémy  ;  et  attendu,  de  plus, 
"  le  rapport  de  Joseph  Bernèche  et  François^Xavier  Ger* 
**  vais,  formant  la  majorité  des  membres  composant  le 
"  comité  nommé  par  ce  conseil  à  l'efiet  de  viâter  les  lieux 
**  mentionnés  dans  une  requête  présentée  à  ce  conseil  par 
"  Joseph  Adam,  et  autres  propriétaires  de  terres  dans  la 
"  concession  du  nord>  dans  la  paroisse  St.  Barthélémy,  de* 
"  mandant^  par  leur  dite  requête,  Touverture  et  l'établisse* 
"  ment  de  divers  chemins  de  Hgne,  depuis  le  cheihin  de 
**  front  de  la  dite  concession  du  nord,  à  aller  au  chemin  de 
"  front  de  la  dite  concession  du  Petit  St  Jacques,  dans  la 
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"  dite  paroisse  St.  Barthélémy  :  le  dit  conseil  municipal 

"  décrète,  etc." 

Ce  règlement  fut  publié  à  la  porte  de  l'église  de  la  pa- 
roisse St,  Barthélémy  les  11  et  18  septembre,  1869,  suivant 
certifioat  assermenté. 

Des  procédés  furent  ensuite  adoptés  pour  évaluer  les 
terrains  nécessaires  pour  ces  chemins,  et  le  1er  octobre, 
1860,  le  conseil  municipal  fit  un  règlement  imposant 
une  taxe  pour  payer  la  somme  de  2845  francs,  montant 
des  expropriations,  règlement  qui  fut  publié  les  7  et  14 
octobre. 

Desorcy,  dans  son  action,  alléguait  que  la  vente  de  son  ter- 
rain était  illégale  et  nulle,  en  autant  qu'il  n'existait,  et  n'a- 
vait jamais  existé,  aucun  règlement,  procès-verbal,  ni  résolu- 
tion, ni  décision  ou  arrêté  du  conseil  municipal  légalement 
fait  ou  adopté,  et  légalement  publié,  imposant  au  deman- 
deur le  paiement  d'une  cotisation  ;  que  notamment  le 
règlement  du  1er  d'octobre,  1860,  n'avait  jamais  été  lu  à  la 
porte  de  l'église,  et  que  le  chemin  en  question  n'avait 
jamais  été  légalisé  par  procès-verbal  dûment  homologué. 

La  corporation,  défenderesse,  plaida  que  le  règlement 
du  1er  d'octobre,  1860,  avait  été  dûment  publié  et  que  "  le 
"  chemin  en  question  avait  été  dûment  légalisé  par  divers 
"  arrêtés  et  règlements  du  dit  conseil  municipal,  et  entre 
"  autres  par  celui  du  5  de  septembre,  1859,  et  dûment  mis 
"  en  force  après  toutes  les  formalités  voulues  par  la  loi  en 
"  pareil  cas,  ayant  été  précédé  d'un  rapport  d'un  comité 
"  nommé  le  4  de  juillet,  1859,  et  d'un  rapport  de  Frs.  Kou- 
"  leau,  nommé  par  le  conseil  pour  remplir  les  devoirs  et 
"  exercer  les  pouvoirs  ci-devant  dévolus  au  surintendant 
"  de  comté." 

Le  demandeur  répondit  à  cette  exception  en  déclarant 
que  le  règlement  du  5  septembre,  1859,  était  nul  à  sa  face 
même  :  1^  Parce  que  le  conseil  n'avait  ni  pouvoir,  ni  auto- 
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rite  ponr  ouvrir  le  chemin  en  question  ;  2°  Parce  que  le 
conseil  ne  pouvait  renvoyer  ce  sujet  à  un  comité,  mais 
"  était  tenu  de  nommer  une  personne  convenable  alors 
"  censée  l'un  des  officiers  municipaux  du  dit  conseil,  qui 
"  aurait  fait  la  visite  des  lieux,  après  a\ds  donné  prélimi- 
"  nairement  aux  intéressés,  en  aurait  dressé  procès-verbal, 
"  pour  être  homologué  par  le  dit  conseil,  encore  après  avis 
"  donné  aux  intéressés  du  jour  de  la  présentation  du  dit 
"  procès-verbal  pour  homologation  ;  "  8°  Que  le  rapport 
du  comité  était  nid. 

La  corporation  répliqua  que  cette  réponse  était  mal 
fondée  en  droit,  prétendant  que  le  demandeur  cherchait  à 
refaire  son  action  au  moyen  de  nouvelles  allégations  qui 
auraient  dû  être  contenues  dans  sa  déclaration. 

La  Cour  de  première  instance  rendit,  le  18  d'octobre, 
1862,  le  jugement  suivant  : 

Badqley,  Juge  : —  "  La  Cour,  etc. — Considérant  que  le 
règlement  du  conseil  municipal  de  la  paroisse  de  St.  Barthé- 
lémy, en  date  du  6  septembre,  mil  huit  cent  cinquante- 
neuf,  mentionné  dans  les  procédures  en  cette  cause,  qui 
ordonne  l'ouverture  et  établissement  d'un  chemin  de 
Ugne  ou  route  depuis  le  chemin  de  front  de  la  con- 
cession du  Chenal  du  Nord  à  aller  au  chemin  de  front  de 
la  concession  du  Petit  St.  Jacques,  dans  la  dite  paroisse,  et 
pour  le  paiement  du  terrain  nécessaire  pour  l'ouverture  et 
établissement  du  dit  chemin  de  Kgne  ou  route,  tel  que 
mentionné  spécialement  aux  articles  sept,  huit  et  neuf  du 
dit  règlement,  et  en  outre  aux  autres  articles  d'icelui  y  ayant 
rapport,  n'a  pas  été  précédé,  accompagné  ni  suivi  des  for- 
malités voulues  et  requises  par  la  loi  : 

"  Considérant  qu'il  n'y  a  pas  eu  de  procès-verbal  au  préa- 
lable fait  et  déposé  au  dit  conseil,  et  que  les  intéressés  au 
dit  chemin  ou  route  n'ont  pas  été  notifiés,  suivant  la  loi, 
des  dits  procédés  du  dit  conseil  ;  et  considérant  que  les 
procédés  du  dit  conseil,  ultérieurs  à  la  date  du  dit  règle- 
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ment,  ont  été  basés  sur  le  dit  règlement  illégal,  adjuge  et 
ordonne  que  le  présent  jugement  soit  et  est  déclaré 
commun  aux  dits  défendeurs,  la  dite  corporation  de  Ja 
paroisse  St.  Barthélémy  et  le  dit  Joseph  Dandonneault  ; 
que  la  dite  vente  et  adjudication,  dans  la  déclaration  du 
demandeur  mentionnée,  le  quatre  février,  mil  huit  cent 
fioixante-et-un,  au  dit  Joseph  Dandonneault,  par  le  dit 
François  Rémi  Tranchemontagne,  en  sa  qualité  de  secré* 
taire-trésorier  du  dit  conseil  municipal  du  comté  de  Ber- 
thier,  du  juste  quart  en  superficie  du  terrain  du  dit  deman- 
deur, décrit  en  la  dite  déclaration  comme  suit  :  Un  terrain 
situé  dans  la  seigneurie  de  Majskinongé,  dans  la  seconde 
concession  du  Nord,  dans  la  municipalité  de  la  paroisse  de 
St.  Barthélémy,  contenant  environ  quinze  arpents  en  super- 
ficie, borné  en  front  par  la  première  concession  du  Nord, 
par  derrière  par  la  concession  du  Petit  St.  Jacques,  d'un 
tîôté  à  Pierre  Desorcy,  d'autre  côté  à  Alexis  Ayotte, 
dans  la  municipalité  du  comté  de  Berthier,  le  dit  juste 
quart  à  prendre  par  une  portion  de  terre  en  firont,  suffi- 
sante pour  former,  sur  toute  la  profondeur  du  susdit  terrain 
du  dit  demandeur,  le  juste  quart  en  superficie  de  la  totaUté 
du  dit  terrain,  soit  et  est  par  les  présentes  déclarée  être 
nulle  et  de  nul  effet,  comme  non  avenue,  et  rescindée  et 
mise  à  néant,  et  en  conséquence  que  les  dites  parties, 
savoir  :  le  demandeur  et  les  dits  défendeurs,  soient  et  sont 
censés  au  même  état  qu'elles  étaient  avant  la  dite  vente  et 
adjudication  au  dit  jour  quatre  février,  nul  huit  cent 
8oixante-et-un  ;  la  Cour  condanme  en  outre  le  dit  Joseph 
Dandonneault  à  rendre  et  restituer  au  dit  demandeur  le 
dit  juste  quart  en  superficie  du  dit  terrain,  au  dit  deman- 
deur ci-dessus  décrit,  sous  quinze  jours  de  la  signi*- 
fication  du'présent  jugement,  sinon  et  1©  dit  délai  passé,  à 
ce  qu'il  y  soit  contraint  par  main  de  justice  en  la  manière 
accoutumée  ;  enfin  la  Cour  condamne  la  dite  défenderesse 
à  remettre  au  dit  Joseph  Dandonneault  la  dite  somme  de 
deux  livres  onze  chelins  et  quatre  deniers,  montant  de  la 
dite  vente  et  adjudication,  etc.,  avec  dépens." 
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La  corporation  appela  de  ce  jugement,  se  plaignant: 

1°  Qu'il  n'était  pas  motivé  tel  qu'il  aurait  dû  l'être.  (1) 

2°  Que  la  réponse  du  demandeur  n'avait  pas  été  rejetée, 
la  Cour  de  première  instance  n^ayant  pas  adjugé  sur  la 
réplique  en  droit.  (2) 

8°  Que  le  jugement  était  illégal^  vu  que  le  demandeur 
n'avait  pas  l'action  directe,  mais  seulement  im  recours  en 
appel  ou  révision,  recours  qu'il  n'avait  pas  adopté  en  temps 
opportun.  (3) 

Enfin,  la  corporation,  appelante,  soutenait  qu'il  n'était 
besoin  ni  de  procès-verbal  de  surintendant,  ni  formalité 
autre  que  le  règlement  même,  pour  Touverture  et  la  con* 
fection  d'un  chemin,  (4) 

Sm*  ee  dernier  point,  l'intimé,  demandeur;  invoquait  lake 
municipale  en  force  en  1859.  (&) 

Le  jugement  fut  confirmé  en  B,ppel. 

PiCHÉ,  pour  l'appelant. 

Olivier  et  Abmstbong^  pour  Fintimé. 


(1)  Stat.  Réf.  B.  C,  cap.  8S,  seo.  89  :— Chaatecu,  Diet  de  Proo.,  vbo.  Jugement^ 
aei.  147, 161. 

(2)  Ord.  1667,  tit  3»,  art.  34. 

(3)  19  et  20  Viot,  cap.  101,  sec.  9  : — Acte  des  manioipalitéa  et  des  ehemintde  1860, 
23  Viot,  cap.  61.  seev.  26,  66^  sons^eeos.  1,  2,  3,  4  f  secs.  67,  68  :— Amendements  de 
1863,  27  Vict.,  cap.  9,  secs.  13, 14  :— Chaaveau,  Lois  de  la  Proo.,  Quests.  1582, 1583^ 
1584  :— Le  Merle,  pp.  46,  90, 106, 106,  109, 122,  186  :— De  Paibn8(|ue,  Diet  Munie, 
Tbo.  Conseils  de  Préfecture  :— Chanyean,  Code  d'Instruction  Admm.,  no.  563. 

(4)  Acte  des  municipalités  et  des  chemins  dn  B.  C,  Stat.  Réf.  B.  0.,  oup.  24,  secs. 
24,  27,  40  ;  soos-seos.  10, 11, 12, 13, 14  >  seos.  43,  44,  50,  53. 

(5)  18  Vie.,  cap.  100,  sec.  47  :  ainsi  que  la  see.  19,  sous-secs.  8,  13  :— 5  L.  Q* 
Jorist,  229  :— 2  L.  C.  Jurist,  p.  lU. 
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^^*^^J??.o£?^^^^'!   DISTEICT  DE  MONTEEAL. 

EN  APPEL.  ) 

Présents  : — ^Aylwin,  Meredith,  Dbummond  f*  Monde- 
LET,  Juges. 

Evans Appelant 

et 
Cross,  c/û/ Intimés. 


Jugé  : — Qoe  la  date  éorite  snr  un  billet 
fait  preuve  que  le  billet  a  été  fait  oe  jour 
là,  et  que,  dans  l'espèce,  la  partie  deman- 
deresee  ne  pouvait  prouver  que  le  billet 
avait  été  fait  à  une  date  postérieure  ;  et 
qu'en  cottséquenoe  le  billet  en  question 
tombait  sous  l 'opération  d'un  acte  d'ater- 
moiement subséquent  entre  les  intimés 
«t  leurs  créanciers,  au  nombre  desquels 
était  Ti^pelant 


Held  :~That  the  date  of  a  promissory 
note  is  proof  that  such  note  was  made  on 
the  day  of  its  date,  and  that,  in  the  case 
submitted,  the  party  could  not  prove 
that  the  note  had  been  made  upon  a 
day  posterior  to  its  date  ;  and  that  the 
note  in  conséquence  fell  within  the  ope« 
ration  of  a  subsequent  deed  of  oomposi- 
tion  between  the  respondents  and  their 
creditors,  among  whcHn  was  the  appellant. 


Jugement  rendu  le  7  septembre  1866. 

L'appelant  poursuivit  les  intimés  devant  la  Cour  Supé- 
rieure à  Montréal,  en  recouvrement  d*un  billet  pour  la 
somme  de  $213.22,  daté  le  5  de  mai,  1862,  et  payable  à 
vingt-quatre  mois  de  sa  date. 

Par  exception,  les  intimés  plaidèrent  que  par  acte  d'ater- 
moiement fait  vers  le  22  de  mai,  1862,  entre  eux  et  leurs 
créanciers,  ces  derniers  étaient  convenus  d'accepter  dix 
chelins  dans  le  louis,  payables  avec  caution  suffisante,  à 
six,  douze  et  dix-huit  mois,  à  compter  du  20  de  mars  alors 
dernier  ;  que  l'appelant  avait  signé  l'acte  dont  les  intimés 
avaient  depuis  longtemps  rempli  les  conditions  ;  que  le 
billet  dont  le  demandeur  poursuivait  le  recouvrement, 
étant  d'une  date  antérieure  à  l'acte  d'atermoiement,  se  trou- 
vait éteint  et  acquitté  par  cet  acte. 

L'acte  d'atermoiement  était  sous  seing  privé  et  conte- 
nait ce  qui  suit  : 

"  The  subscribing  creditors  of  Cross  and  Park,  traders, 
"  Beauhamois,  hereby  agree  for  themselves,  their  heirs 
"  and  assigns,  to  succept  from  the  said  Cross  and  Park  a 
*'  composition  of  ten  shellings  (10s)  in  the  pound,  payable 
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"  with  satisfactory  security  in  equal  proportions  of  six, 
"  twelve  and  eighteen  months,  fifom  the  twentieth  day  of 
'*  March  last  past,  said  composition,  when  paid,  to  be  in 
^'  foil  satisfaction  and  discharge  of  our  respective  claims 
'*  against  them,  provided  this  arrangement  be  carried  into 
"  effect  on  or  before  the  first  day  of  June  next  ensuing." 

II  ny  avait  pas  de  date.  A  la  suite  de  cet  écrit,  était 
apposé  le  nom  de  l'appelant  et  en  regard  les  chiffres 
$342.40. 

A  l'enquête  les  intimés  produisirent  le  document  saivant^ 
établissant  le  règlement  de  compte  arrêté  entr'eux  et  le 
demandeur: 

"  Cro86  &  Park, 

In  account  with  J.  Hbhrt  Etanu,  Dr. 

1862,  Febraary  5th.    To  Goods  doe  May  5th $  6  81 

"  "      llth.    To     «        "  ««      38  05 

"     May  2nd.    To  ca^h  paid  note .      297  64 

DueMay>1862 $342  40 

Cr. 

1862,  Jose  25tb.  By  endorsed  note,  due  Notrem- 

ber23rd $57  07 

Less  interest ...       221 

$54  86 

**    Endorsed  note,  dne  May 

23rd,  1863 $67  07 

Less  interest. . .       4  19 

$52  88 

**    Endorsed  note,  due  Norem- 

ber  23rd,  1863 $57  07 

Less  interest...      6  23 

^ $50  84 

$158  58 

Due  May  4th,  1862 $183  62 

By  their  note  at  24  months,  from  5th 

May,  1862 $213  22 

Less  two  years'  interest . .     29  40 

$183  82 

E.  &  O.  £. 
Motitreal,  25th  June,  1863. 

Settled  as  above,  it  being  understood  that  Messrs.  Cross  k  Park  pay 
all  the  costs  of  suit  in  caêh. 

(Signed,)  J.  HENRY  EVANS, 

per  WILLIAM  TAIT.» 
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Les  intimés,  examinés  oomme  témoins,  reconnurent  que 
oe  règlement  de  compte  n'avait  eu  lieu  et  n'avait  été  fait 
que  le  26  de  juin,  1862,  et  l'appelant,  interrogé  comme 
témoin,  jura  que  le  billet  n'avait  été  reçu  que  le  25  de 
juin,  1862,  mais  avait  été  anti-date,  en  conséquence  du 
long  délai  qu'il  avait  à  courir. 

Le  31  de  mai,  1864,  jugement  fut  rendu  comme  suit  : 

Smith,  Justice  : — "  Tlie  Court,  &c. — Considering  that 
the  said  plaintiff  hath  failed  to  shew  any  right  in  law  to 
have  and  maintain  the  conclusions  of  his  said  action,  and 
that  the  said  défendants  have  established  that  the  note, 
now  sought  to  be  recovered  by  the  said  plaintiff,  was 
due  and  owing  before  the  day  of  the  settleraent  of  the 
acte  of  composition  accepted  by  the  said  plaintiff,  in  full 
discharge  and  payment  of  all  due  and  owing  by  defendants 
before  that  day,  and  that  the  said  comi)osition  hath  been 
paid  by  the  said  defendants.  The  Court  doth  dismiss  the 
action  with  costs." 

Les  prétentions  de  l'appelant  pour  obtenir  l'infirmatibn 
de  ce  jugement  étaient  :  1°  Que  le  billet  en  question 
n'était  pas  dû  et  payable  à  l'époque  de  l'atermoiement  ; 
2^  Que  le  règlement  de  compte  avait  eu  heu  que  posté- 
rieurement au  terme  fixé  dans  l'acte  d'atermoiement  ;  3^ 
Que  ce  règlement  avait  eu  lieu  suivant  des  conditions  dif- 
férentes de  celles  portées  en  l'acte  d'atermoiement  dont  la 
décharge  conséquenmient  ne  pouvait  être  apphcable. 

MoNDELKT,  Justice  : — This  is  an  appeal  from  a  judg- 
ment of  the  Court  of  re^aew  confirming  that  rendered  by 
the  Superior  Court  at  Montreal,  presided  by  Mr.  Justice 
Smith.  The  action  was  founded  upon  a  promissory  note 
and  the  defendants  pretend  that  the  note  forms  part  of  a 
composition  entered  into  between  them  and  their  creditors, 
undated^  but  admitted  by  the  plaintiff,  examined  as  a 
witness  by  the  defendants,  to  have  been  entered  intoy 
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signed  and  completed  in  the  beginning  of  Jnne,  1862. 
The  note  bears  date,  "  May  6th,  1862.''  The  plaintiff  exar 
mined  as  a  witness  by  the  defendants  swears  that  the 
note  was  antedated,  in  consequence  of  the  long  period 
it  had  to  run,  being  payable  twenty-four  months  after 
date,  but  he  also  affirms  that  the^note  was  made  out  and 
received  on  the  26th  June,  1862.  Now  two  essential  facts 
have  to  be  ascertained,  viz,  the  date  of  the  composition, 
and  the  date  of  the  note  sued  ui)on  by  the  plaintiff.  As 
to  the  date  of  the  composition,  the  plaintiff  admits  the 
composition  to  have  been  entered  into,  signed  and  com- 
pleted in  the  beginning  of  June.  With  regard  to  the 
note,  it  bears  its  date.  May  6th  1862. 

The  question  is  whether,  with  the  note  in  question  be- 
fore us,  bearing  its  date  upon  the  face  of  it,  the  plaintiff,  lor 
his  own  purpose,  will  be  allowed  to  prove  that  the  note 
was  made  out  and  received  on  the  25th  of  June  following  ? 

My  opinion,  in  that  respect,  is  agabist  the  plaintiff's  pre- 
tension, for  the  obvious  reasoji  that  the  date  of  the  note 
cannot  be  proved,  it  speaks  for  itself,  and  the  plaintiff 
cannot,  in  law,  nor  in  justice,  defeat  the  defendants' preten- 
sion, by  proAÔng  the  contrary  of  the  note  he  has  grounded 
his  action  upon.  It  is  quite  different  as  to  the  comix)si- 
tion,  it  having  no  date,  the  plaintiff  admitting  it  was  sigiled 
and  completed  in  the  beginning  of  June,  it  is  conclusive 
against  him. 

1  therefore  think  the  Court  of  re^âew  had  no  choice,  and 
in  confirming  the  judgment  of  the  Superior  Court,  dismiss- 
ing the  plaintiff's  action,  they  gave  a  correct  judgment, 
which  ought  to  be  confirmed  by  the  Court  of  appeals. 

Le  jugement  a  été  confirmé,  vu  qu'il  n'y  a  pas  erreur. 
Bethune,  Q.  C,  pour  l'appelant. 
OowAN,  pour  les  intimés. 
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BANC  DE  LA  EEINE,  j  jjjgYjjjçrj,  pj,  MONTREAL. 
Présents: — Aylwin,  Meredith,  Drummond  et  Mon- 

DELET,  Juges. 

Tahrland Appelant. 

et 
RoDlER Intimé. 


Jugé  : — Qu'un  arehiteoto  ne  ptut  être 
employé  par  le  propriétaire  et  le  oons- 
tructeur  en  même  temps  etreoevoir  rému- 
nération des  deux  ;  et  que  le  fait  que 
l'arohitecte  est  entré  en  conTention  de 
recevoir  une  rémunération  du  construe  - 
teur,  est  suffisant  pour  libérer  le  proprié- 
taire. 


Held  : — That  an  Architect  cannot  at 
one  and  the  same  time  be  employed  by 
the  proprietor  and  builder  and  receive 
pay  from  both;  and  that  the  fact  that 
the  Architect  has  covenanted  with  the 
builder  to  receive  payment  from  him,  is 
sufficient  to  discharge  the  proprietor. 


Jugement  rendu  le'7  septembre,  1866. 

L'appelant  poursuivait  Tintimé  en  recouvrement  de  la 
somme  de  $100,  montant  convenu  entr'eux  pour  la  sui'veil- 
lance  d'une  maison  que  l'intimé  faisait  construire.  Dans 
le  cours  des  travaux,  le  delendeur,  mécontent  des  plans  et 
informé  que  l'appelant  devait  recevoir  une  rémunération 
des  entrepreneurs,  le  congédia.  L'appelant  prétendant 
avoir  rempli  ses  obligations  à  l'égard  de  l'intimé  porta  son 
action  en  Cour  de  Circuit,  pour  le  montant  total,  préten- 
dant avoir  surveillé  les  travaux  jusqu'à  la  fin. 

L'intimé  opposa  à  cette  demande  une  exception  par 
laquelle  il  alléguait  que  l'appelant  n'avait  pas  sun^eillé  les 
travaux  ainsi  qu'il  aurait  du  le  faire,  mais  qu'il  s'était  en- 
tendu avec  les  entrepreneurs  pour  prendre  leurs  intérêts 
moyennant  rémunération,  et  il  concluait,  en  conséquence, 
au  débouté. 

L'appelant,  interrogé  sur  faits  et  articles,  prétendit  qu'il 
avait  commencé  sa  surveillance  "sans  autre  convention 
que  le  défendeur  et  l'entrepreneur  devaient  lui  payer 
chacun  la  moitié  de  ses  honoraires  sans  spécifier  aucune 
somme."    Il  aurait  pu  espérer,  suivant  un  prétendu  tarif 
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des  architectes,  cinq  pour  cent  sar  le  coût  total  de  la  bâtisse, 
en  Tabsence  de  conventions,  ce  qui  lui  aurait  rapporté 
JB150. 

Le  neuvième  interrogatoire  qui  lui  fiit  soumis  était 
comme  suit  :  "  Ne  vous  êtes  vous  pas  abouché  avec  le  dit 
"  Payette  (l'entrepreneur)  et  ne  lui  avez  vous  pas  demandé, 
"  en  outre  des  plans  et  devis  qu'il  devait  vous  payer,  une 
"  somme  de  X20  courant,  pour  vous  indenmiser  de  vos 
"  troubles  ou  travaux,  comme  architecte  chargé  de  veiller 
"  à  la  dite  construction  ?" 

Voici  comment  il  répondit  à  cette  question  : 

"  Non,  M.  Payette  m'a  dit  un  jour  qu'ayant  perdu  de 
"  l'argent  sur  cette  entreprise,  je  devais  le  laisser  quitte  de 
"  la  part  qu'il  devait  me  pay«r  pour  je20.  Ceci  se  passait 
"  à  la  fin  de  juin,  j'ai  d'abord  refusé,  mais  m'ayant  promis 
"  la  surveillance  de  plusieurs  maisons  de  première  classe 
"  au  Beaver  Hall,  j'ai  plus  tard  accepté,  mais  je  n'ai  rien 
•*  encore  reçu." 

Le  jugement  a  été  prononcé  le  26  de  septembre,  1865, 
par  la  Cour  de  Circuit,  siégeant  pour  le  district  de  Montr 
real,  l'honorable  M.  le  Juge  Berthelot  siégeant,  et  est 
conçu  dans  les  termes  suivants  : 

"  La  Cour,  etc, — Considérant  qu'il  est  prouvé  que  le 
demandeur  s'était  engagé  envers  le  défendeur  comme  son 
architecte  pour  surveiller,  dans  l'intérêt  de  ce  dernier,  se9 
entrepreneurs  et  ses  ouvriers  préposés  à  la  construction  de 
la  maison  et  bâtisse  dont  il  est  question  tant  dans  la  décla- 
ration que  dans  les  plaidoyers,  et  ce,  moyennant  une  rému- 
nération de  cent  piastres,  et  que  le  défendeur  avait  le 
droit  de  s'attendre  que  le  demandeur  lui  rendrait  ses  ser- 
vices comme  architecte,  moyennant  la  somme  susdite,  à 
l'exclusion  d'aucun  arrangement  et  entendement  entre  le 
dit  demandeur  et  les  entrepreneurs  et  ouvriers  préposés 
par  le  défendeur  pour  la  construction  de  la  dite  maison  : 
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"  Considérant  qu'il  est  en  preuve  que  durant  les  trsr 
vaux,  et  presqu'au  commencement  d'iceuz»  le  dit  deman- 
deur s'était  arrangé  avec  l'entrepreneur  ou  les  entrepre- 
neur, du  dit  défendeur  pour  recevoir  d'eux  vingt  louis, 
cours  actuel,  pour  veiller  à  leurs  intérêts  à  l'encontre  de 
ceux  du  défendeur,  et  à  son  insçu,  ce  qui  était  une  violar 
tion  formelle  de  son  engagement  vis-à-vis  du  défendeur  : 

"  Considérant  de  plus  que  pour  ces  raisons,  le  dit  défen- 
deur a  congédié  le  dit  demandeur  ainsi  qu'il  avait  droit  de 
le  faire,  lorsqu'il  a  eu  connaissance  de  cet  entendement  du 
demandeur  avec  son  entrepreneur  ou  ses  entrepreneurs  : 

"  La  Cour,  pour  les  raisons  ci-dessus,  renvoie  le  deman* 
deur  de  son  action,  etc  " 

La  Cour  d'Appel,  à  l'unanimité,  a  confirmé  ce  jugement. 

MoNDELET,  Juge  : — Il  est  établi  que  l'appelant  a  forfait 
à  ses  engagements  et  la  conduite  déloyale  qu'il  a  tenue 
envers  l'intimé,  en  se  mettant,  comme  il  l'a  fait,  dans  une 
position  à  avoir  ou  deux  maîtres  à  servir  à  la  fois,  ou 
dans  le  cas  de  difficulté  avec  l'un  ou  l'autre  de  ces  deux 
maîtres,  de  se  ranger  pour  l'un,  au  préjudice  de  l'autre,  a 
perdu  tout  droit  de  se  faire  payer  par  l'intimé.  Je  pense  donc 
que  l'action  de  l'appelant,  demandeur  en  cour  de  première 
instance,  a  été  justement  déboutée  par  le  jugement  dont 
est  appel,  en  faveur  de  la  confirmation  duquel  j'opine. 

DoTJTRE  et  DouTRE,  pour  l'appelant. 

Belle,  J.  A.  A.  pour  l'intimé. 
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BANC  DE  LA  REINE, 

EN  APPEL. 


j     DISTRICT  DE  QUEBEC. 


Présents  :— Duval,  Juge-eiï-Chef,  Aylwin,  Dbummond, 
Badgley  et  MoNDELET,  Juges. 

Eenaud Appelant, 

et 
Pjboulx Intimée. 


Dam  aao  action  hjpotliécaire  intentée 
par  Uenaud  oontr/B  Froulz,  tiers-dé  ten* 
leur  U\in  immeuble  hypothéqué  par 
PAquin,  pour  une  créance  par  lai  due  à 
la  société  Renaud  et  frère,  dont  le  de- 
mandeur faisait  partie.  La  société  ayant 
été  dissoute  et  le  demandeur  étant  devenu 
propriétaire  de  toutes  les  créances  de  la 
•ooiété  : 

Jugé,  en  Cour  Supérieure  : — lo.  Que 
le  seul  eflfet  d'une  action  hypothécaire 
est  de  faire  condamner  le  défendeur  tiers 
détenteur  à  délaisser  l'héritage  hypo- 
théqué, et  que  le  créancier  n'a  aucun 
recours  personnel  contre  le  tiers-déten- 
teur à  défaut  par  lui  de  délaisser  l'im- 
meuble. 

2o.  Que  des  conclusions  demandant 
qne  le  tiers-détenteur  fut  condamné  à 

Sayer  le  montant  pour  lequel  l'immeuble 
tait  hypothéqué,  si  mieux  il  n'aimait 
délaisser,  sont  des  conclusions  vicieuses 
et  illégales. 

3o.  Que  dans  eette  cause  l'acte  de 
cession  on  transport  des  biens  de  la  so- 
eiété,  au  demandeur  Renaud,  anrait  dû 
être  signifié  au  débi*eur  personnel  P&quin, 
qui  avait  consenti  l'hypothèque. 

4o.  Qu'il  est  nécessaire  de  prouver  dans 
une  action  hypothécaire  que  lors  do  la 
passation  de  l'acte  comportant  hypothè- 

aue,  celui  qui  consentait  telle  hypo- 
lèque.  était  réellement  propriétaire  de 
l'immeuble  et  quo  le  tiers-détenteur  dé- 
rive son  titre  de  tel  propriétaire. 

En  Appel  : — Que  le  demandeur  devait 
nécessairement  prouvor.pour  réussir  dans 
aon  action,  que  P&quin  était,  au  teiufiS 
de  l'obligation,  propriétaire  de  l'immeu- 
ble sur  lequel  il  avait  donné  une  hypo- 
thèque et  que  le  défaut  de  telle  preuve 
devait  faire  débouter  l'action. 


In  an  hypothecary  action  brought  by 
Renaud  agamst  Proulz,  holder  of  an  im- 
moveable hypothecated  by  PAquin,  for  a 
debt  due  by  nim  to  the  firm  of  Renaud 
and  Brother,  to  which  the  plaintiff  be- 
longed. The  partnership  having  been 
dissolved  and  the  plaintiff  become  pro- 
prietor of  all  the  dents  due  to  the  part- 
nership : 

Held,  in  the  Superior  Court  :— ]o.  That 
the  sole  effect  of  an  hypothecary  aotioa 
is  to  have  the  defendant,  holder  of  an 
hypothecated  immoveable,  condemned  to 
abandon  it,  and  that  the  creditor  hu  no 
personal  recourse  against  the  holder  of 
the  immoveable,  in  default  of  his  aban- 
donning  the  said  immoveable. 

2o.  That  the  conclusion  of  the  action 

rying  that  the  holder  be  condemned 
nay  the  amount  of  the  rourtgage 
against  the  said  immoveable,  unless  he 
prefer  abandon  it,  dilaiawr,  are  illegal 
and  vicious  conclusions. 

3o.  That  in  the  present  cause,  the 
transfer  of  the  assets  of  the  partnership 
\f>  Renaud,  the  plaintiff,  ought  to  have 
been  intimated  to  Pftouin,  the  personal 
debtor,  who  had  given  tne  mortgage. 

4o.  That  it  is  necessary  in  an  hypothe- 
cary action  t*  prove  that  at  the  time  of 
the  passing  of  tne  act,  which  created  the 
mortgage,  the  party  who  cave  such  a 
mortgage  was  really  proprietor  of  the 
immovable,  and  that  tine  nolder  derived 
his  title  from  such  proprietor. 

In  Appeal  :— That  the  plaintiff  was 
bound  to  prove,  so  as  to  succeed  in  his 
action,  that  P&quin  wae,  at  the  time  of 
the  obligation,  proprietor  of  the  immo- 
veable which  he  had  mortgaged  and  that 
the  absence  of  such  a  proof  must  eanae 
the  action  to  be  dismissed. 


Jugement  rendu  le  18  septembre,  1866. 


L'intimée,  était  poursui\ie  comme  tiers-détenteur  d'un 
immeuble  grevé  d'une  hypothèque  de  $1589.11,  montant 
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en  principal  et  intérêts  d'une  obligation  enregistrée,  con» 
sentie  par  un  nommé  Joseph  Faquin,  en  faveur  de  la 
société  Renaud  et  Irère,  alors  comi)osée  de  l'appelant  et 
de  Cyprien  Fitzpatrick.  La  déclaration  alléguait  de  plus 
que  par  un  acte  de  dissolution  de  société,  intervenu  entre 
eux,  ce  dernier  s'était  retiré  de  la  société,  moyennant  une 
certaine  somme  d'argent  et  avait  cédé  à  l'appelant  tous  ses 
droits  en  icelle  au  nombre  desquels  se  trouvait  l'obligation 
ci-dessus.  Par  ses  conclusions,  l'appelant  demandait  que 
l'intimée  fut  condamnée  à  lui  payer  cette  somme,  si  mieux 
elle  n'aimait  délaisser. 

L'intimée  réjwndit  à  cette  demande  par  une  défense 
en  fait  et  une  défense  en  droit.  Ce  dernier  plaidoyer 
invoquait  deux  moyens.  Par  le  premier,  l'intimée  prétendait 
que  l'acte  de  dissolution  de  société  et  de  transport,  ainsi 
que  le  notaire  l'intitulait,  contenait  un  véritable  acte  de 
transport  par  Fitzpatrick,  à  l'appelant,  de  ses  droits  dans  la 
société  Eenaud  et  frère,  et  que  ces  droits  comprenant  l'obli- 
gation en  question,  ce  dernier  aurait  dû  le  faire  signifier 
au  débiteur  originaire,  (Pâquin,)  avant  de  poursuivre  l'in- 
timée hyi)othécairement. 

L'intimée  prétendait  de  plus,  que  les  conclusions  de 
l'appelant  étaient  vicieuses  et  illégales,  parcequ'il  deman- 
dait que  le  tiers-détenteur  fiit  condamné  à  payer  si  mieux 
il  n'aimait  délaisser. 

La  troisième  prétention  de  l'intimée  était  que  l'appelant 
n'avait  pas  prouvé  que  le  débiteur  personnel  était  proprié- 
taire de  l'immeuble  hypothéqué,  lors  de  la  création  de 
l'hypothèque  ou  en  aucun  temps,  et  qu'il  avait  ainsi  le 
droit  d'hypothéquer  cet  immeuble. 

La  Cour  Supérieure,  par  son  jugement  du  6  juin,  1866, 
maintint  les  prétentions  de  l'intimée. 

Blanchet,  pour  l'appelant  : — ^L'Obligation,  il  est  vrai, 
a  été  consentie  à  une  société  composée  de  denx  persoimes* 
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Mais,  quels  étaient  les  droits  des  associés  sur  les  biens  de 
cette  société  ^  Ce  ne  pouvait  être  qu'un  droit  conditionnel 
dépendant  de  révénement  du  partage.  Et  jusqu'au 
moment  de  la  dissolution  de  la  société  Benaud  et  Irère, 
l'appelant  et  Fitzpatrick,  n'avaient  aucun  droit  déterminé 
sur  une  partie  quelconque  de  cette  obligation.  Le  partage 
seul  devait  fixer  ces  droits  en  assignant  à  chacun  son  lot. 
Maintenant,  quels  sont  les  effets  de  l'acte  de  dissolution 
de  la  société  Renaud  et  frère  ?  Cet  acte,  de  quelle  que 
manière  que  le  notaire  se  soit  plut  à  l'appeler,  est  réelle- 
ment un  acte  de  partage,  puisqu'avant  sa  confection  la 
société  Renaud  et  frère  avait  une  jouissance  indivise  des 
biens  de  cette  société,  et  qu'aussitôt  qu'il  a  été  passé,  il  a 
fait  cesser  cette  indivision  en  attribuant  à  l'appelant  tous  les 
droits  que  Fitzpatrick  pouvait  avoir  dans  les  créances  de 
la  société.  Or,  Pothier  et  plusieurs  auteurs  disent  que  : 
"  Chaque  copartageant  est  sensé  avoir  succédé  immédia- 
'*  tement  à  toutes  les  choses  comprises  dans  son  lot  ou  à 
"  à  lui  échues  sur  Ucitation."  (1) 

Delvincourt  dit  encore  :  "  Chacuq  des  copartageant»  est 
censé  avoir  été  le  propriétaire  des  objets  échus  à  son  lot,  à 
partir  du  moment  où  ils  sont  entrés  dans  la  société.^'' 

L'acte  de  partage  qui  a  eu  lieu  entre  l'appelant  et  Fitz- 
patrick a  donc  eu  l'effet  de  déterminer  que  tous  les  biens 
et  tous  les  droits  actifs  et  passifs  de  la  société  Renaud  et 
frère  avaient  toryours  appartenu  à  l'appelant,  moins  la 
somme  d'argent  reçue  par  Fitzpatrick,  pour  représenter  sa 
part  dans  la  dite  société.  Donc  l'obligation  de  Faquin  est 
censée  avoir  toujours  appartenu  à  l'appelant.  Donc  Faquin 
est  censé  n'avoir  contracté  qu'avec  lui.  Donc  ce  dernier 
peut  poursuivre  le  recouvrement  de  cette  obligation,  sans 
qu'on  puisse  lui  opi>06er  le  dé&ut  de  signification  d'xm 
fa-ansport  qui  n'a  jamais  existé  aux  yeux  de  la  loL 


(1)  Pothier, ObUr, Ko. 445:  Oommnnaiité,  140,711,  TlSjT^itft, 631;  SooléM,179$ 
gaoMMioB,  «h.  4,  »rt.  6,  seo.  1  :— 2  MaUovUle,  830,  0.  N.  683:-<}ajot.  Bop.  tbo. 
Société  :^2  Demoloiiibe  ;   Dei  raooenoni,  Noi.  273, 297  t—DaUoi;,  Soo.  (St.,  No.  415. 
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Quant  à  la  seconde  question,  l'appelant  prétend  que  ses 
conclusions  sont  en  tout  conformes  à  Tart.  101,  de  la  Gout, 
de  Paris,  qui  dit  formellement  que  :  "  les  détenteurs  et 
**  propriétaires  d'héritages  hypothéqués  à  aucunes  rentes 
''  ou  charges  réelles,  sont  tenus  hypothécairement  iceUes 
''  payer  etc...  ;  à  tout  le  moins  sont  tenus  iceux  héritages 
"  délaisser  " 

Tel  est  aussi  le  droit  du  Code  Napléon,  (art.  2168)  et 
cette  doctrine  est  enseignée  par  Pothier,  hypothèque, 
p.  444,  où  il  dit  :  "  Que  quoique  ces  conclusions  ne  soient 
pas  exactes  dans  Télocution,  elles  n'en  sont  pas  moins  vala- 
bles ;  et  nonobstant  le  renversement  d'ordre  dans  l'élocu- 
tion,  ajoute-t-il,  c'est  le  délais  (délaissement)  qui  est  consi- 
déré comme  l'objet  et  des  conclusions  et  de  la  prononcia- 
tion ;  le  paiement  n'est  qu'une  faculté  accordée  au  détenteur 
pour  éviter  le  délais."  (1) 

Dans  tous  les  cas,  les  conclusions  de  l'appelant  deman- 
daient, de  plus,  que  l'intimée  fut  condamnée  à  délaisser,  et 
cette  partie  de  la  demande  aurait  au  moins  dû  être  ac- 
cordée. 

Taschebeau,  h.  t.  pour  l'intimée. — L'appelant  ne  pou- 
vait réussir  dans  ses  conclusions  qui  étaient  personnelles 
contre  l'intimée,  i)arce  que,  quant  au  tiers-détenteur,  il 
n'est  tenu,  au  point  de  vue  du  paiement,  d'aucune  obligar 
tion  personnelle  :  et  s'il  paie,  c'est  par  l'effet  unique  de 
sa  volonté,  pour  éviter  l'expropriation,  qui  est  la  seule 
conclusion  possible  de  l'action  hypothécaire,  vis-à-vis  d'un 
tiers-acquéreur.  (2) 

Le  transport  fait  par  Fitzpatrick  à  rappelant  aurait  dû 
être  signifié  au  propriétaire  de  l'immeuble  hypothéqué,  et 


(1)  2  Pigesa,  pf,  593,  696  :— Nonveau  praticien  françaiii  p.  S46  :~Bonijoii,l>t 
Com.  de  I&  Franoe,  II  vol.,  p.  542,  No.  7,  et  p.  546  :— Domat,  Supplément  au  lois 
oivilofl,  Ut.  4,  tome  1er,  9  9.,  p.  228  :--2  L.  C.  Jnrist,  p.  303. 

(S)  Paal  Pont,  PriTilèffe8etHTpothèqnef,TDl.  I,Nof.  1127, 1129  :— Pothier,  Hvpo. 
thdqoe,  ch.  II,  art  lU  :-~20  D^urantoo,  No.  233,  p.  376  :— Loyeean,  Ut.  IU, 
oh.  4  :-9  L.  C.  Jurift,  p.  179. 
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fente  de  cela,  l'appelant  ne  pent  pas  même  rénssir  ponr 
nne  portion  qnelconqne  de  la  créance,  vn  qne  sa  part 
originaire  dans  l'association  "  L.  Benaud  et  Frère"  n'est 
pas  constatée,  et  d'ailleurs  la  réclamation  de  partie  de  la 
créance  ne  pouvait  se  faire  au  nom  d'un  seul  associé,  sans 
que  la  raison  de  cette  réclamation  partielle  ne  fut  allégxiée 
et  justifiée. 

"  L'hypothèque  étant  un  droit  dans  la  chose,  c'est  une 
conséquence  qu'elle  ne  peut  être  accordée  que  par  celui  à 
qui  la  chose  appartient  et  qui  en  est  le  propriétaire,  celui 
qui  ne  l'est  pas,  ne  pouvant  pas  transférer  à  un  autre  un 
droit  qu'il  n'a  pas  lui-même."  (1) 

L'appelant  a  failli  de  prouver  que  le  nommé  Pâquin 
eût  réellement  le  droit  comme  propriétaire  de  créer  l'hy- 
pothèque en  question,  ses  titres  de  propriété  n'ont  pas 
été  produits,  il  n'a  pas  été  examiné  comme  témoin  ;  enfin  il 
n'était  pas  démontré  à  la  Cour  que  l'appelant  eut  un  droit 
sur  l'immeuble  possédé  par  l'intimée,  c'est-à-dire  qu'il  eut 
une  hypothèque.  L'appelant  devait  établir  les  sources  de 
son  droit,  tout  comme  il  l'aurait  fait  dans  une  action  au 
pétitoire,  et  cette  conséquence  découle  de  la  définition 
même  du  droit  d'hypothèque. 

Le  jugement  rendu  par  Taschereau,  Juge,  en  Cour 
Supérieure,  était  dans  les  termes  suivants  : 

La  Cour,  etc. —  "  Considérant  que  le  seul  effet  d'une 
action  hypothécaire  est  de  faire  condamner  le  défendeur 
tiers-détenteur  à  délaisser  l'héritage  hypothéqué,  et  que  le 
créancier  n'a  aucun  recours  personnel  contre  le  tiers-dé- 
tenteur à  défaut  par  lui  de  délaisser  l'immeuble  : 

"  Considérant  que  l'octroi  par  cette  Cour  des  conclusions 
de  la  déclaration  du  demandeur  exposerait  la  défende- 
resse ou  ses  héritiers,  malgré  l'option  qui  lui  serait  laissée 
de  délaisser,  à  devenir  débitrice  personnelle  du  deman- 

(1)  Pothier,  Hypothéqua,  oh.  I,  soot  II,  (  2. 
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deur  dans  le  qsis  où  p^r  absence,  indisposition,  mort  ou 
autres  empêchements  quelconques,  la  défenderesse  ne 
pourrait  taije  le  délaissement,  et  dans  ce  cas,  à  payer  sur 
^es  propres  biens  une  dette  considérable  excédant  peut- 
être  dix  fois  la  valeur  de  rinuneuble  qu'elle  aurait  dû 
délaisser. 

"  Considérant  que  le  demandeur  n'a  pas  demandé  à 
amender  ;  considérant  qu'en  autant  les  conclusions  de  la 
déclaration  du  demandeur  sont  vicieuses  et  illégales  ;  con- 
sidérant que  partie  de  la  créaiice  réclamée  en  cette  cause 
a  été  cédée  au  demandeur,  en  vertu  d'un  acte  de  cession 
ou  transport  qui  n'a  pas  été  signifié  au  débiteur  personnel, 
savoir  :  le  nommé  Joseph  Pâquin,  ni  été  accepté  par  lui  en 
aucune  manière  ;  considérant  qu'en  autant  le  demandeur, 
quoique  membre  d'une  association  à  laquelle  la  dite  créance 
appartient  en  entier,  n'a  pas  été  saisi  de  la  dite  créance  de 
manière  à  pouvoir  exercer  son  droit  d'action  hypothécaire 
contre  la  présente  défenderesse,  même  pour  une  portion 
quelconque  de  la  dite  créance,  vu  que  la  part  originaire 
du  demandeur  dans  la  dite  association  n'est  pas  constatée, 
et  que  d'ailleurs  la  réclamation  de  partie  de  la  créance 
susdite  ne  peut  se  faire  au  nom  d'un  seul  associé  sans 
justifier  et  alléguer  la  raison  de  telle  réclamation  partielle  : 

"  Considérant  que  le  demandeur  a  failli  de  prouver  que 
le  nommé  Joseph  Pâquin,  débiteur  principal  de  l'obhga- 
tion  du  11  de  septembre,  1858,  fôt  lors  de  la  passation  du 
.dit  acte,  ou  en  aucun  temps  propriétaire  de  l'immeublo 
désigné  au  dit  acte  d'obligation,  ou  que  la  défenderesse 
dérivât  son  titre  de  propriété  au  dit  immeuble  du  dit 
Joseph  Pâquin  ;  la  Cour  maintient  les  défenses  au  fonds 
en  droit  et  en  fait  de  la  défenderesse  avec  dépens,  et  ren- 
voie l'action  du  demandeur  avec  dépens,  sauf  à  se  pour- 
voir, etc." 

La  Cour  d'Appel  confirma  le  jugement  ci-haut,  en  autant 
qu'il  n'y  avait  pas  erreur  ^dans  le  dernier  considéi;ant. 
Vçici  le  jugement  en  appel  : 
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La  Cour,  après  avoir  entendu  les  parties,  par  leurs 
avocats  respectifs  sur  le  mérite,  examiné  le  dossier  de 
la  procédure,  en  Cour  de  première  instance,  ainsi  que 
les  griefs  d'appel  produit  par  le  dit  appelant,  et  les  réponses 
à  iceux,  et  sur  le  tout  mûrement  délibéré  : 

"  Considérant  que  le  demandeur  a  failli  dans  la  preuve 
par  lui  offerte,  en  Cour  Supérieure,  de  constater  que  le 
nommé  Joseph  Faquin,  lors  de  la  passation  de  l'acte 
d'obligation  par  lui  consenti  en  faveur  de  Louis  Renaud 
et  Cyprien  Fitzpatrick,  à  Montréal,  le  onze  de  septembre, 
mil  huit  cent  cinquante-huit,  était  propriétaire  du  terrain 
sur  lequel  le  demandeur  réclame  un  droit  d'hypothèque  ; 
et  que,  en  conséquence  de  ce  défaut  de  preuve,  l'action 
du  demandeur  devait  être  déboutée  avec  dépens,  et  que, 
partant  dans  le  jugement  prononcé  par  la  Cour  Supérieure, 
à  Québec,  le  six  de  juin,  mil  huit  cent  soixante-et-six,  dé- 
boutant l'action  du  demandeur,  il  n'y  a  pss  erreur,  cette 
Cour  confirme  le  dit  jugement,  etc." 

Tascherkait  et  Blanchet,  pour  l'appelant. 

MoNTAMBAULT  ET  Taschebeau,  jwut  l'intimée. 


COUE  SUPEEIEUEE.--QUEBEC. 

Présent  : — Stuabt,  Juge. 

!Cb*:mazie,  et  al Demandeurs. 
vs. 
Caitchon , Défendeur. 


Jngë:— Quele  oessioimùre  «droit de 
•e  aeirir  da  nom  de  mii  cédant  et  de 
porter  son  âetionaa  nom  de  tel  oédaot. 


Held  :  —  Tliat  the  auiçDoe  huê  the 
Hj^t  of  ufling  the  name  of  his  aaaignor 
and  to  bring  init  in  the  name  of  radi 
assignor. 


Jugement  rendu  le  4  avril,  1868. 

Les  demandeurs,  J.  et  0.  Crémazie,  marchands  à  Québec, 
poursuivirent  le  défendeur  pour  le  recouvrement  de  $114. 
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86,  montant  de  leur  compte  pour  ejffets  et  marchandises 
vendus  et  livrés  par  les  demandeurs  au  défendeur  depuis 
le  5  de  janvier,  186fl,  jusqu'au  6  de  novembre,  1862. 

Le  défendeur  rencontra  cette  action  par  une  défense  au 
fonds  en  fait  et  une  exception  perpétuelle,  par  laquelle  il 
plaidait  : 

Que,  par  un  acte  de  cession  fait  à  Québec,  en  novembre, 
1862,  les  demandeurs,  pour  les  causes  mentionnées  au  dit 
^uîte  abandonnèrent  à  JohnEoss  et  autres,  tous  leurs  biens, 
dettes  et  effets  généralement  quelconques,  entre  autres  toutes 
créances  ou  sommes  d'argent  dues  ou  à  échoir,  à  eux  dits 
demandeurs,  «oit  en  vertu  de  comptes,  billets  ou  autrement. 

Que  le  3  de  décembre,  1862,  à  la  réquisition  de  John  Eoss 
«t  autres,  la  dite  cession  avait  été  signifiée  au  dit  défendeur, 
par  laquelle  signification  le  défendeur  était  notifié  que  la 
dette  due  par  le  dit  défendeur  aux  demandeurs,  était 
devenue  due  et  exi^ble  par  le  dit  John  Ross  et  autres,  les 
créanciers  du  dit  défendeur. 

Les  demandeurs  répliquèrent  à  cette  exception,  que 
Paction  avait  été  portée  au  nom  des  demandeurs  pour  le 
profit  et  avantages  des  dits  John  Eoss  et  autres,  mention- 
nés en  l'acte  de  cession  allégué  dans  l'exception  du  défen* 
deur  ;  que  l'action  i)ortée  au  nom  des  demandeurs  avait 
été  ainsi  portée  à  la  réquisition  des  dits  John  Ross  et  autres, 
pour  leur  avantage  et  celui  des  créanciers  des  demandeurs. 

A  cette  réplique  le  défendeur  répondit  en  droit,  s'aj)- 
puyant  des  raisons  suivantes^ 

"  1°  Parceque  les  dits  demandeurs  par  leur  réponse 
^'  spéciale  changent  la  demande  contenue  dans  leur  action." 

"  2°  Parceque  la  déclaration  des  dits  demandeurs  eut 
***  dû  contenir  l'énoncé  des  fait  allégués  dans  la  dite  réponse 
**  spéciale,  et  qu'ils  ne  peuvent  être  admis  à  introduire  dans 
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*^  la  catiôe,  par  leur  réponse  spéciale,  dèn  faits  qxUSB^dmsimt 
"  dû  allégnér  dans  lènr  déclaration." 

"  3°  Parceqne  le»  faits  allégués  par  la  dite  réponse  spé- 
"  ciale  ne  sont  pes  de  nature  à  affecter  la  ^te  exception/ 

Labite,  ixrar  les  demandeurs  :— -Dit  qtxe  les  demandears 
avaient  fait  une  cession  de  tous  leurs  biens  à  leurs  créan- 
ciersy  que  ces  dernie!rs  avaieiit  fait  signifier  au  défendettr; 
que,  plus  taïd,  chargés  par  ces  créanciers  de  porter  une 
action  contre  le  défendeur,  fis  Tavaierit  fait  enleto's^propres 
noms. 

La  prétention  des  demandeurs  est  que  les  cession-^ 
naires  avaient  droit  de  se  servir  du  nom  de  leurs  cédants 
dans  toute  action  portée  contre  leurs  débiteurs. 

Pothier  dans  son  contrat  de  mandat  dit  : 

"  Que  le  cessionnaire  n'est  que  fe  mandataire  du  eédant 
et  peut  toujours  faire  usage  du  nom  de' son  cédant/' 

Jugement  : — ^*  The  Court  having  heard  the  parties  by 
counsel  en  droit  ujxm  the  merits  of  the  réponse  en  droit 
filed  by  the  defendant  to  the  pdaintifPs  special  aiupv^eria 
this  cause  :  Considering  that  the  said  demurrer  is  not 
founded  in  law,  doth  overrule  and  dittniss  the  safite,  with 
costs. 

Larue,  Q-.  H.,  jxrar  les  demandeurs. 

Casault,  Langlois  et  Anobe6,  pour  le  défendeur. 
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^™pÏS-?mS.^^}     I>ISTKICT  of  MONTREAL. 

Before:— Duval,  Chief-Justice,  Meredith,  Drummond 
and  MoNDELET,  Justices. 

The  Atty,  Gen.  pra  EsaiNA, 

vs, 

FAousT, 

Held  : — Th»t  in  a  ease  of  felmajr  do  |  Jagé  :-p-Qiie  daas  lo  om  de  fâonie  un 
nev  trial  can  legally  b«  had.  j  nouyeau  procès  ne  pent  être  aooordé. 

Judgment  rendered  the  9th  June,  1866. 

The  following  is  a  copy  of  the  case  sent  by  Mr.  Justice 
Aylwin  from  the  Court  of  QoeeiVs  Bench,  criming  side, 
Montreal,  to  the  Court  sitting  in  appeal  : 

"  Upon  an  indictment  for  feloniously  forging  a  certain 
indorsement  of  a  promissory  npte,  for  the  payment  of  the 
sum  of  three  hundred  dollars,  with  intent  to  defraud,  and 
with  a  second  count  charging  the  defendant  with  uttering 
the  said  indorsement  with  intent  to  defraud,  he  was,  on 
the  30th  of  March  last,  tried  before  the  Honorable  Mr.  Jus- 
tice Mondelet,  at  this  Court,  in  Montreal,  and  found  guilty. 

"  On  the  20th  April  last,  upon  a  motion  founded  u}>on 
two  affidavits,  (of  which  motion  and  affidavits,  together 
with  the  indictment,  copies  are  annexed)  the  learned  Judge 
ordered  that  the  verdict  should  be  set  aside,  and  awarded 
a  new  trial. 

***  On  the  25th  September  last,  Mr,  Eamsay,  on  behalf  of 
the  Crown,  moved  that  a  day  for  the  trial  should  be  fixed. 

*''  Whereupon,  being  of  opinion  that  I  had  no  authority 
to  take  a  second  trial  after  the  former  verdict  of  guilty,  I 
directed  that  the  opinion  of  the  Court  of  Queen's  Bench, 
in  appeal,  should  be  asked  : 

"  Firstly  : — Whether  a  ^cond  trial  can  be  legally  had, 
«nd; 


486 

"  Secondly  : — Ab  to  the  course  to  be  pursued,  should 
there  be  no  authority  to  take  the  new  trial. 

"  I  have  now  respectfully  to  ask  the  opinion  of  this 
Court,  in  respect  of  the  premises,  and  have  directed  the 
defendant  to  be  admitted  to  bail  until  the  first  day  of  the 
approaching  term  in  appeal. 

,    "  Montreal,  25th  September,  1865. 

"  (Signed,)        T.  C.  Aylwin,  J.'' 

MoNDELET»  Justice,  dissenting: — Jean  Bte.  D'Aoust's 
trial  came  on  before  me,  in  the  term  of  the  Court  of  Queen's 
Bench,  held  in  March,  one  thousand  eight  hundred  and 
sixty-five,  for  forgery  of  a  note  for  $800,  made  on  the  15th 
March,  one  thousand  eight  hundred  and  sixty-four,  in  favor 
of  Joseph  Destbrges.  At  the  trial  I  charged  strongly  against 
the  accused,  because  the  proof  against  him  was  of  the 
cleargest  character,  and  the  Jury  found  a  verdict  of  guilty 
and  recommended  him  to  the  clemency  of  the  Court.  The 
verdict  was  chiefly  rendered  on  the  evidence  of  Desforges, 
who  swore  distinctly  that  he  never  authorized  D'Aoust  to 
sign  the  said  note. 

On  the  18th  of  April,  in  the  same  term,  another  trial 
for  forgery,  by  d'Aoust,  of  a  note  for  $500,  purjwrting  to  be 
signed  by  Desforges,  dated  the  same  day,  took  place,  and 
the  accused  was  acquitted,  chiefly  on  the  e\idence  of  a 
witness  named  Legault. 

This  witness,  who  was  not  examined  m  the  first  case, 
stated  distinctly  at  this  trial,  that  on  a  given  day,  he  was 
present  and  heard  Desforges  authorize  the  accused  to  make 
the  two  notes,  and  use  and  write  his  name  as  indorser.  On 
being  asked  to  account  for  his  not  having  come  forward 
to  testily  to  that,  on  the  first  trial,  Legault  stated  that  ho 
thought,  all  the  time,  that  the  case  had  been  settled,  and  it 
was  when,  to  his  surprise,  he  was  told  that  D'Aoust  had 
been  convicted,  that  he  made  known  that  D'Aoust  had,  in 
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his  presence,  been  authorized  by  Desforges  to  sign  his 
name.  On  this  evidence,  I  charged  the  Jury  that,  it'  they 
found  that  an  express  authority  was  given  to  sign  the  note, 
or  that  enough  was  said  by  Desforges  to  justify  D'Aoust  in 
beUeving  in  good  faith  that  the  authority  was  given,  then 
a  verdict  of  guilty  could  not  be  found.  The  Jury  gave  a 
verdict  of  acquittal.  A  motion  for  a  new  trial,  in  the  former 
case,  was  made  on  the  20th  April,  same  term,  by  Mr. 
Ouimet,  on  the  ground  that  the  evidence  of  Legault 
would  clearly  establish  that  the  authority  to  indorse  the 
first  note  also,  had  been  given,  and  that  therefore,  the 
accused  was  not  guilty  ;  that  the  verdict  at  the  first  trial, 
although  warranted  by  the  evidence  then  taken,  was  not 
warranted  under  the  evidence  given  in  the  second  case  ; 
in  other  words,  that  the  evidence  on  the  trial  of  the  second 
case,  was  proof  that  the  accused  was  not  guilty  of  forging 
the  note  for  $300  for  which  he  was  tried  in  the  first  case. 

The  prosecuting  ofl&cer  for  the  Crown,  Mr.  Johnson,  said 
that  under  the  circumstances  he  should  not  oppose  the 
motion  for  the  new  trial.  "  I  feel,  added  Mr.  Johnson,  that 
the  prisoner  should  have  the  opportunity  afforded  him  of 
adducing  the^  same  justification  as  in  the  case  now  before 
the  Court." 

The  question  then  arose  :  Should  the  new  trial  be 
granted  ?  I  thought  it  should  ;  that  justice  imperatively 
demanded  it  ;  that  the  Court  of  Queen's  Bench  had  power 
to  grant  it,  and  accordingly,  I  ordered  a  new  trial  to  take 
place. 

The  learned  Judge  who  held  the  Court  for  a  few  days, 
at  the  next  term,  did  not  proceed  with  the  trial,  but 
referred  the  case  to  this  Court.  It  is  the  opinion  of  the 
other  Judges  that  I  was  wrong  in  granting  a  new  trial. 
There  being  lour  on  one  side,  and  but  one  on  the  other,  it 
might  be  presumed  that  being  in  such  a  minority  I  am 
wrong.    But  I  am  not  convinced  I  am  so  by  the  reasoning 
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of  my  learned  confrères,  1  aîn  of  opinion  that  there  was' no 
case  here  which  conld  be  reserved  ;  the  Jaw  has  not  provided 
for  such  a  case.  Taking  it  for  granted,  however,  that  this 
Court  is  legally  seized  of  the  csi^e,  which  I  cannot  admit,  I 
proceed  to  the  discussion  of  the  point  reserved. 

I  start  from  this: — There  must  be  in  the  Court  of 
Queen's  Bench  a  power  inherent  in  itsell'  to  remedy  such 
an  evil  as  has  arisen  in  this  case,  a  power  to  prevent  the 
Court  from  using  its  authority  to  sentence  and  pimish  as 
guilty  a  person  whom  it  believes  to  be  innocent,  a  power 
to  provide  for  the  case  of  new  evidence  being  discoverd  on 
the  trial  of  a  similar  offence  as  in  this  case  ;  evidence  which 
if  adduced  in  the  former  trial,  or  on  a  new  trial,  would  con- 
clusively estabhsh  the  prisoner's  innocence.  No  statute  can 
be  cited  taking  away  such  a  power,  or  declaring  it  illegal. 

It  is  said,  the  Jurisprudence  in  England  has  iiot  esta- 
blished that  a  new  trial  can  be  delivered  in  case  of  felony 
although  it  has  done  so  in  cases  oi  misdemeanour.  This 
Jurisprudence,  in  the  case  of  misdemeanour,  creates  a 
presumption  in  favor  of  the  i)ower  of  the  Court  to  grant  new 
trial  in  cases  of  felony.  Was  there  any  statute  to  authorize 
the  granting  of  new  trials  in  cases  of  misdemeanour  ? 
None  has  been  cited,  op  alleged  to  exist,  nor  do  I  believe 
that  any  such  statute  can  be  found.  The  first  new  trial  on 
misdemeanour  was  therefore  granted  without  the  authority 
of  any  statute, — ^this  is  taken  for  granted  and  admitted  on 
all  hands. — But  under  what  power  ?  Clearly  Irom  the  in- 
herent power  of  the  Court. — It  was  not  granted  in  defiance 
of  a  statute,  but  from  the  power  of  the  Court  to  administer 
justice  in  each  case,  from  its  being  the  duty  of  the  Court 
to  do  so.  And,  if  in  the  one  case,  why  not  in  the  other  ? 
Why  should  the  Court,  in  the  case  of  a  misdemeanour, 
grant  a  new  trial,  and  not  in  a  case  of  felony  ?  Why 
remedy  an  evil  which  is  small,  and  operates  but  little 
Injustice,  and  not  also  remedy  a  greater  evil,  which  is  of 
the  gravest  kind,  and  operates  the  highest  injustice  and 
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evil  ?  Why  give  a  remedy  in  case  of  sn  assault  and  refuse 
to  admit  new  found  evidence  to  save  the  life  of  a  man, 
discovered  now  to  be  innocent,  but  against  whom  a  verdict 
of  guilty  Was  rendered  some  time  since,  without  such  new 
évidence.  A  writ  of  error  cannot  be  had  in  such  a  case. 
A  person  is  folihd  guilty  of  felony  perhaps  after  the  gravest 
doubt.  Then  comes  the  most  convmcing  and  clearest  proof 
that  the  prisoner  was  not  guilty,  and  could  not  have  been 
guilty  ;  that  it  was  another  who  was  guilty  ;  and  is  the 
innocent  man  to  be  sentenced  to  death  because  no  Judge 
ventures  to  make  a  precedent  giving  a  new  trial  in  case  of 
felony  ?  Why  should  a  man  convicted  of  giving  a  slap  to 
an  other,  get  à  new  trial  and  escape  a  small  fine  or  a  few 
days  imprLsonmcnt,  and  an  innocent  person  not  get  a  new 
trial  to  save  his  lile,  when  the  statute  law  is  eqiially  silent 
in  both  cases  ? 

If  there  be  no  precedent  of  granting  a  new  trial  in  case 
of  felony,  why  not  make  one,  if  there  be  nothing  in  a  sta- 
tute to  prevent  it  ?  Does  not  the  Superior  Court  invari- 
ably apply  a  remedy  for  any  evil  in  civil  cases,  provided 
there  be  no  law  to  prevent  it  ?  Why  ?  Because  it  has,  it 
must  have,  an  inherent  power  to  do  justice.  If  an  evil  so 
grave  is  found  in  a  criminal  matter  as  in  this  case,  if  the 
prisoner  is  really  innocent,  and  the  new  evidence  disco- 
vered must  establish  that  innocence,  why  not  do  away 
with  the  evil  by  adopting  the  easy  remedy  by  new  trial, 
introduced  in  cases  of  misdemeanour,  without  a  statute,  it  is 
true,  but  not  contrary  to  a  statute,  when  justice  impera- 
tively calls  for  such  a  remedy  ? 

It  is  said  there  would  be  no  finality  in  criminal  cases, 
every  body  would  want  a  new  trial,  Courts  would  never 
be  able  to  hang  any  one,  till  after  repeated  trials.  This 
ôeems  to  me  no  reason  at  all.  Courts  should  not  be  able 
to  sentence  any  one  to  death  when  proofs  of  innocence, 
not  previously  adduced  or  known,  are  to  be  had,  to  shew 
the  innocence  of  the  accused.    Courts  are  not  to  hang 
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first,  and  try  and  judge  afterwards.  In  civil  cases,  the 
same  Inconvenience  might  happen.  New  trials  are  con- 
stantly granted  when  justice  requires  it,  and  according  to 
fixed  and  settled  rules,  and  if  justice  demands  a  new  trial 
in  cases  of  felony,  such  trial  could  be  granted,  but  only 
when  the  Court  saw  the  justice  of  granting  it,  land  accord- 
ing to  the  particular  circumstances  of  each  case.  And 
are  mconvenience  and  delay  to  be  compared  with  a  total 
fiailure  of  justice  in  the  case  of  innocent  persons  ? 

It  is  said,  new  trials  in  cases  of  felony  have  not  been 
adopti^d  in  England  but  have  been  refused.  That  is  true 
until  lately.  But  that  does  not  prove  that  having  been  so 
long  refused,  they  should  continue  to  be  refused  for 
ever.  Many  changes  have  been  made  in  England  in  favor 
of  justice,  even  at  the  expence  of  precedents  long  conti- 
nued, and  supposed  to  be  venerable.  There  was  a 
time  when  a  counsel  in  cross-examination  was  confined  to 
the  points  touched  on  in  the  examination  in  chief.  This 
has  been  relaxed,  and  the  witness  for  one  party  called  up 
to  prove  a  single  fact,  may  be  cross-examined  and  be  made 
a  witness  for  the  other  party  on  the  whole  case. 

Until  1824,  when  Chief-Justice  Best  set  his  face  against 
unUmited  protection  to  witnesses,  when  called  upon  to 
testify  to  their  own  turpitude,  the  witness  was  not  in  such  a 
case  held  bound  to  answer,  but  the  newer  and  better  rule 
has  been  adopted  that  he  shall  answer  unless  his  answer 
would  expose  him  to  some  corporal  punishment. 

Chief-Justice  Coke  was  held  by  some  to  have  doubted 
whether  a  jury  which  could  not  agree  on  tlieir  verdict 
could  ever  be  discharged.  Whether  meal  or  drink  could 
legally  be  given  to  them,  whetlier  they  sJiould  be  allowed 
any  mattress  or  whether  they  should  be  starved  into  unani- 
mity. This  was  all  changed.  Jurors  were  not  now  to  be 
carted  from  one  county  to  anotlier.  Humanity  relaxed  the 
rule,  and  common  sense  approves  of  such  a  relaxation,  for 
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although  Courts  should  not,  without  strong  and  sufficient 
ground,  discharge  jurors  who  do  not  agree,  yet  Courts 
cannot  force  an  i^eement  or  a  verdict,  but  they  may 
prevent  scandal  by  the  relaxation  of  the  rule,  which,  if  it 
were  the  rule,  was  surely  quite  too  rigid  to  be  always 
followed. 

It  was  said  that  in  the  exceptional  cases  od'  innocence, 
recourse  should  be  had  to  the  Executive  ;  that  the  preroga- 
tive ofmercy  would  be  interfered  with.  Doctors  differ»  but  I 
think  innocent  men  should  not  be  forced  to  go  on  their  knees 
guilty  men  may  do  so.  Why  should  a  man  really  innocent, 
and  who  has  the  clearest  proof  in  his  hands  that  he  is  so,  go 
before  the  Attorney  General,  or  the  Executive  Council,  or 
the  Grovemor,and  say  :  "  I  am  not  guilty,  therefore  pardon 
me."  No  man  should  be  placed  at  the  mercy  or  caprice  of 
another  in  such  a  case.  Of  course  I  do  not  allude  to  any 
officials  in  particular,  past,  present  or  future.  But  suppose 
the  Executive  or  an  Attorney  General,  for  some  reason,  or 
without  reason,  would  not  interfere.  The  Court,  we  are 
told,  cannot  interfere,  because  it  is  never  done  in  England. 
What  is  to  be  done  tlien  ?  Is  the  prisoner  who  has  been 
found  guilty  without  evidence  or  against  evidence,  or  with 
clear  proof,  since  discovered,  of  his  innocence,  to  be  sacri- 
ficed? Is  he  to  look  perhaps  to  political  enemies  fora 
pardon,  innocent  as  he  may  be  ?  Is  he  to  be  content  whith 
the  stereotyped  answer  :  "  Your  case  will  be  taken  into  con- 
sideration?*' When  that  consideration  may  be  that  the  sheriff 
gets  ready  the  rope  to  hang  him  !  Putting  this  extreme  case, 
will  test  the  evU,  and  the  remedy,  I  think,  ought  to  be  that 
which  in  civil  cases  is  always  given  and  in  minor  criminal 
offences,  namely,  a  new  trial.  I  believe  the  Court  of  Queen's 
Bench,  in  Lower  Canada,  has  the  power  of  granting  a  new 
trial,  and  in  fit  and  proper  cases,  I  would,  speaking  for 
myself,  grant  it. 

It  is  said  that  in  England  the  Parliament  would  not 
sanction  a  law  to  permit  new  trials  in  cases  of  felony,  lu 
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Upper  Canada:  sach  a  kw  exists^  azid  it  is  enfbroed  fitna 
ibe  fact  of  a  law  bemg  passed  to  that  effect,  that  a  i^tate 
WB»  necessary,  and.  that  in  Lawer  Canada  such  a  statute 
ahonld  be  obtained.  Now,  I  look  upon  a  statute  as  not 
necessary,  in  this  ease  ;  that  one  was  passed  is  easiLy 
accounted  for,  it  was  to  put  an  end  to  all  doubt,  to  relieve 
Judges  of  responsibility.  But  if  it  exists  in  Upper  Canada 
by  statute,  that  does  not  shew  that  the  Jurisprudence  in 
England,  which  is  only  of  a  negative  kind,  and  upon 
which  Jurisprudence  the  majority  of  the  Court  relies,  is 
binding  or  based  on  justice,  or  sound  principle.  I  tfiinfc 
and  it  is  my  firm  and  decided  opinion,  that  if  the  Court  of 
Queen's  Bench  is  not  forbidden  by  statute  to  grant  new 
trials  in  case  of  iclony,  if  the  Court  has  the  inherent 
power  to  grant  it,  and  if  justice  and  right  require,  it 
should  be  granted.  There  is  no  danger  of  its  abuse. 

I  am  convinced  that,  in  the  present  case,  justice 
tequired  that  a  new  trial  should  be  granted,  and  I  granted 
it  on  that  account,  and  because  I  considered  the  Court 
was  empowered  to  grant  it.  This  Court  is  about  to  deter- 
mine otherwise,  and  to  hold  that  in  not  proceeding  with 
the  new  trial,  Mr.  Justice  Aylwin  acted  in  accordance 
Mnth  law,  but  I  do  not  acquiesce  in  the  judgment  about  to 
be  rendered.  (1) 


(I)  In  the  Eoition  of  RiiftBell  on  Crimes  and  Misfiemeanoare^  edited 
ta^t  year  by  Charles  Sprerigel  Greaves,  Q.  C,  the  law  on  the  8ubj«ct 
is  th's  slated  : 

<•  When  the  df>fen(lant  has  been  convicted  on  an  indictment  either  for 
FSLONV  (')  or  for  miésdemeanour  a  new  trial  may  be  granted  at  the 
instances  of   hn  defenHarit,  where  the  justice  of  the  ca<e  requires  it.^' 

The  dictum  of  Lord  Kenyoi  which  was  considered  asconcluf^ive  against 
grantin^r  a  new  trial,  was  not  a  decision,  but  Lord  Campbell'»*  decisica 
actually  srantin^r  a  new  trial  is  stated  by  Greaves,  (the  best  cri  m  mai 
Lawyer  in  England)  as  well  as  in  the  last  dition  of  Archbold,  to  be  the 
present  law  in  Englan'i. 

It  is  to  he  observed  this  is  not  in  virtue  of  a  recent  statutory  enact* 
ment  whi<*h  could  be  said  to  be  no  law  in  Canada,  but,  from  the  power 
of  the  Court  of  Q.  B  ^  to  grant  a  new  trial '<  where  the  justice  of  the 
case  requires  it." 


(•)  Reglaa  vs.  Boalfe,  vol,  3,  p.  213  :— 2  Deniwii,  OC.  281. 
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M:ERE1)ITH,  Jtlstice  :— The  fiwt  paint  to  be  conaidered 
in  this  ease,  is  a»  to  whether  the  main  question  fiuhmitted 
to  us,  is  one  which,  under  the  statute,  could  be  resery ed  for 
tmr  opinion.  Upon  this  subject  there  has  been  much  dif* 
&rence  of  opinioai  upon  the  Bench  in  England  ;  and  as  all 
the  arguments  on  the  one  side,  and  on  the  other,  with 
Tespect  to  what  questions  may  be  reserved,  will  be  found 
in  the  well  known  case  of  the  Queen  vs.  Mellor.  (1)  I 
shall  hmit  myself  to  a  brief  statement  of  the  reasons  which 
induce  me  to  think  that  the  question  reserved  is  one  which 
we  have  power  to  consider. 

The  words  of  the  law.  are  very  general:  "The  Court 
"  before  which  the  case  has  been  tried,  may  in  Us  discrs' 
"  tion  reserve  ani/  question  of  law,  which  has  arisen. (?^  the 
"  triai,  for  the  consideration  of  the  Court  of  Queen's  Bench^ 
*' on  the  appeal  side  thereof."  There  can  be  no  doubt 
.that  the  question  :  "  Can  there  be  a  new  trial  in  a  case  of 
felony?"  is  a  question  of  law.  And  I  think  that  question  may 
be  said  to  have  arisen  "  on  the  trial,"  because,  to  repeat  the 
words  made  use  of  by  Baron  Holfe  (now  Lord  Cranworth) 
*'  In  the  case  of  the  Queen  vs.  Martin  (2)  the  word  "  trial 
"  ought  to  be  taken  in  a  Hberal  sense,  and  includes,  all  the 
proceedings  in  the  Court  below."  In  the  case  just  cited, 
the  Court  for  Crown  cases  reserved,  composed  of  Wilde, 
Chief-Justice,  Wightman  and  Creswell,  Justices,  and  Rolfe 
and  Piatt,  Barons,  unanimously  held,  that  a  question  of  law 
raised  by  motion  in  arrest  of  judgment,  after  the  conviction 
of  the  prisoner,  may  be  reserved  under  the  11th  and  12th 
Yict»,  c.  78,  that  being  the  English  Act  establishing  a  Court 
for  Crown  cases  reserved.  (8) 

The  first  question  submitted  to  us  by  the  learned  Judge 
is  whether  a  second  trial  can  be  legally  had  in  the  present 


Bearalev  and  Bell^p.  468. 

3  Cox.,  CO,,  p.  is,  30th  AnrU,  1S49. 

See  also  the  Queen  Y8.  Webb,  1'  Temple  and  Mew,  p.  23  :— and  3  Oox,  188. 
-  Deo.  9tb  1848;  bat  see  alflo  an  iriah  ease.  Raffina  TSi  Bfnia^4  Goz  348,  Jnn^  S4th 
1858  1— and  1  Cos,  p.  3. 
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case,  it  being  a  case  of  felony  ;  and  I  think  that  this  highly 
important  question  may,  at  this  day,  be  answered  in  very 
nearly  the  same  v^ords  used  by  Chitty  half  a  century  ago^ 
namely  :  "  In  a  case  of  felony  or  treason,  it  seems  to  be 
**  completely  settled  that  no  new  trial  can  be  granted."  (1) 

There  is,  it  istrue^  one  case,  the  Queen  vs.  Scaife,  in  which 
a  new  trial  was  grajited  in  a  case  of  felony.  I  have  looked 
into  several  reports  of  this  case,  (2)  and  they  all  concur 
in  showing  that  it  was  argued  and  decided  exclusively  on 
the  ground  that  certain  illegal  evidence  had  been  received, 
not  one  word  was  said  about  the  difficulty  of  allowing  a 
&ew  trial  in  a  case  of  felony  until  all  the  Judges  had 
given  their  reasons  in  support  of  the  judgment.  But,  then» 
Mr.  Dearsley,  the  counsel  for  the  prisoner,  "  suggested  that 
"  there  was  a  difficulty  in  ascertaining  what  rule  should  be 
"  drawn,  no  precedent  having  been  found  for  a  new  trial 
"  in  a  case  of  felony."  To  which  Lord  Campbell  answered  : 
"  That  might  have  been  an  argument  against  our  hearing 
«*  the  motion."  Now  it  seems  to  me  that  :  "  if  it  might 
"  have  been  an  argument  against  the  hearing  of  the  mo- 
"  tion,"  it  might  also  have  been  an  argument  for  the  recon*- 
sideration  of  the  judgment. 

It  may  here  be  observed  that  the  case  just  cited  had 
been  removed  by  certiorari  Irom  the  Quarter  Sessions  to 
the  Court  of  Queen's  Bench,  and  it  appears  that  when 
this  is  done,  according  to  English  practise  :  "  The  charge  is 
"  dealt  with  at  the  chnl  side  of  the  Court,  and  is  subject 
"  to  all  the  incidents  of  a  civil  cause.  (3)  M.  Dearsley,  who 
from  what  I  have  already  said,  appears  to  have  been  the 
counsel  for  the  prisoner,  refers  to  this  case  in  his  small 
Work,  called  :   "  Criminal  Process,"  and  after  saying  "  all 


(1)  Ohittv'f  Orim.  liaw,  p.654,  where  the  author  cites  6,  T.  R.  6S5, 938  :— 13th 
BMt,  416  N.  A. 

rS)  The  case  is  reported  2  Denison,  C.  C,  p.  281  :— 17th  Ad.  aod  KLh,  N.  8. 
p.  239  :— 79  toL,  B.  Ô.  Law  Rep.,  p.  237  ;  and  5  Cos,  C.  C,  p.  243. 

(3)  See  dieooisioii  in  Hoqm  of  Commoiis.  1  Feb.  1860,  on  '*  Appeal  in  Criminal 
Cases  BiU.»» 
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"  the  authorities  in  the  books  go  to  shew  that  in  cases 
"  of  felony,  or  treason,  no  new  trial  in  any  case  can  be 
^'  granted,"  adds  :  ^*  though  this  position  is  for  the  most 
"  part  correct,  it  must  be  received  with  some  qualifica- 
"  tion."  He,  then,  referring  to  the  decision  of  the  Queen 
vs.  Scaife,  says  :  "  And  the  principle  seems  to  be  this  : 
"  That  where  such  a  case  |is  removed  into  the  Court  of 
Queen's  Bench  and  is  sent  down  to  be  tried  at  nisi  prius, 
all  the  incidents  of  (1)  a  trial  at  nisi  prius  attach  to  it/' 

This  much  is  plain,  that  whatever  may  be  the  rule  with 
respect  to  cases  moved  by  certiorari  into  tiie  Queen's  Bench, 
it  seems  certahi  that  the  rule  with  respect  to  cases  tried  in 
the  ordinary  course  of  law  was,  when  the  criminal  law  of 
England  was  extended  to  this  country,  and  still  is,  that 
there  cannot  be  a  new  trial  in  cases  of  treason  and  felony. 

Repeated  attempts  have  been  made  in  the  Imperial 
Parliament  to  change  the  law  :  "  So  as  to  grant  to  prisoners 
"  tried  and  convicted  of  felony  in  the  Court  of  Queen's 
**  Bench  the  same  right  of  appeal  as  was  enjoyed  by 
"  persons  coniâcted  of  misdemeanour,"  the  grievance 
complained  of  being  :  "  That  if  the  conviction  was  one 
"  îor  felony  no  new  trial  could  be  obtained."  And  those 
attempts  have  invariably  been  resisted,  not  on  the  ground 
that  the  law  was  not  as  stated  by  those  who  sought  a 
change,  but,  on  the  contrary,  on  the  ground  that  the  change 
proposed  would  not  be  an  improvement.  It  is  true  that  in 
Upper  Canada  the  distinction  between  misdemeanours 
and  crimes  of  greater  magnitude  has  been  done  away 
with,  in  so  far  as  regards  the  right  to  obtain  a  new  trial  ; 
but  this  has  been  done  by  statute,  and  if  legislation  for 
that  purpose  was  necessary  in  Upper  Canada,  it  is  still 
more  necessary  here  ;  for  it  is  plain  that  if  an  apphcation 
for  a  new  trial  were  allowed,  it  ought  to  be  made  to  the 
Court  of  Queen's  Bench  sitting  in  appeal,  held  by  at  least 


(1)  Doanley,  Crim.  PtomHi  pp.  71»  72. 
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four  Judges,  and  not  to  the  Court  of  Queen's  Bench  on 
the  Crown  side,  usually  held  by  one  Judge.  (1)  And  it  is 
equally  plain  that  under  the  existing  law,  such  an  apphca- 
tion  coidd  not  be  made  to  the  Court  of  appeals. 

It  is  not  for  this  Court  to  decide  whether  it  is  desirable 
to  change  our  law,  so  as  to  admit  of  new  trial  in  cases  of 
treason  and  felony.  I  admit  that  it  is  difficult  in  theory  .to 
answer  the  arguments  that  have  been  urged  for  giving  a 
party,  in  cases  of  the  utmost  moment,  a  right  that  is  freely 
accorded  to  him  in  cases  of  much  less  importance  ;  but 
no  one  who  has  had  experience  in  the  working  of  criminal 
Courts  can  fail  to  see  that  there  are  practical  objections  of 
great  gravity  against  the  making  of  the  change  proposed, 
i'he  Imperial  Parhament,  upon  several  occasions,  has  beeu 
called  upon  to  consider  this. subject,  and  the  opinions  pf 
almost  all  the  Judges  were  obtained  in  relation  to  it.  Sir 
Cornwall  LevAos,  the  Secretary  of  State  for  the  Home  De- 
partment, in  the  course  of  his  answer  to  Mr.  McMahon, 
observed  :  "  In  the  year  1848,  a  committee  of  the  House 
"  of  Lords  was  apointed  to  consider  a  bill,  which  was 
"  called  the  criminal  Law  amendment  Bill,  when  two  of  the 
*'  Judges,  Mr  Baron  Barke  and  Mr.  Baron  Alderson,  both 
"  eminent  for  their  knowledge  of  the  criminal  law,  veere 
*'  examined  on  the  question  to  which  the  present  bill 
•*  referred.  Lords  Lyndhurst,  Broughman  and  Denman 
"  were  also  examined  before  the  committee,  and  further  the 
"  evidence  of  Baron  Parke  and  Baron  Alderson  was  sent 
"  round  to  all  the  Judges,  and  their  opinions  with  regard 
"  to  it  were  requested.  What  was  the  restdt  ?  Baron 
"  Parke  and  Baron  Alderson  had  stated  very  decidedly  their 
"  opinion  as  against  an  appeal  in  criminal  cases,  and  their 
"  conclusion  was  confirmed  without  the  shghtest  modifi- 
"  cation  by  Lords  Denman,  Lyndhurst  and  Broughman. 
"  At  the  same  time  the  following  Judges  concurred  with 
"  their  Lordships  by  written  communication,  namely:  Mr. 

(1)  Vide  Regina  ti.  Brace,  10  h,  C.Rep.,  117 


*^  »  •    /    «/^ 
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**  Justice  Patteson,  Mr.  Justice  Coleridge,  Mr.  Justice  Wights 
**  man,  Mr.  Justice  Erie,  Mr.  Justice  Coltman,  Mr.  Justice 
**  Maule,  Mr.  Justice  Cresswell,  Ch.  Barou  Pollock  aaid 
**  Mr.  Baron  Rolfe.  In  addition  to  that,  the  testimony  of 
'**  Mr.  Sergeant  D'Oyley,  was  against  any  change,  so  tiiat, 
^*  with  the  exception  of  Mr.  G-reen  and  Sir  Fitzroy  Kelly, 
**  all  the  witnesses  were  of  opinion  that  the  appeal  ought 
"  not  to  be  allowed."  We  know  that  the  bill  which 
was  introduced  by  Mr.  McMahon  in  Feb.  1860,  for  the  esta- 
blishment of  a  Court  of  criminal  appeals,  the  main  object 
of  which  was  to  give  a  new  trial  in  cases  of  treason,  and 
felony  was  not  allowed  to  be  read  a  second  time,  and 
was  rejected  witiiout  a  division  ;  and  that  the  sçime  fate 
Attended  a  bill  introduced  by  Mr.  Butt,  for  the  same 
purpose,  in  May,  1861>  Our  law  on  this  subject  is  the 
law  of  England,  and  in  the  absence  of  Provincial  Legisla- 
tion, I  think  it  would  be  nothing  short  of  an  usurpation 
on  our  part,  were  we  to  attempt  to  exercise  a  power  which 
the  Imperial  Parliament  has  deUberately  and  repeatedly 
refused  to  grant  to  any  Court  in  England.  For  these 
teasons  I  am  of  opinion  that  the  first  question  submitted  to 
tis  by  the  learned  Judge,  ought  to  be  answered  in  the 
negative. 

The  second  question  proposed  is  :  **  As  to  the  course  to 
■**  be  pursued,  should  there  be  no  authority  to  take  the  new 
**  trial."  This  it  seems  to  me,  I  say  it  with  all  deference,  is 
a  question  to  be  determined  by  the  learned  Crown  prose- 
cutor; and  were  we  to  answer  it,  I  apprehend  we  would 
in  eflFect,  offer  that  learned  officer  advice  for  which  he  has 
not  asked,  and  by  which  he  might  not  deem  it  consistent 
with  his  duty  to  be  guided.  I  therefore  submit  that  it 
will  be  well  for  ns  to  abstain,  for  the  present,  from  the 
expression  of  any  opinion  upon  the  second  question  sub- 
mitted. 

Dbummonb,  Justice  : — Stated  in  effect  his  regret  at  be- 
ing called  upon  to  discuss  a  question  like  that  now  before 
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the  Court,  to-  discuss  matters  well  settled  alreadj:  and. 
about  which  he  had  long  ago  arrived  at  a  settled  conviction.- 
In  his  earliest  study  of  the  criminal  law,  the  anomaly  had 
struck  him,  as  no  doubt  most  others,  why  it  was  that  in 
cases  of  misdemeanour  a  new  trial  could  be  had,  but  not 
in  cases  of  felony,  why  it  was  that  for  a  trifling  offence  a 
criminal  might  have  a  second  chance  of  escape,  but  not 
where  his  life  was  in  danger^  He  had  made  attempts^ 
more  than  once,  to  press  the  Judges  for  a  new  trial  ia. 
cases  of  felony,  but  was  met  in  such  a  way,  on  the  second 
occasion,  that  he  had  not  again  attempted  it,  nor  had  he^ 
any  knowledge  of  its  being  attempted  till  after  the  judg- 
ment of  Lord  Campbell,  already  referred  to.  In  the  case 
of  McCorkill,^  on  a  motion  in  arrest  of  judgment  and  for  a. 
new  trial,  he  had  called  the  attention  of  the  Court  to  Lord 
Campbell's  judgment^,  but^  the  then  Chief-Jusiice  onlj 
shrugged  his  shoulders^  and  Mr  ^Justice  Aylwin  would 
not  listen  to  any  appUcation  for  new  trial. 

He  was  quite  satisfied  no  such  trial  in  a  case  of  felony- 
could  be  had  ;  he  rested  his  opinion  on  the  law  and  the 
practice  of  law  as  settled  ages  since,  and  as  it  was  trans- 
planted into  this  colony  after  the  conquest  of  the  country 
by  England.  He  could  not  for  a  moment  entertam  the 
notion  that  our  criminal  law  consisted  solely  of  what  was 
declared  by  statute.  If  this  were  so,  Courts  of  oriminaL 
law  might  be  closed  at  once,  for,  in  fact,  criminal  law 
rested  largely  on  the  commou  law.  It  is  argued  that  i£ 
there  be  no  statute  forbidding  a  new  trial  in  cases  of 
felony,  the  Court  may  grant  it.  But  this  wotdd  be  little 
less  Hxan  allowing  a  Judge  to  do  what  he  pleased  where  no 
statute  interfered^  to  look  not  at  what  the  law  is»  but  what 
it  ought  to  be  according  to  his  yiew,  and  to  decide  fit>m 
his  own  notions  of  justice,  or  of  what  would  benefit  the 
subject.  This  would  be  making  a  Court  or  Judge  equal 
to  the  Legislature.  He  was  not  prepared  to  justify  such 
a  ecmrde,  but  would  follow  the  law  and  practice  of  the 
Courts. 
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The  question  was  not  where  is  the  law  which  forbids  a 
new  trial  in  cases  of  felony,  but  where  is  the  law  that 
allows  it  ?  He*  knew  of  none,  and  could  not  enter  upon 
the  question  whether  such  a  law  would  or  would  not  be, 
on  the  whole,  beneficial.  A  great  deal  might  be  said  on 
both  sides  of  the  question,  in  a  philosophical  point  of  view, 
but  he  considered  it  wholly  out  of  place  for  Judges,  who 
had  to  administer  law  as  it  is,  to  enter  upon  such  a  discus- 
sion. This  Court  had  only  to  interpret  tiie  law  as  it  exists, 
and  to  administer  it.  It  was  not  in  its  province  to  discuss 
the  efiect  of  changes  in  the  law,  as  if  the  Court  had  power 
to  make  changes,  or  to  decide  upon  whether  they  would 
or  would  not  be  advantageous  to  the  public. 

As  to  the  question  what  the  Judge  should  do  with  this 
case  when  it  might  come  up  for  trial,  this  Court  gave  no 
order,  but  the  majority  were  of  opinion  that  Mr.  Justice 
Aylwin  had  acted  rightly  in  refraining  from  proceeding 
with  the  new  trial. 

Duval,  Chief-Justice  : — ^The  sole  question  in  this  case  is 
as  to  whether  a  new  trial  can  be  granted  in  a  case  of  felony 
or  treason.  It  has  had  but  one  answer,  and  that  in  the 
negative,  by  the  judicial  decisions  and  practice  of  cen- 
turies in  England.  The  Parliament  of  England  refused  to 
alter  the  criminal  law,  so  as  to  give  such  a  trial,  and  by 
what  right  can  a  Court  or  Judge  here  pretend  to  grant 
what  is  unknown  to  the  laW.  That  it  is  unknown  is  a 
sufficient  reason  for  us  not  to  grant  it^  and  not  to  alter  or 
add  to  the  law.  The  decisiom  of  Lord  Campbell  referred 
to,  is  the  one  solitary  case  tending  to  support  the  doctrine 
of  such  a  trial  being  granted,  and  that  was  in  opi>o6ition 
to  the  uniform  current  of  authority.  It  is  a  decision  which 
neither  writers  nor  Judges  have  professed  to  understand, 
aad  which  has  never  been  followed.  T^he  statute  of  1794 
did  not  give  xmËmited  auihozity  to  our  Courts  as  now 
pretended.    On  the  contaraory,.  aie  Legislatire  poweia* 
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exercised  by  certain  Courts  in  France  were  not  granted 
to  them,  and  if  not  granted,  cannot  be  legally  exercised, 
from  any  supposed  failure  of  justice  by  the  law  as  it 
stands,  or  from  supposed  benefit  to  arise  from  the  intro- 
duction of  the  new  practice  contended  for. 

The  argument  which  says  if  a  new  trial  is  granted  in  a 
case  of  misdemeanour,  why  not  in  a  case  of  felony,  is 
entitled  to  very  little  weight.  For  there  are  plain  and  well 
established  distinctions  between  the  two  classes  of  offen(^es, 
and  the  Courts  have  recognized  and  acted  upon  these 
distinctions.  Blackstone  tells  us,  that  a  misdemeanour  is 
more  like  a  civil,  than  a  criminal  proceeding;  the  accused 
IB  a  defendant.  He  appears  and  pleads  by  counsel  ;  trial 
may  he  had  in  his  absence,  and  judgment  pronounced  in 
his  absence.  The  term  félonie  although  by  some  derived 
from  the  Anglo-Saxon,  in  reality  implies  a  forfeiture  and 
was  well  known  to  the  feudal  law.  But  without  dwelling 
on  the  distinction  known  by  every  Lawyer  between  mis- 
demeanour and  felony,  it  is  enough  for  us  that  in  the  one 
case  a  new  trial  has  been  often  granted,  and  not  in  the 
other.  To  abolish  these  distinctions,  or  to  grant  new  trials 
in  both  cases,  may  be,  or  may  not  be,  wise.  It  is  for  the 
Legislature  to  settle  that  point.  But  for  a  Court  or  Judge 
legally  to  do  so,  power  must  be  given  and  not  assumed. 
If  a  Judge  can  make  law,  a  Legislature  is  not  necessary. 

With  respect  to  the  dictum^  said  to  be  Lord  Coke's,  that 
a  jury  could  not  be  discharged,  no  such  dictum  in  this 
unrestricted  sense  was  laid  down  by  Lord  Coke.  He 
only  gave  the  general  rule  that  once  empannelled,  a  jury 
could  not  be  discharged  without  rendering  a  verdict  :  that 
is  to  say,  there  must  be  good  reason  for  the  discharge. 

As  to  cross  examining  witnesses,  the  true  doctrine  held 
was  not  that  the  cross^xamination  could  only  touch  upon 
points  in  the  examination  in  chiefi,  but  in  certain  cases,  to 
avoid  confrision,  Judges  required  the  evidence  as  to  special 
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points  to  be  taken  continuously  and  in  a  certain  order,  as 
for  instance,  items  in  an  account  must  be  gone  into  sepe- 
rately,  so  that  the  jury  could  understand  the  items  as  they 
T^ere  proceeded  with.  But  the  witness  was  still  liable  to 
examination  on  the  whole  case.  The  mode  of  doing  so 
was  discretionary  with  the  Judge.  It  was  part  of  what 
we  caU  the  instrtictian  du  procès^  and  a  wise  and  usefid 
rule,  not  lately  laid  down  as  we  have  been  told. 

As  to  the  amount  of  protection  to  be  claimed  by  a  wit- 
ness, differences  of  opinion  had  existed  in  England,  some 
Judges  going  further  than  others  in  compelling  nnswers. 
But  what  was  the  consequence  ?  The  Legislature  inter- 
fered and  witnesses  were  protected  not  by  Judge  made 
law,  nor  by  the  omnipotence  of  Courts,  but  by  the  statute. 

These  changes  introduced  into  the  modes  of  procedure 
in  England  could  have  no  bearing  on  the  question  at  issue 
in  this  cause  and  ought  not  to  have  been  mentioned.  He 
had  asked,  during  the  previous  term,  where  was  the  law 
to  be  found  allowing  a  new  trial  in  cases  of  felony  ?  None 
had  been  cited. 

Many  reasons  of  public  policy  might  be  urged  for  keep- 
ing the  law  as  it  is,  and  letting  well  alone.  He  was  struck 
with  a  remark  that  perhaps  the  aceused  had  a  better 
chance  under  the  present  law  than  if  exposed  to  a  second 
or  third  trial.  However  that  might  be,  he,  as  a  Judge, 
could  not  make  a  law  granting  a  new  trial,  and  if  he  were 
called  upon  as  a  legislator  to  express  an  opinion,  he  should 
vote  against  it. 

The  majority  of  the  Court,  therefore,  are  of  opinion 
that  Mr.  Justice  Aylwin  was  right  in  not  proceeding  with 
the  trial.  On  the  second  point,  no  opinion  would  be  ex- 
pressed. 

Judgment  : — After  hearing  counsel,  as  well  on  behalf  of 
the  prisoner  as  for  the  Crown,  and  due  deliberation  had 
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on  the  case  transmitted  to  this  Court  from  the  Oonrt  of 
Queen's  Bench,  sitting  on  the  Crown  side,  at  Montreal,  it 
is  considered,  adjudged  and  finally  determined  by  the 
Court  now  here,  pursuant  to  the  statute  in  that  behalf, 
that  a  second  trial  cannot  be  legally  had  on  theindictment 
found  against  the  prisoner  Jean-Baptiste  D' Aoust. 

Dissentiente  :  —  The   Honorable    Mr.   Assistant-Judge 

MONDELKT.  i 

Eamsay,  T.  K.,  pro  Eegina. 
OuiMKT,  for  D' Aoust. 


AN  INDEX 

OF  THE 

PRINCIPAL  MATTERS. 


ABORDAGE.— Damagm. 


Held  : — That  in  a  case  of  col  li- 
mn the  vesael  in  a  position  contrary 
^  rule,  cannot  claim  damages  sut- 
lered  from  such  oullision. 


Bktek,  et  cU,  and  Ltftbwt. 

ACCEPTANCE  OF  WORKS. 


Jugé: — Que  dans  on  cas  d'abor- 
dage le  bâtiment  4^01  est  dans  une 
position  contraire  aux  ré^ements, 
ne  JMUt  réclamer  les  dommages 
«ooSerts  par  éwàe  de  tel  aborduge. 
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Held  : — That  after  the  acceptance 
of  certain  works  about  the  building 
of  a  church,  &c.  y  those  who  have 
eansed  the  building  ttiereof  cannot 
complain  of  the  defects  therein, 
;tiiat  do  not  result  from  defects  of 
the  ground,  vict$  du  so/,  unless 
there  be  fraud  or  deception. 

MorrisoUf  et  al,  and  Duéharme. 

ACQUIESCEMENT. 


Jngé:  —  Qu'après  la  réception 
d'ouvrages  de  construction  d'une 
église,  etc.,  ceux  qui  les  ont  fait 
construire  ne  peuvent  se  plaindre 
des  défectuosités  qui  s'y  rencon* 
trent,  qui  ne  dépendent  pas  des 
vices  do  sol,  à  moins  qu'il  n^y  ait 
dol  o\i  surprise. 
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Held  :— That  the  fact  of  one  of 
several  appollants  having  paid  part 
of  the  taxed  costs  upon  the  judg- 
ment appealed  from,  does  not  raise 
a  presumption  of  aequieicement  on 
his  part,  althoagh  he  has  made  no 
leserve  or  protestation  at  the  time 
of  payment. 

Woodman,  et  al,  and  Génier. 


*  Jugé  :— Que  le  fait  qu'un  de  plu- 
sieurs sppelant^  a  payé  partie  des 
frsis  taxés  sur  le  jugement  dont  est 
appel,  ne  pent  faire  présumer  ac- 
quiescement de  sa  part,  quoiqu'il 
n'ait  fait  aucune  réserve  ou  protes- 
tation lors  de  tel  paiement. 
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ACTE  EN  BREVET.— rûfe  Promissomt  Nstc 
ACTE  DE  COMMERCE. 


Held  :— That  although  the  follow- 
ing of  the  art  of  photoirraphy  is 
carrying  on  trade,  nevertheless,  the 
engagement  of  a  party  to  whom 
the  photographer  pays  a  salary,  at 
the  same  time  that  he  instructs  him 
in  the  art,  cannot  be  considered  as 
a  commercial  contract  ;  and  that, 
Uierefore,  to  be  admitted  to  prove 
such  engagement  and  contract  by 
parol  evidence,  a  commencement 
ae  preuve  par  écrit  is  neceteary. 

Jones  vê.  Jones. 


Juffé:~Que  quoiqu'on  exerçant 
la  photographie  l'on  fisse  acte  de 
commerce,  néanmoins,  on  ne  peut 
pas  considérer  comme  acte  de  com- 
merce l'engagement  d'un  employé 
auquel  le  photographe  paie  un  sa- 
laire, tout  en  lui  enseignant  l'art  de 
la  photographie^  et  que,  parc^^nsé- 
quent,  pour  être  admis  à  prouver 
tel  marché  ou  contrat  d'engagement 
par  témoins,  il  faut  un  commence- 
ment de  preuve  par  écrit. 
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ACTION  EN  NULLITE.— Ffiie  Adjvdmation  pae  shuuf. 
ACTION  HYPOTHECAIRE. 


In  an  hypothecary  action  brooght 
by  Renaud  against  Pronlx,  hoiaer 
of  an  îmmoveaft>le  hypothecated  by 
Fâqnin,  fi>r  a  debt  due  by  him  to 
the  firm  of  Renaud  and  Brother,  to 
which  the  plaintiff  belonged.  The 
partnership  having  been  dissolved 
and  the  plaintiff  become  proprietor 
of  all  the  debts  due  to  the  part- 
nership: 

Held,  in  the  Suf)erior  Court  : — 
lo.  That  the  sole  effect  of  an  hypo- 
thecary action  is  to  have  the  defen- 
danty  holder  of  an  hypothecated 
immoveable,  condemnecl  to  aban- 
don it^  and  that  the  creditor  has  no 
personal  recourse  sgainst  the  holder 
of  the  immoveable,  in  default  of  his 
abandonniog  the  said  immoveable. 

3.  That  the  conclusion  of  the 
action  praying  that  the  holder  be 
condemned  to  pay  the  amount  of  the 
mortgage  against  the  said  immo- 
veable, unless  he  prefer  abandon  it, 
délaisser,  are  illegal  and  vicious 
conclusions. 

3o.  That  in  the  present  cause, 
the  transfer  of  the  assets  of  the  part- 
nership to  Renaud,  the  plaintiff, 
ou^ht  to  have  been  intimated  to  Pâ- 
qum,  the  personal  debtor,  who  had 
given  the  noortgage. 

4o.  That  it  is  necessary  in  an 
hypothecary  action  to  prove  that  at 
the  time  of  the  passing  of  the  act, 
which  created  the  mortgage,  the 
party  who  gave  such  a  mortgage 
was  really  proprietor  of  the  immo- 
veable, and  that  the  holder  derived 
his  title  from  such  proprietor. 

In  Appeal: — That  the  plaintiff 
was  bound  to  prove,  so  as  to  suc- 
ceed in  his  action,  that  Faquin  was, 
at  the  time  of  the  obligation,  pro- 
prietor of  the  immoveable  whioh  he 
had  mortgage  and  that  the  absence 
of  such  a  proof' must  cause  the 
action  to  be  dismissed. 

Renattd  et  Proidx,  ^ 


Dans  une  action  hypothécaire  in- 
tentée par  Renaud  contre  Proulz, 
tier^détenteor  d'un  immeuble  hy- 
pothéqué par  Pâquin,  pour  une 
créance  par  lui  due  à  fa  société 
Renau(i  et  Frère,  dont  le  deman- 
deur faisait  partie.  La  société  ayant 
été  dissoute  et  le  den>andeur  étant 
devenu  propriétaire  de  toutes  les 
créances  de  la  société  : 

Jugé,  en  Cour  Supérieune  : — lo» 
Que  le  seul  effet  d'une  action  hypo- 
thécaire est  de  faire  condamner  le 
défendeur  tiers-détenteur  à  délais- 
ser l'héritage  hypothéqué,  et  que 
le  créancier  n'a^ueun  recours  per- 
sonnel contre  le  tiers-détenteur  à 
défaut  par  lui  de  délaisser  l'im- 
meuble. 

2o.  Que  des  conclusions  deman- 
dant que  le  tiers-détenteur  fut  con- 
damné à  payer  le  montant  pour 
lequel  l'immeuble  était  hypothé- 
qué, si  mieux  il  n'aimait  délaisser, 
sont  des  conelusions  vicieuses  et 
illégales. 

•  3o»  Que  dans  cette  cause  l'acte 
de  cession  ou  transport  des  bien» 
de  la  société,  au  demandeur  Re- 
naud, aurait  dû  être  signifié  au  dé- 
biteur personnel  Pftquin,  qui  avait 
consenti  l'hypothèque. 

4o.  Qu'il  est  nécessaire  de  prou- 
ver dans  une  action  hypothécaire 
que  lors  de  la  passation  de  l'acte 
comportant  hypothèque,  celui  qui 
consentait  telle  hypothèque,  était 
réellement  propriétaire  de  l'immeu- 
ble et  que  le  tiers-détenteur  dérive 
son  titre  de  tel  propriétaire. 

En  Appel  :— Que  le  demandeur 
devait  nécessairement  prouver,ponr 
réussir  dans  son  action,  que  P&quin 
était,  au  temps  de  l'obligation,  pro- 
priétaire de  l'immeuble  sur  lequel 
il  avait  donné  une  hypothèque  et 
que  le  défaut  de  telle  preuve  devait 
faiie  débouter  l'action. 
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ADJUDICATION  PAR  SHERIF.— Action  kn  kullit*.- 

NVLUTB. 


'Vidé 
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AFFIDAVIT.— Saiwk  Arrxt. 


Held  ^— lo.  That  an  affidavit  for 
*  watâiê-arrii  before  judgment  in  an 
action  for  money  paid, laid  out  and 
expended,  and  lent  and  advanced 
hf  the  piaiotiff  to  the  defendant, 
and  at  his  recjuest,  is  bad  for  not 
distinctly  stating  that  the  money 
paid,  laid  out  and  expended  was 
so  paid,  &c,  to  the  use  of  the  de- 
fendant, and  at  his  request. 

2o.  That  where  an  affidavit  for 
the  issuing  of  a  êaisie-arrit,  em- 
braces several  causes  of  action  and 
one  of  them  is  defectively  stated,  it 
Titiates  the  whole  affidavit 

Maguire  vs.  Link. 


Jugé  :— lo.  Qu'un  affidavit  poor 
saisie-arrêt  avant  jugement  dan» 
une  action  pour  argent  payé  et  dé- 
pensé, et  prêté  et  avancé  par  le 
demandeur  au  défendeur,  à  sa  ré« 
quisitioD,  n'est  pas  valable  s'il  n'est 
pas  distinctement  allégué  que  l'ar- 
gent payé,  prêté  et  avancé  a  été 
ainsi  payé,*  etc.,  pour  l'usage  dn 
défendeur,  et  à  sa  réquisition. 

2o.  Que  lorsqu'un  affidavit  pour 
saisie  -  arrêt  embrasse  plusieurs 
causes  d'action,  et  que  l'une  d'elle» 
n'est  pas  suffisamment  énoncée» 
tout  l'affidavit  se  trouve  vicié. 
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AFFIDAVIT.  —  Fide  Capias  >d  Rxspondïndum.  —  Exception  a  la 
FoRMK. — JuRioicTiof. — Paomissoxt  Notk.— Qvo  Wabaaiito. 

ALIMENTS.— OxLiGATioir  de  Fournir*. 


Held  :-lo.  That  grand  fathers  and 
grand  mothers  are  bound  to  furnish 
sustenance  to  their  grand  children 
who  are  poor  and  in  infancy. 

2o.  That,  in  the  case  submitted, 
the  action  of  the  plaintiff  was  pro- 
perly brought  against  the  delen- 

Reschevê.  RatU,  etal. 
ALIMENTARY  ALLOWANCE.— Firfe  Dxclaration  de  Paternité. 


Jugé:— lo.  Que  les  grand  pérea 
et  grand'mères  doivent  des  alimenta 
à  leurs  petits  en£uits  en  bas  ftgea 
et  indigene. 

2o.  Que,  dans  l'espèce,  Haction 
de  la  demanderesse  était  bien  diri- 
gée contre  les  défendeurs. 
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ANTICHRESE.— Bail. 


Held  : —  That  a  covenant  con- 
taining antichrèse,  made  under  the 
operation  of  the  act  of  1853,  ch.  85, 
sec.  1,  must  be  maintained,  and 
that,  in  the  case  submitted,  such 
covenant  Jiaving  the  efiect  of  a  lease, 
until  repayment  of  the  principal, 
there  could  be  no  tcLcite  reconduc- 
tion from  year  to  year,  so  as  to 
cause  a  presumption  of  delay  for 
payment  of  the  principal. 

King  V8.  Contoay, 

APPEAL. — Bill  of  costs. 


Jugé:— Qu'une  stipulation  con- 
tenant  antichrése,  faite  sous  l'opé- 
ration de  l'acte  de  1853,  ch.  85, 
sec.  1,  doit  être  maintenue,  et  que, 
dans  l'espèce,  cette  stipulation  de- 
vant avoir  effet  comme  bail,  jus- 
qu'au remboursement  du  principal, 
il  n'y  avait  pas  lieu  à  la  tacite 
réconduction  d'année  en  année,  de 
manière  à  faire  présumer  un  délai 
pour  le  paiement  du  principal. 
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Held  :— That  there  is  no  appeal 
to  the  Court  of  Review  from  a  judg- 
ment taxiuff  a  bill  of  costs  amount- 
ing to  less  than  twenty-five  pounds. 

^roiMi  and  Lowrf. 


Jugé  : — Qu'il  n'y  a  pas  appel  & 
la  Cour  d&  Révision  d'un  jugement 
taxant  un  mémoire  de  trais  à  une 
somme  de  moins  de  vingt-cinq 
louis.  • 

4ia 
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APP£AL.-rC9iiTBAiiiT«  PAm  Conn. 


Held: — Tliat  there  is  do  appeal 
le  Her  Majesty  in  Her  Privy  Coan- 
oil  from  a  jud^meiit  &>r  a  aum  of 
$40f  although,  m  default  of  payment 
of  such  judgment»  the  respondent 
was  subjected  to  the  amiratnie  par 
corpê  until  suoh  time  as  such  judg- 
ment Would  be  satisfied. 


Pacauda  iSoy. 


Jagè:^Qu'iln'ya  pas  appel  à 
Sa  Majesté  en  son  Conseil  Privé 
d'un  jugement  condamnant  à  un» 
somme  de  $40,  quoique»  faute  de 
satisfaire  à  ce  jugement,  l'întioiè 
fut  condamné  à  la  contrainte  par 
corps  jusqu'à  ce  qu'il  eut  ainsi  n* 
tisiait  au  dit  jugement. 
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APPEAL.— ^lMTSRL0CI7T0Er  JVDOMBNT. 


Held  :— le.  That  when  an  oppo- 
sition afin  éP annuler  is  not  stamped 
aooordmg  to  law,  the  Court  will, 
upon  motion  of  the  plaintiff,  sive 
leave  to  proceed  to  tne  sale  of  the 
effects  seized»  notwithstanding  sach 
cpjDosition. 

So.  That  ft  is  onîy  by  means  of 
an  appeal»  or  of  a  requite  dvUef 
<as  me  case  may  be)  and  not  by 
means  of  an  opposition  afin  d^an- 
«tiler»  that  the  reforming  or  setting 
■side  of  an  interlocutory  judgment 
or  order  can  be  obtained. 

Giftsene  vs.  Jamieson,  et  mr»  and 


Jugé  : — lo.  Que  lorsqu'une  oppo- 
sition afin  d'annuler  n'est  pas  re^ 
tue  des  timbres  exigés  par  la  loi,  )a 
Cour  permettra»  sur  motion  du  de- 
mandeur» de  procédera  la  Tente 
des  effets  saisis^  nonobstant  telle 
opposition. 

2o.  Que  ce  n'est  que  par  Toie 
d'appel»  ou  par  une  requête  ciTile, 
(8  ai  rant  le  cas)  et  non  par  une 
opposition  afin  d'annuler»  qu'on 
peut  demander  et  obtenir  la  réfor* 
mation  ou  l'annulation  d'un  juge- 
ment ou  ordie  ioterlocutoke. 
Heaty.  351 


I1ITBRU)CUT0KT  JVDOMBVÎ. 


Held  : — That  there  is  no  appeal 
from  an  interlocutory  order  at  ençuê- 
^ey'toaintaining  the  objection  of  the 
plaintiffs  to  the  hearing  of  the  hus- 
imnd  of  the  defendant  as  a  Witness. 


Juf[[é  : — Qu'il  n'y  a  pas  lieu  à  ap- 
pel d'un  jugement  interlocntoire  à 
i'enqnéte»  maintenant  Poljectiea 
des  demandeurs  à  l'audition  du 
mari  de  la  défenderesse  comme  té- 
moin. 


The  Ontario  Sank  va,  Duckeanay. 
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nrrCRUMSUTOBT  jvoomcnt  ih  rbtibw. 


Held  :—  That  interlocutory  judg-  I 
ments  subject  to  appeal  can  alone 
be  inscribed  for  review. 


Foirng  vs.  BcUdwin, 


Jugé  :— Que  des  jugements  inter- 
locutoires ceux  seulement  dont  l'ap- 
pel est  permis  sont  sujets  A  révision. 

243 


Interlocutory  Judgment. 


Held  :  —  lo.  That  prescription 
does  not  run  between  man  and  wife. 

2o.  That  the  legacy  «n  usufruit 
hy  a  man  to  his  wife  does  not  make 
the  latter  loose  her  recourse  against 
her  husband  or  his  heirs  for  reprises 
matrinumiiUes,  and  that  confusion 
does  not  exist  in  snch  case. 


MinéùUer  dit  Morochond  and  Gauthier. 


Jugé:— lo.  Que  la  prescriptioo 
ne  court  pas  entre  époux. 

2o.  Que  le  legs  en  usufruit  par 
un  mari  à  sa  femme  n'éteint  par  le 
recours  qu'avait  cette  dernière 
contre  son  mari  ou  ses  héritiers 
pour  reprises  matiimoniales»et  qu'il 
n'y  a  pas  confusion  en  ce  cas. 


181 
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APPEAL — W^êJBJiQii. 
Held  : — That  there  is  an  appeal 


to  the  Court  of  Queen's  Bench, 
from  decisions  of  the  Superior  Court, 
upon  review  of  orders  of  the  pro- 
▼mcial  arbitrators. 


Jugé  :— Qu'il  j  a  appel  à  la  Cour 
du  Banc  de  la  Reine,  des  décisions 
en  Cour  Supérieure,  sur  révisioa 
des  sentences  des  arbitres  provin- 
ciaux. 


Le  Proc-GitU,  pro  RegifMf  ei  EUiee. 
Practios. 
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Held  : — That  there  is  no  appeal 
from  judgments  rendered  by  the 
Circuit  Court  under  the  provisions 
of  the  Con.  Stat.  L.  C,  cai>.  S4,  sec. 
67,  respecting  municipalities  and 
roads  in  Lower-Canada. 


Jugé: — Qu'il  n'y  a  pas  appel 
des  jugements  rendus  par  la  Coiy 
de  Circuit  en  vertu  des  dispositiona 
du  Stat.  Réf.  B.  C,  chap.  24,  sec 
67,  concernant  les  municipalités  et 
les  chemins  dans  le  Bas- Canada 


Gfoidx  et  la  Corporation  de  la  paroiêse  de  sSaint^Laureni, 
ARCHITECTE — Paiement  d'u». 


170 


Held  :— That  an  Architect  can- 
not at  one  and  the  same  time  be 
employed  by  the  proprietor  and 
builder  and  receive  pav  from  both  ; 
and  that  the  fact  that  the  Architect 
has  oonvenanted  with  the  builder 
to  receive  payment  from  him,  is 
sufficient  to  discharge  the  proprie- 


Jugé  : — Qu'un  architecte  ne  peut 
être  employé  par  le  propriétaire  et 
le  constructeur  en  même  temps  et 
recevoir  rémunération  des  deux} 
et  que  le  fait^  que  l'architecte  est 
entré  en  convention  de  recevoir  une 
rémunération  du  oonstrooteur,  est 
suffisant  pour  libtor  le  proprié- 
taire. 


Tahrland  et  Radier.  473 

ARGENT  PRÊTÉ.— FûCe  Appeal.— Bamk  Makaocb.— Intcrlo- 

CUTORT  JUDOMBNT. 

ARTICULATION  OF  FACTS. 


Held: — That  an  acticulation  of 
f(|cts  in  the  words  :  ^  Is  it  not  true 
**  that  the  allegations,  matters  and 
''  things  set  forth  in  the  plaintiff's 
''declaration  in  this  cause  filed, 
**  are  true  and  well  founded  in  fact," 
will  be  rejected  with  costs,  as  being 
no  articulation  of  facts  onder  the 
statute,  and  as  insufficient  and  irre- 
gular. 


Day  vs.  Hart. 


Jugé:— Qu'une  articulation  de 
faits  comme  suit  :  *'  N'est-il  pas 
^  vrai  que  les  allégations,  matières 
**  et  choses  énoncées  en  la  déclara- 
**  tion  du  demandeur,  enfilée  dans 
"  cette  cause,  sont  vraies  et  bien 
<<  fondées  en  fait,"  sefa  rejetée  avec 
dépens,  comme  n'étant  pas  tma 
articulation  de  ftiits  suivant  le>sta- 
tut,  et  comme  insuffisante  et  irrégn- 
lière. 

397 


ASSIGNEE.— Right  or  an 


Held  :— That  the  assignee  has 
the  right  of  using  the  name  of  his 
assignor  and  to  bring  suit  in  the 
name  of  such  assignor. 

Crémazùf  et  al,  vs.  Cauchon, 


Jugé  :  —  Que  le  cessionnaire  a 
droit  de  se  servir  du  nom  de  son 
cédant  et  de  porter  son  action  au 
nom  de  tel  cédant. 

482 
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ASSIGNMENT.—  Vide  Iksoltbiit   Act.-^spabation   pk  Bikhb.— 

Practicc. 

ASSIGNOR.— Ftife  Assiciisiu 

ATIOBNEY.-Vide  Factum. 

ATTORNEY  AD  LITEM. 


Held  : — That  payment  of  costs  to 
an  attorney  ad  htem,  who  had  not 
obtained  distraction  de  dépens,  and 
who  had  no  special  authority  to 
reoeive  them,  is  nevertheless  valid. 


Jugé  : — Que  le  paiement  de  dé- 
pens à  un  procureur  ad  liteniy  qui 
n'avait  pas  obtenu  distraction  de 
dépens,  et  qui  n'avait  aucune  au- 
torité spéciale  pour  les  recevoir,  est 
néanmoins  valable. 


Yùun^vs,  Baldwin, 
AUCTION  SALE.— Fûte  Teoubls.— Garantis  ps  Trouble. 
AUTORISATION  MARITALE,  POUR  CONTRAT. 
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Held  :  —  That  a  contract  b^r  a 
married  woman,  without  marital 
authority,  ^iven  and  shewn  in  the 
deed  containing  the  contract,  is  in- 
valid. 

Renunciations  by  children  to  the 
future  successions  of  their  parents, 
valid  and  presumed  madejor  the  ad- 
vantage of  the  other  heirs  binds  the 
renunciants. 

In  principle  renunciations  to  futu- 
re successions  of  living  persons, 
ineffective,  except  in  marriage  con- 
tracts of  female  children. 

In  this  case,  the  acte  of  donation 
and  last  will  made  by  the  testatrix 
set  aside  as  made  by  fraudulent 
captation    and   suggestion  of  the 

Sirties  claiming  to  hold  the  estates 
ereunder. 

The  said  parties  having  received 
and  held  the  mass  of  the  estates 
referred  to  ordered  to  account  for 
the  same. 

Crevier  dit  Bellerive,  et  al,  and 


Jugé:— Qu'un  contrat  par  une 
femme  mariée,  sans  autorisation  par 
le  mari,  donnée  par  l'acte  même 
contenant  le  contrat,  n'est  pas  va- 
lable. 

Les  renonciations  des  enfants  aux 
successions  futures  de  leurs  parents, 
valables  et  présumées  faites  pour 
l'avantage  des  héritiers  lient  les 
parties  renonçant. 
'  En  principe  les  renonciations  aux 
successions  futures  de  personnes 
vivantes,  sont  inefficaces,  si  ce  n'est 
dans  les  contrats  de  mariage. 

Dans  l'espèce,  l'acte  de  donation 
et  le  testament  faits  par  la  testa- 
trice déclarés  nuls  pour  cause  de 
captation  et  suggestion  frauduleuses 
des  parties  réclamant  les  succes- 
sions en  vertu  d'iceux. 

Les  dites  parties  s'étant  mises  en 
possession  de  la  masse  des  ditqp 
successions  condamnées  à  rendre 
compte  d'icelles. 

Rocheleau,  étal.  328 


BAIL.  -  Fide  Amtichress. 

BAILIFF.— WaiT  adresskd  to. —  Fide  Juridiction. 

BANK  MANAGER.— Hability  of. 


Held  :— lo.  That  a  bank  manager 
cannot  lawfully  lend  the  money  of 
the  bank  to  a  company  in  wnich, 


.Jugé  : — lo.  Que  le  gérant  d'une 
banane  ne  peut  légalement  prêter 
les  tonds  de  la  banque  à  une  i 
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•aa  stockholder^he  ïb  largely  inte- 
rested ;  that  the  bank  is  not  called 
upon  to  look  to  such  company,  or 
any  indiyidual  stockholder,  for  the 
money  so  adranced  ;  and  that  the 
bank  manager  so  acting  is  bound 
to  refund  the  money  to  the  bank, 
with  interest  from  the  date  of  ser- 
Tice  of  process,  anlesa  there  has 
been  aoquiesrence  on  the  part  of 
the  bank  in  the  conduct  of  the  ma- 
nager. 

2o.  That  a  bank  manager  advanc- 
ing the  bank  funds  to  a  company  in 
which  he  holds  a  small  amount  of 
stock,  is  not  liable  to  the  bank  for 
the  money  so  lent,  if  all  the  cir- 
cumstances shew  that  his  interest 
was  so  small  that  it  may  reasonably 
be  presumed  that  his  intent  was 
solely  to  promote  the  interests  of 
the  bank. 

3o.  That  a  bank  manager  can- 
not, without  being  guilty  of  a  grave 
dereliction  of  duty,  become  asso- 
ciated with  a  customer  of  the  bank 
in  an  enterprise  to  be  carried  on 
with  the  aid  of  the  bank  capital  en- 
trusted to  his  own  care  ;  and  that 
the  defendant,  in  the  present  case, 
in  advancing  the  funds  of  the  bank 
towards  carr]ring  on  an  entreprise 
in  which  he  was  himself  interested, 
violated  the  well  established  rule 
of  law  : — **  No  one  having  duties 
«  of  a  fidociary  character  to  dis- 
**  charge,  shall  be  allowed  to  enter 
**  into  engagements  in  which  he 
**  has  or  can  have  a  personal  in- 
**  tereet  conflicting,  or  which  pos- 
«  sibly  may  conflict,  with  the  in- 
**  terests  of  those  whom  he  is  bound 
"  to  piotect." 

4o.  That  the  liability  of  the  de- 
fendant to  make  good  the  amount 
•o  improperly  advanced  to  his 
associate  had  been  extinguished  by 
payment  to  the  bank. 

The  Bank  of  Upper  Canada  and 


pagnie  dans  laquelle  il  a  nn  inté« 
rôt  majeur  comme  actionnaire  ;  one 
la  banque  n'est  pas  api)elôe  à  s'a- 
dresser à  telle  compai^nie,  ou  A  an- 
oun  de  ses  actionnaires,  ponr  les 
argents  ainsi  avancés;  et  que  le  gé- 
rant de  la  banque,  agissant  ainsi, 
est  tenu  de  refondre  les  deniers  à  la 
banque,  avec  intérêt  du  jour  de  la 
sommation  judiciaire,  à  moins  qu'il 
n'y  ait  eu  acquiescement  de  la  part 
de  la  banque  quant  aux  *actes  du 
gérant. 

2o.  Que  le  fférant  d'une  banque 
avançant  les  fonds  de  telle  banque 
à  une  compagnie,  dans  laquelle  il 
n'a  qu'un  petit  npmbre  d'actions, 
n'est  pas  responsable  à  la  banque 
pour  les  argents  ainsi  prêtés,  si  dans 
les  circonstances  il  appert  que  son 
intérêt'  était  si  minime  que  l'on 
pouvait  raisonnablement  présumer 
que  son  intention  était  seulement  de 
promouvoir  les  intérêts  de  la  banque* 

3o.  Que  le  gérant  d'une  banaue 
ne  saurait,  sans  se  rendre  coupable 
d'un  grave  abandon  de  ses  devoirs, 
s'associer  avec  des  pratiques  de  la 
banque,  dans  une  entreprise  qui  de- 
vait être  conduite  à  l'aide  des  fonda 
de  la  banque  confiés  à  des  soins  ;  et 
que  le  détendeur,  dans  l'espèce,  en 
faisant  avance  des  fonds  de  la  ban* 
que  pour  mettre  à  exécution  une 
eutreprise  dans  laquelle  il  était  lai- 
même  intéressé,  violait  la  régie  de 
droit  biçn  établie  :  <'  Il  ne  sera  per- 
<<  mis  à  aucune  personne  ayant  des 
''  devoirs  d'un  caractère  fiduciaire 
'<  à  remplir,  d'entrer  dans  des  en- 
^  ^sgements  dans  lesquels  il  a  an 
«  intérêt  personnel  opposé,  ou  qui 
<<  pourrait  être  opposé  aux  intérêts 
<<  de  ceux  qu'il  est  tenu  de  proté- 
"  ger." 

4o.  Que  la  responsabilité  du  dé- 
fendeur, pour  le  montant  ainsi  mid- 
à-propos  avancé  à  son  associé,  avait 
été  éteinte  par  paiement  à  la  ban- 
que. 
Bradekaw.  8 


BANK  OFFICE  HOUBS.^  Fuie  Pmmissort  Noti. 
BIENS.— Fûle  Diioussioh  pc  Bishs. 


&10 


WILL  OF  COSTS..—  Vide  AnEA%. 

BILLET  £N  BREVET.— Ft^  Paomisso&t  Ne»,  PRxunrATio». 

BUILDINGS.— Fide  Acccptaiicb  or  Womxi. 

Carters.— Fttfe  transport  dk  Marchamduss. 

CAUTION.- Rioirra  o»  a. 


Held  :— lo.  That  the  joint  surety 
takes  ady«ntaf{es  as  well  as  the 
oaution  timj^e  of  the  article  3037 
of  the  Code  Napoleon,  which  is 
taken  from  the  old  french  law.  It 
not  being  lawful  for  the  creditor  by 
his  act,  to  permit  the  hypothec»  to 
which  the  surety  has  a  right  to  be 
aubrogated^to  diminish  or  to  beeome 
extinct. 

So.  That  the  act  of  the  creditor 
ia  as  well  inomiUmdOf  as  tu  cem^ 
mUtendo. 

BUweau  vs.  MoreUe. 


Jugé:— lo.  Que  la  caution  soli- 
daire profite»  comme  la  caution 
simple,  de  l'article  2037  du  Code 
Napoléon,  oui  n'est  qu'une  repro- 
duction de  l'ancien  droit.  Le  créan- 
cier ne  doTant  pas,  par  son  fut,, 
laisser  diminuer  ou  éteindre  les 
sftretéaet  hypothèques  auxquelles 
la  caution  a  droit  d'être  subrogea. 

2o.  Que  le  Jàit  du  créancier  est 
ansai  bien  in  omiUtméo,  oomma  im 
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CAUTION.— RIGHTS.— Fiiie  PsonasoBT  Noti. 
CAPIAS  AD  RESPONDENDUM.— Amurt  vor. 


Held  :— }o.  That  a  creditor  for  a 
amn  of  money  under  ten  pound8,can- 
Bot,  for  the  purpose  of  aneatioff  his 
debtor,  add  to  the  amount  of  his 
alaim  an  amount  assigned  tohin, 
and  thereupon  issue  a  mpioêod 
fetfondenmim,  without  a  praTious 
notification  to  the  debtor  of  such  aa- 
aicnment,  inasmuch  aa  notification 
<f  the  aasiffument  is  neceaaary  to 
rest  the  debt  in  the  aaaignee. 

So.  That  in  an  action  for  mali* 
cioiia  arrest»  the  plaintiff  moat  allese 
■nd  establish  in  •▼klence,  that  he 
y09M  arreateâ  maliciously,  and  with- 
out reasonable  or  prablablo  cause. 


Laidtaw  and  Bum$. 


Jugé  :— lo.  %i'un  créaneierpoor 
une  somme  d'argent  au-deesoua  db 
dix  kraia,  ne  peut,  dmna  la  but  d'te- 
réter  aon  débiteur,  ajouter  an  mon- 
tant de  aa  réclamation  on  montant 
à  lui  trauapertéy  et  sur  œ  émaner 
nncafioêod  reêfondendunh  naà 
signincation  préalable  au  débiteur 
de  tel  transport,  en  autant  que  ai- 
gttifieation  da  transport  eat  aécoa 
saire  avant  que  le  eeaaîoDnaîre  di^ 
yienne  oréanéiordu  débiteur. 

2o.  Que  dana  une  action  pour 
âiux  emprisonnement.  Je  deman- 
deur est  tenu  d'alléiprer  et  d'établir 
en  preuve,  qu'il  a  été  malieionae 
ment  anUé,  aana  miaon  oncanae 
probable. 


CERTIORARI.- Pkactioc. 


Held:— That  a  wnx  of certiùrari 
4nu8t  be  addressed  to  the  Judges  and 
not  to  the  prothonotary  of  the  Court, 
and  that  a  writ  isaned  oantraiy  to 
this  rule  will  be  quashed. 

Cfrant  and  LocMUad. 


Jugé:— Qu'un  bref  de  certiùrari 
doit  être  adressé  aux  Jugea  et  non 
tfu  protonotaire  de  laCon^,  et  qu'un 
bref  émané  oontrairoment  à  cette 
règle  doft  être  rejeté. 
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CERTIORARI.--  Fide  Pbacticb»— M«»icifautt'0  Rioms. 
CERTIORARI.— Pbactiob. 


Held^'— lo.  Thai  a  writ  of  cer- 
fhrari  addreased  to  the  Superin- 
tendent of  Police,  and  which  ought 
to  have  been  addressed  to  the  Judge 
of  the  Sessions  of  the  Peace,  ac- 
cording to  the  proTisions  of  the  25 
Tiet.y  cap*  13,  sect.  1,  will  be  set 
aside. 

So.  That  another  writ  will  not  be 
awarded  upon  motion  to  that  effect, 
to  rectify  the  error  in  the  address  of 
the  first  writ. 


Jugé  :— lo.  Qu'un  bref  de  certic^- 
tari  adressé  au  surintendant  de  po- 
lice,  lorsdu'il  aurait  dû*  l'être  ai2 
Juge  des  seseions  de  la  paix,  sni- 
vant  les  dispositions  de  la  36  ?i«t., 
ch.  \Zf  sect.  1,  sera  annulé. 

2er  Qu'un  nouveau  bref  ne  sera 
pas  accordé  sur  motion  à  est  effet 
pour  rectifier  l'erreur  dans  l'adresse 
du  premier  bref. 


Piton  6^  Lemaine^ 
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CHEMINS  i>'HiyER. 


Held:— lo.  That  the  corporation 
is  obliged  to  keep  up  a  road  upon 
the  ice  bridge  opposite  te*  the  city, 
and  that  the  delendants  are  bound 
to  keep  up  any  other  road  opened 
by  other  people,  if  they  permit  er 
do  not  prevent  it. 

S2o.  That  if  the  corporation  tole- 
rate another  road  but  its  own,  the 
defendants  are  responsible  for  its 
bein^  properly  kept  up,  and  of  the 
negligence  of  their  servants  whose 
duty  It  is  to  keep  such  road  in  good 
order,  in  such  way  that  it  may  be 
Med  without  danger. 

Sheppard  vê.  le  Maire,  les  ComeeiUete  et  Aw  Citoyena  de  Québec  197 

eOMMON  CARRIERS,— RiaHTS  or.— Fuie  T&4B8port  m  Mabc^^- 

DISM. 

COMMPKICATION  PUBLIQUE.— Ffcie  MimieiPAUTT. 
GOMP£NSATION.^DiBTs. 


Jugé  :— lo.  Que  Jaoorporation  est 
obligée  d'entretenir  un  chemin  sur 
le  poni  de  Alaoe  vij}-à-v<s  la  ville», 
et  que  les  wendeurs  sont  tenus  à' 
l'entretien  de  tout  autre  chemin  pra- 
tiqué par  d'aatras,  s'ils  le  permet- 
tent ou  ne  l'empêchent  pas. 

2o.  Que  si  la  corporation  tolère  un- 
antre  ohentin  qoe  le  eien,  elle  est 
responsable  de  son  entretien,  de  1» 
négligence  de  ses  employés  qui  on t^ 
pour  devoir  de  tenir  ce  chemin  e» 
t>on  ordre,  de  manière  à  oeqn'il  soit 
pratiquable  satis  danger* 


Held  -.—  Thftt  the  amount  of  a 
debt  already  offered  in  compensa- 
tion in  a  canse  where  such  com- 
pensation has  already  been  pleaded, 
cannot  be  so  oSemà  in  another 
canse,  even  thouffh  the  first  cause 
be  still  pending  before  the  Coort. 

€hÊgy  amd^  Browne 


Jugé^:— Que  le  montant  d'one 
créance  une  fois  oSerte  en  compen- 
sation dans  une  cause  où  telle  com- 
Knsation  a  été  plaldée,  ne  petit  pas 
Ire  dans  nne  antre  canse,  fors 
même  que  la  première  oanse  serait 
enoore  pendante  devant  la  Coq«« 

S03 


CO-PARTNERS,  Motta  Bt.-^FidePaottissmnr  Nottt» 

CONSTABLE,  Pottoins  D^jm.—Ttde  Notick  or  Monoid 

CONTEMPT.— rûis  CoismaiMn  9M  CeUsir 
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CONTESTATION,  of  Garnisbkb's  DacLARATtol». 

Jugé  :  —  Qa'un  demandeur  M 
peut  dans  sa  constestation  de  la  dé» 
claration  d'un  tiers-saisi 9%lJéguer 
à  la  fois  qu'il  est  propriétaire  de 
certains  enets  possédés  par  le  tiers- 
ssisiy  et  conclure  à  ce  que  cet 
mêmes  efiets  soient  Tendus  en  sa^ 
tisfaction  d'un  jugement  obtenu 
contre  le  défendeur. 
Horiheimer^  ôt  al,  vb.  Boy  €t  Hamelin.  29S 

CONTRAINTE  PAR  CORPS. 


Held  :— That  a  plaintiff  in  his 
contestation  of  the  declaration  of  a 
«amishee,  cannot  allege  himself  to 
oe  the  proprietor  of  certain  effects 
in  the  possession  of  the  said  gar- 
nishee, and  conclude  that  the  same 
be  sold  to  satisfy  the  amount  of  a 
judgment  against  the  defendant. 


Held  :— That  the  neglect  or  refu- 
eal  on  the  part  of  a  woman  to  com- 
ply with  a  judgment  of  the  Court, 
which  orders  the  making  of  an  in- 
ventory, does  not  make  her  liable 
to  a  xyontraxfdt  par  vorpB  for  a  con- 
tempt, and  that  the  nght  of  €on- 
traifUt  par  corps  does  not  exist 
against  women  guilty  of  such 
neglect  or  refusal 


Jugé  : — Que  la  négligence  ou  le 
refus  de  la  part  d'une  femme  de  se 
conformer  a  un  Jugement  de  la 
Cour,  qui  ordonne  la  confection 
d'un  inventaire,  ne  la  soumet  pas  à 
la  contrainte  par  corps  pour  mépris 
de  Cour,  et  que  le  droit  die  contrains 
te  par  corps  n'existe  pas  contre  la 
femme  coupable  de  telle  négligent» 
oe  ou  de  tel  refus» 


Larochette  €t  Mailloiue,  tt  ux. 

CONTRAINTE  PAR  CORPS.— Ptiis  Appeal. 

CONTRAINTE  PAR  CORPS.— Exbcutxon  dc  juoimeKt. 

CONTRAT.— Ftde  Autorisation  maritalb. 
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Held  :— lo.  That  it  is  not  neces- 
sary that  a  judgment  upon  demand 
for  a  cwitraintt  far  corps  for  op- 
posing the  execution  ofa  writ  should 
recite  verbatim  the  terms  of  the 
motion  or  rule% 

2o.  That  the  return  of  the  sheriff 
alone,  is  sufficient  evidence  lo  au- 
thorise die  Court  to  adjudicate  upon 
audi  demand,  the  defendant  having 
failed  to  appear. 

3o.  That  upon  such  judgment, 
the  imprisonment  ought  to  take 
place  in  the  district  where  the  de- 
fendant resides. 


Jugé  : — lo.  Qu'il  n'est  pas  né- 
cessaire qu'un  jugement  sur  de- 
mande de  contrainte  par  corps,  pour 
rébellion  à  justice,  reproduise  ver*> 
batim  les  termes  de  la  motion  ou 
réffle. 

2o.  Que  le  rapport  du  shérif  seal, 
est  une  preuve  suffisante  pour  au- 
toriser le  tribunal  à  prononcer  sur 
telle  demande,  le  défendeur  n'ayant 
pas  comparu. 

9o%  Que  sur  tel  ju|;ement  l'incar- 
cération devait  avoir  lieu  dans  le 
district  où  résidait  le  défendeur. 


CrébasêtL  and  Mcusue. 

COSTS.— On   0PV081TI0ir.^PlUCTI0K. 


446 


Held  >--That  in  the  distribtftion 
arising  from  the  sale  of  lands  under 
execution,  the  assignee  of  a  credi- 
tOTy  named  in  the  registrar's  certi- 
lloate,  îa  entitled  to  lua  costs  of  op- 
position, if  the  transfer  has  not  been 
legistered. 

Loooff e  vê,  Jodoin  et  Quintal 


Jugé:>->^ue  sur  distribution  das 
deniers  provenant  du  décret  d'im- 
meubles, le  cessionnaire  d'un  cré* 
ancier  porté  au  certificat  des  hy- 
pothèques, a  droit  à  ses  frais  d'op- 
position, si  son  transport  n'9  pas  été 
enregistré. 
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COUaS  D'£AU.— Ft^  PnovBiKTiiiRM  Bltxeaum. 
CROWN  LOTS.— Patent  for. 


Beld: — ^Thatorown  lots  r«maia 
orown  property  so  long  as  iio  patent* 
issues  m  respect  of  the  same,  and 
that  hypothèques  granted  upon  such 
iolfr  by  iodividuais  in.  possession.  of>. 
«od  who  have  improved  the  sarae, 
do  not  attach,  and  convey  no  rights 
to  the  mortgagees. 


Pacaud  and  PiUeiier^ 

CURAT£LL£— WaBM  skt  asiok» 


Jbgé  :— Que  let  lots  de  la  con« 
ronne  continaent  d'être  propriétés 
de  la  couronne  tant  qu'il  n'émane 

Î)as  de  patente  pour  tels  lots,  et  que 
es  hypothèques  dMnées  sur  telles 
propriétés  par  des  individus  qui  en 
sont  en  possession,  et  qui  les  ont 
améliorées,  ne  sont  pas  valables  et 
ne  confèrent  ancnas  droits  aux 
créanciefs. 

305 


Held  i^^ThBttLûuratdit  will  not 
be  set  aside  at  the  instance  of  the 
brother-in-law  of  the  interdicted' 
party^  who  sheWs  no  itaterest  in  the 
matter,  or  that  any  fraud  was  prac» 
tised  at  the  time  of  the  appoint* 
ment  of  the  oarmtor. 


Marcisvs.  BUodeau. 


Jugé  :— Qn'one  cnretelle-ne  sera 
pas  miiBe  de  côté  à  la  demande 
d^un  beau-frère  de  l'interdit,  qui  ne 
fait  apparaître  aucun  intérêt  dans 
l'aâftira,  ni  qu^l  y  ait  eu  fraude 
pratiquée  lors  de  la  nomination  du 
curateur. 

169 


CURATOR.— Obuoatzors; 


In  an  action  by  a  curator  to  the 
imcant  estât»  of  a  testator,  against 
the  representatives  of  one  of  three^ 
joint-  executors  fora  specific  amount 
of  interest  received  by  such  execu- 
tor: 

Held  : — In  the  Baperier  Gourt  :— 
l?hat  when  the  testator  by  his.  will 
bequeathed  to  his  brothers  and 
sisters  by  name,  ike'  residue  of  his 
estate  as  unilremal  residuary  lega- 
iBes,  and  the  plea  alleged  aoooun- 
lability  of  the  executors  to  such 
universal  legatees,  and  not  to  the 
curator,  and  that  the  curator  was 
tiregularly   named';   the  onus-  of 


proving  that  the^  universal  l«faor 
vecame«aii»c  fell  upon  the  plaintiff, 
and  there  being  no  such  proof^  the 
ecppointment  of  curator  was  a  nul- 

Iti  Appeal,  without  any  expres- 
sion of  opinion  on  the  point  decided 
in  the  Court  below,  that  the  action 
was  properly   dismissed,  ou  the 


Dans  une  action  par  un  curateur 
à  la  succession  vacante  d'un  teetU" 
teur,  contre  les  représentants  de 
l'un  des  trois  exécuteurs  conjoints 
pour  le  mentani  de  certains  inté- 
rêts reços^par  tel  exéouteor  : 

Jugé  : — Dans  la  Cour  Supérieu- 
re :<— Que  lorsque  le  testateur  par 
son  testament  a  légué  à  ses  frèree 
et  scBurs  nommément,  le  résidu  de 
sa  succession  comme  léoataires 
universels  résiduatresy  et  &  plai- 
doyer alléguait  comptabilité  des 
exécuteurs  à  tels  légataires  uni^çer- 
sels,.  et  non  au  curateur,  et  que  le 
curateur  avait  été  irrégulièrement 
nfommè;  ^e  l'omis  fmbandi  que 
le  legs  universel  était  devenu  caduc 
incombait  au  demandeur,  et  que  n'y 
ayant  aucune  telle  preuve,  la  no- 
mination de  curateur  était  nulle. 

£n  Appel,  sans  exprimer  au- 
cune opinion  quant  à  la  question 
décidée  en  Cour  inférieure,que  l'ac- 
tion devait  être  renvoyée  par  le 
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groDfid  that  ilthe  legal  repraaentati- 
▼68  of  the  testator  had  any  claim,  it 
must  be  urged  againat  all  three 
ezecntora  or  their  representatives 
for  the  gestion  of  the  estate  gene- 
rail  y,  and  not  for  a  specific  sum  ot 
money. 

McPheeand  Wbodbridge. 

DAMAGES. —  Vide  Abordage.  -^  Gaose  Ncoliocngk.  —  Injvres  Ysh' 
BALES.  —  Maucious  Ajuiest.  —  Marriace.  —  Responsibilitt. — 
Roads. 

DÉBOURSÉS.  —  Vide  Gardieit  d'OrFicE. 

DEBTS.—  Vide  Compensation. 

DECLARATION  D£  PATERNITÉ.— Practice. 


raison  que  si  les  représentaBti  \k^ 
gauz  du  testateur  avaient  aucune 
réelamation,  ice  Ile  devait-  être  ezer' 
cée  contre  les  trois  eiécutaurs  ou 
leurs  représentants  en  raison  de- 
leur  administration  de  la  suces- 
sien  généralemeut,  et  non  pour  ua 
h  on  tant  donné. 

16T 


Held  :— That  a  demand  en  dédct- 
ration  de  paternité  may  be  made  by 
the  grand  father,  witkoutany  tutor  to 
the  child,  the  mother  being  a  mi- 
nor ;  and  that  the  Court  may  upon 
such  demand  award  atimentê,  as 
well  for  the  past  as  lor  the  future, 
and  without  the  necessity  of  a  new 
action  for  the  future  alimenta, 

PatoiUe  et  Deamaraië. 


Jugé  : — Que  la  demande  en  dé- 
claration de  paternité  peut  élre  por- 
tée par  l'ayeul,  sans  qu'il  y  ait  tU' 
telle  k  l'enfanty  la  mère  étant  mi- 
neure }  et  que  la  Cour  peut  sur 
telle  demande  accorder  des  ali- 
ment»^  tant  pour  le  passé  que  pour 
l'avenir,  et  sans  qu'ail  soit  brâoin 
de  nouvelle  action  ponr  les  aliments 
futurs. 

18» 


DECRET.— Effect  on  Ihmovbablbs^ 


Held  r-'lo.  That  the  déerei  of  an 
immoveable  extinguishes  all  rights 
of  property,  except  when  the  pro- 
prietor is  in  possession  at  the  time 
of  the  décret  of  an  immoveable 
seized  euper  non  dominie, 

2o.  That  if  at  the  period  of  the 
seizure  of  an  immoveable  the  pro- 
prietor is  net  in  possession  thereof, 
ne  must,  for  the  preservation  of  his 
rights  of  property,  oppose  the  sale 
by  the  usual  means. 

Paiton  et  Morin^ 


Jugé  :•— lo.  Que  le  décret  puree' 
un  immeuble  de  tone  les  droits  de 

{iropriété,  excepté  dans  le  cas  où 
e  propriétaire  est,  lors  du  décret,  eo 
possession  de  l'immeuble  saisi 
super  ntm  domino. 

Uo,  Que  si  au  moment  de  la  saisie 
d'un  immeuble  le  vrai  propriétaire 
n'en  est  pas  en  possession,  il  doil 
pour  conserver  son  droit  de  proprié- 
té, s'opposer  à  la  vente  par  les 
moyens  ordinaires. 

267 

DELIVERY  AND  FREIGHT.— Ftde  Transport  de  Marchandises, 
DEPOSIT.-^VEmRE  Facias.— Practice. 


Held  : — That  the  deposit  required 
by  the  65th  rule  of  practice  need 
only  be  made  at  the  same  time  with 
the  motion  for  a  venire  facias, 
and  that  this  motion  can  only  be 
made  after  definition  of  the  facts  to 
be  submitted  to  the  Jury. 

Gloêê  vs.  Denies,  et  al. 


Jugé  :— Que  le  dépét  exigé  par 
la  66e  règle  de  pratique  ne  doit  se 
faire  que  simultanément  avec  la 
motion  pour  venire  fadas,  et  que 
cette  dernière  motion  ne  se  peut 
faire  qu'aprèsla  définition  dea  ÎBÎts 
à  être  soumis  au  jury. 

299 
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DEPOSIT.— WHJor  KiamRiD.— Practicb, 


The  plaintiff  sued  for  dama^^ 
ooDcluding  that  a  sam  of  sixty 
pounds  be  paid  him,  and  that  the 
ae fendant  be  condemned  to  perform 
certain  works  to  put  an  end  to  such 
damages  for  the  future.  The  plain- 
tiff's action  having  been  dismissed 
he  inscribed  for  review. 

HeJd  : — Tbat,  in  a  case  of  this 
description  y  a  deposit  of  twenty 
dollars,  in  conformity  with  the  sta- 
tute, was  sufficient,  and  that  the  ao- 


Le  demandeur  pouranivait  en 
dommages,  conoluant  à  oe  qu'il  lui 
fut  paye  une  somme  de  soiiante 
louis,  et  que  la  défenderesse  fut  con- 
trainte à  faire  certains  travaux  pour 
empêcher  tels  dommages  à  l'ave- 
nir. Le  demandeur  ayaot  faillit 
se  pourvut  en  révision. 

Jugé  :— Qu'en  pareil  cas,  un  dé- 
pôt de  vingt  piastres,  au  désir  du 
statut,  était  suffisant,  et  qu'il  n'y 
avait  rien  de  réel  dans  l'action. 


tion  was  not  a  real  action. 

Desêaint  dit  Saint-Pierre  va.  La  Compagnie  du  Grand  Tronc 

de  chemin  de  fer  du  Canada.  49 

DESTINATION,  Immcubles  par.— Ftde  Immcublcs. 

DETTES  MOBILIERES.— Ftde  TcsTAMxiiTAaT  EzicxnroR. 

DIMES. 

Held  :— That  where  the  defen- 


dant in  an  action  for  tithes  pleaded 
that  he  was  not  a  member  of  the 
roman  catholic  Chujch,  but  was  a 
protestant  and  had  given  the  curé, 
plaintiff  in  the  cause,  due  notice 
thereof,  such  notice  cannot  be 
proved  by  parol  evidence. 

ProuLc  V8.  Dupuis, 


Jugé  : — Que  lorsque  le  défendeur 
dans  une  action  pour  dîmes  a  plaidé 
qu'il  n'appartenait  pas  à  l'église 
catholique  romaine,  mais  qu'il  était 
protestant,  et  avait  donné  avis  de 
oe  fait  au  curé,  le  demandeur  dans 
la  cause,  tel  avis  ne  pourra  être 
prouvé  par  témoignage  verbal. 
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DISCUSSION  DE  BIENS. 


Held  : — That,  in  the  case  submit- 
ted, upon  a  deed  in  the  nature  of  a 
transaction,  by  reason  of  an  hypo- 
thecary claim  after  discussion,  there 
must  be  discussion  of  all  the  estate, 
moveable  and  immoveable  of  such 
debtor,  before  recourse  can  be  had 
against  the  tiers-détenteurs, 

DeBeaujeu  et  Deschamps* 


Jugé  : — Que,  dans  l'espèce,  sur 
un  acte  de  la  nature  d'une  transac- 
tion, à  raison  d'un  recours  hypothé- 
caire après  discussion  du  débiteur, 
il  faut  discussion  de  tous  les  biens 
meubles  et  immeubles  de  ce  débi- 
teur, avant  de  pouvoir  exercer  re- 
cours contre  les  tiers-détenteurs. 

454 


DISSENTIENTS.— r  Fuie  School  Municipalitt. 

DISTRIBUTION  DE  DENIERS.— Fûle  Costs,  ok  Opfositiom. 

DONATION.— -Fùfe  Autorisation  Makitauc  poua  Contiut. 

ECHEANCE.— FtVisPRoifissoRT  Note,  dats  or. 

EMPIETEMENT.— Chchin  Public. 

Jugé  :  —  Que  dans  une  action 
pour  empiétement  sur  un  chemin 
public,  le  défendeur  peut  opposer 
pour  défense  ooe  l'empiétement  est 
commis  par  aea  tietoea  personnes. 

La  Corporation  de  Saint- Jean-Baptiste  vs.  Lachanee.  315 


Held  .'—That  in  an  action  for  en- 
croachment on  a  public  road,  the 
defendant  can  set  up  by  way  of 
defence  that  the  encroachment  was 
made  by  third  parties* 


«ft 


ENQUET£.r-^Ii»QBiPw>M  m» 


Held:— lo.  That  a  pmrty  has  no 
right  to  iasoribe  for  enquHt  and 
merit*  for  a  day  certaiDi  eren  npon 
giving  notice  to  the  adrerse  party, 
imless  it  be  by  consent. 

HtK  That,  Ruling  sooh  oonnent^ 
theeaee  wiU  be  fixed  by  the  Courts 


Jogé: — lo.  Qn'ane  partie  n'apas 
Ift  droit  d'inserire  pour  audition  à 
l'enquête  et  mérite  pour  un  îonr 
fixe/mâme  en  donnant  avisa  là 
partie  opposée,  à  moins  que  ce  ne 
soit  de  contentement. 

3o.  Qu'à  défaut  de  tel  consente- 
ment» la  cause  sera  fixée  par  la  cour. 

LemdnuF  vs.  Broehu  4^ 

£NQUETJ&  PAR  ECRIT.— Fuie  Bypothbcabt  Actio». 

ENRJSajSTREMENT  DE  YOTES.— FtVis  Quo  WABRAirro. 

ETAT  CIYIL.-wFtiie  fiKCTiFicAvn»  m  Bsoistbm. 

EVIDENCE.— HirsBAMD  and  Wirs. 


Held: — That  a  wife  cannot  be 
examined  on  faits  et  ariicUê,  or 
as  witness  against  her  husband^ 
unless  she  is  a  party  to  the  cause 
and  her  rights  are  concerned,  but 
not  otherwise. 


Jn^é:— Qu'une  femme  ne  pent 
être  iuterrcffiée  sur  faits  et  aiticlesy 
ou  examinéq  comme  témoin  contre 
son  mari,  à  moins  qu'elle  ne  soit 
partie  à  la  cause  et  que  ses  droits  y 
soient  en  question,  mais  pas  autre- 
ment. 


JLe/ôrt  M  Mirîe  ait  Ste.-àÊar4ê., 

EXCEPTION  A  LA  FORME.— PuAcncfl. 


Held,  in  the  Superior  Coort?— 
That  an  exception  à  la  forme  on 
the  ground  of  the  nullity  of  the 
affidawtt  of  service  o[  the  writ  and 
declaration  on  the  defendant,  des- 
cribed in  the  writ  as  **  of  Toronto, 
in  the  Home  district  of  Canada 
West,"  will  be  maintained»"  and 
the  action  dismissed,  the  affidavit 
stating  the  service  to  have  been 
made  on  the  defendant  by  delive- 
ring copies  of  the  said  writ  and  de>- 
daration  to  the  wife  of  the  defen- 
dant^ <«  nf  the  Township  of  York,  in 
the  connty  of  York,  at  his  plaqe  of 
residence  in  the  said  Township  of 
York." 

In  appeal  :  —  Jodgment  mmaUr 
tained  on  the  ground  that  the  service 
as  made  was  coutmry  to  the  provi- 
sions of  the  Cons,  Stat,  of  L.  C-i 
chap.  83,  sec.  93. 


Jogé, dans  la  Cour  Supérieure:-^ 
Qu'une  exception  à  la  forme  fondée 
sur  la  nullité  de  l'aflidavit  de  la  si- 
gnification du  writ  et  de  la  déciar 
ration  sur  le  défendeur,  désignée  an 
dit  wxit  comme  étant  <<  de  Toronto», 
dans  le  Home  district  du  Canada 
Ouest,"  sera  maintenue  et  l'action 
renvoyée,  l'afiidavit  énonçant  que. 
la  signification  avait  été  faite  sur  le 
défendenr  en  délivrant  copie  éM 
dits  writ  et  dédaialion  à  la  femme 
du  défendeur,  <'  dans  le  Township 
dft  York,  dans  la  comté  de  York,  à 
son  lieu  de  résidence  d^avB  lei  dit 
Township  de  Yotk." 

En  Appel  : — Jugement  confirmé 
par  la  raison  que  la  signification 
telle  que  faîte  était  contraire  aiu 
dispositions  du  Sta^.  Ref  du  B*  Cs 
chap.  83,  sec.  93. 


Tke  MMntU  â$9wranc%  Où.,  amd  McPhermm. 
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f£XCEPTK)N  A  LA  FCHIME.  — -  Fuie  Pua^wgs.  —  Sci^mATtoH  m 

BlXHS. 

EXECUTION  OF  JUDGMENT* 


Held: — ^That  a  judgment  credi- 
tor may  simdltaneously  exercise 
erery  mode  of  seizare  and  of  execu- 
tion which  the  law  per  mita,  to  en- 
force payment  of  what  is  due  him. 


Jugé  : — Qu'un  créancier  par  ftf- 
gement  a  droit  d'exercer  simufta- 
nément  toud  les  modes  de  saisie 
et  d'exécution  que  la  loi  accorde, 
pour  contraindre  le  paiement  de  ce 
qui  lui  est  dû. 


ÀMlondevs.  Lalonde  and  Lakmde. 
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EXECUTION  OF  JUDGMENT.— FîéfcCoKTHAiNTï  pae  Corps. 
FACTUM,  FiLiHo  or.— Practic». 


Held  :— That  an  attorney,  repre- 
•enting  no  party  in  a  cause,  at  the 
time  of  filing  a  factum  Mgned  hy 
him,  may  nevertheless  file  sudhi 
fiictum. 


Juge  : — Qu'un  procureur,  ne  re- 
présentant aucune  partie  dans  la 
cause,  à  l'époque  de  la  production 
d'un  factum  signé  par  lui,  peut 
fiéanmoins  produire  tel  &ctum. 
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Bell  and  Stephen». 

FACTUM  EN  REVISION.— Firfe  Inscription. 

FEES.— Fuie  Appeal*— Bill  or  Costb.— Garoibh  D'omcc. 

FELONY.— Ftife  Nrw  Trial. 

FLOWING  WATERS. Vide  Proprmtahkks  Rivxraiks. 

FORMA  PAUPERIS.— Pritileiw  op 

Held  :  — That  the  privile^  of  pn>*  |  Jugé  : — Que  la  faculté  de  plaider 
oeeding  in  forma  paupene  cannot  1  in  firmâ  pauptris  ne  peut  être 
be  granted  m  the  Court  of  Appeals.  |  aceoriîée  en  Cour  d'Appel. 

Legault  et  LegaïUt.  163 

FRAUDE.— FicltfAcciPTANcc  op  Works. 

GARANTIE  DE  TROUBLE. 


To  an  action  brought  to  enforce  a 
sale  by  an  auctioneer  oi  certain  real 
estate  according  to  a  memorandum 
of  purchase  signed  by  the  defen- 
dant, and  praying  that  defendant  be 
eoncfomned  to  take  a  title  and  to 
pay  the  instalment  to  become  dne 
«t  the  passing  of  the  deed,  and  to 
«reate  a  mortgage  and  insure  the 
property  as  security  for  the  balance 
of  the  0rtâ?  de  vente,  within  a  time 
to  be  fixed  by  the  Court,  and  in  de- 
fault thereof,  that  ttie  judgment 
should  avail  as  a  title  under  the 
condition  or  memorandum  ;  the  de- 
fendant pleaded  that  he  had  jiMt 
eaose  to  fear  being  troubled  oy  a 


Dans  une  action  portée  pour  con- 
traindre l'exécution  d'une  vente  par 
nn  enoanteur  de  certain  immeuble 
suivant  promesse  d'acquisition  ei- 

fiée  par  le  défendeur,  et  condloant 
ce  que  le  défendeur  prit  titre  et 
fut  condamné  A  payer  le  versement 
qui  devait  échouer  lors  de  la  passa- 
tion de  l'acte,  et  de  donner  une 
h^rpothéqoe  et  d'assurer  la  pro- 
priété pour  le  montant  de  la  ba- 
lance du  prix  de  vente,  dans  un 
délai  à  être  ûxê  par  la  Cour,  à  dé- 
faut de  quoi  le  jugement  vaudrait 
titre  aux  conditions  énoncées  en  la 
promesse  ;  le  défendeur  plaida  qu'il 
avait  juste  droit  de   craindre   un 
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anbttitotion  created  bj  the  will  of 
the  plaintiffs'  father,  in  favor  of  the 
children  of  the  plaintif&y  and  that 
the  sheriff 's  title  invoqued  by  the 
plaiotifisi  and  obtained  on  a  délais- 
sement, made  by  them  in  a  cause 
brought  by  their  mother,  widow  of 
the  testator,  was  not  valid,  but  was 
obtained  by  concert  to  get  rid  of 
the  substitution. 

Held:— lo.  That  the  defendant 
had  just  cause  to  fear  that  he  would 
be  troubled  by  reason  of  the  matters 
set  up  in  the  plea. 

Ho.  That  inasmuch  as  tho  plain- 
tifis  demanded  an  immediate  con- 
demnation for  the  instalment  pay- 
able at  the  passing  of  the  deed,  and 
had  not  offered  securiiv,  nor  the 
defendant  demanded  such  securiijr, 
the  Court  had  no  power  to  order  it 
to  be  gi^^en. 

3o.  That,  therefore,  and  inas- 
much as  the  defendant  was  not 
liable  to  be  condemned  to  pay, 
without  security,  the  action  must 
be  dismissed  with  costs. 

Mcintosh,  et  al.  vs.  Belt. 


trouble  en  raison  d'une  subetitufion 

créée  par  le  testament  du  père  des 
demandeurs,  en  faveur  des  enfants 
des  demandeurs,  et  que  le  titre  du 
shérif  invoqué  par  les  demandeurs, 
et  obtenu  sur  délaissement,  fait  pa  r 
eux  dans  une  action  portée  par  leor 
mére^  veuve  du  testateur,  n'était 
pas  valable,  en  raison  de  ce  qu'il 
avait  été  obtenu  dans  le  but  de  se 
débarrasser  de  la  substitution. 

Jugé: — le.  Que  le  défendeur 
avait  juste  cause  de  craindre  on 
trouble  en  raison  des  matières  allé- 
guées dans  le  plaidoyer. 

2o.  Qu'en  autant  que  les  deman- 
deurs concluaient  à  une  condamna- 
tion immédiate  pour  le  versement 
payable  lors  de  l'exécution  de 
l'acte,  et  n'avaient  ofiert  aucuue 
garantie,  ni  le  défendeur  demandé 
telle  garantie,  la  Cour  ne  pouvait 
ordonner  qu'icelle  fut  fournie. 

3o.  Que,  par  conséquent,  et  en 
autant  que  le  défendeur  ne  pouvait 
être  condamné  à  payer  sans  ga- 
rantie, l'action  devait  être  ren- 
voyée avec  déjMns. 
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GARDIEN  D'OFFICE.— Action. 


Held  :— That  a  gardien  d^qffice 
has  no  action  for  his  allowance  and 
disbursements  against  the  saisi, 
there  being  no  contract  express  or 
implied  between  them. 

Dansereau  vs.  Girard. 


Jugé:— Qu'un  gardien  d'offioe 
n'a  pas  d'action  pour  son  salaire  et 
ses  déboursés  contre  le  saisi,  en 
autant  qu'il  n'y  a  pas  entre  eux 
contrat  exprés  ou  convention  tacite. 


GARNISHEE'S  DECLARATION.— FtVie  Contestation. 
CROSS  NEGLIGENCE. 


That  a  party  suing  in 
troi 


Held:— lo, 
damages  resulting  from'  imputed 
culpable  fault  or  negligence  on  the 
part  of  the  defendam,  most  himself 
De  without  any  misconduct  or  fault 
and  have  used  ordinary  care  ;  and 
that  where  an  injury  has  resulted 
from  the  negliirence  of  both  parties, 
more  especially  if  without  any 
wanton  or  intentional  wrong  on  the 

Î»art  of  either,  an  action  will  not 
ie. 
So.  That  to  sustain  an  action  in 


Juffé  : — lo.  Qu'il  faut  que  oelni 
qui  reclame  des  dommages  causés 
par  la  faute  grossière  ou  par  la  né- 
gligence du  défendeur,  soit  lui- 
même  à  l'abri  d'une  imputation  de 
négligence  ou  manque  de  soin  ordi- 
naire ;  et  que  dans  le  ,cas  où  le  toit 
serait  le  résultat  d'une  faute  com- 
mune, et  plus  particulièrement  dans 
l'absence  d'aucune  voie  de  ^t 
ou  tort  prémédité,  il  n'y  a  pas  d'ac- 
tion. 

2o.  Que  pour  maintenir  une  ao- 
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tion  en  dommages  oaaaés  par  la 
néfl^Iigenoe  da  défendeor,  l'oniM 
ptibandi  quîMi  à  telle  négligence 
incombe  sur  le  demandeur,  qui,  en 
outre,  sera  tenu  de  prouver  qu'il  n'y 
a  pas  eu  manque  de  soin  de  sa  part, 
ou,  s'il  y  a  eu  négligence  <le  sa 
part,  que  telle  négligence  n'a  nul- 
lement contribué  au  tort  dont  on  se 
plaint. 

3o.  Qu'il  faut  produire  preuve 
affirmative  de  précautions  suffi- 
santes à  l'époque  de  l'accident. 

4o.  Que  quand  le  dommage  est 
causé  par  une  personne  daos  l'ex- 
ercice de  ses  droite  lé^uz,  il  faut 
que  le  demandeur  établisse  qu'il 
n'y  a  pas  eu  faute  de  sa  part,  et 

3u'il  y  a  en  négligence  de  la  part 
u  défendeur. 

6e.  Que  dans  le  cas  oi^  le  défen- 
deur est  coupable  de  négligence 
Srossiére  causant  le  dommage,  si  le 
emandeur  a  montré  un  manque  de 
soins  ordinaires  et  a  ainsi  essen- 
lie  lie  ment  contribué  au  tort,  il  n'a 
pas  droit  d'action. 

Mqffette  V8.  Tke  Grand  Drunk  Baihoay  Company  of  Canada.    231 
fiUSBAND  AMD  WIF£.— Pt<ie  Appcal,  Intbrlocvtort  Jvdg- 

HSMT. — EVIDBNCB. 

HYPOTHECARY  ACTION.— Natorc  of 


damages  resulting  from  negligence 
on  the  part  of  the  defendant,  the 
burden  of  proof  to  shew  such  wilful 
nesligence,  or  otherwise,  by  the 
defendant,  is  on  the  plaintiff,  who 
is  further  bound  to  stiew  ordinary 
4sare  by  himself,  or,  that  if  he  him- 
self did  not  exercise  ordinary  care, 
this  did  not  contribute  to  the  alleged 
injury. 

do.  That  there  must  be  affirma- 
tive proof  of  due  care  at  the  time 
of  the  accident. 

4o.  That  when  damage  is  done 
by  a  party,  in  the  exercise  of  his 
lawful  rights,  the  plaintiff  must 
prove  that  the  loss  oocured  without 
nis  &ult,  and  by  the  neglect  of  the 
defendant. 

5o.  That  though  the  defendant  is 
guilty  of  gross  negligence,  causing 
damage  to  the  plainliff,  yet  where 
the  plaintiff  was  guilty  of  want  of 
ordinary  care,  contributing  essen- 
tially to  the  injury,  he  cannot  re- 
cover. 


Held: — That  the  hypothecary 
action  is  of  its  nature  a  real  action, 
and  therefore  appealable,  and  that 
parties  thereto  nave  a  right  to  have 
the  enquête  reduced  to  writing. 

Dupont,  et  al,  et  Grange* 


Jugé  : —  Que  l'action  hypothé- 
caire est  de  sa  nature  une  action 
réelle,  conséouemment  sujette  à 
appel,  et  que  les  parties  ont  droit  de 
faire  rédiger  l'enquête  par  écrit. 
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HYPOTHÈQUE. 


Held  : — lo.  That  under  the  pro- 
visions of  the  9th  Vic.,  cap.  62,  sec. 
1^  Her  Majesty  has  a  mortgage 
npon  the  immoveables  of  the  surety 
of  a  borrower  of  moneys  upon  the 
fund  reserved  for  a  loan  to  the  suf- 
feren  by  the  fires  of  1845,  and  that 
it  is  not  necessary  that  such  mort- 
gage should  be  registered. 

2o.  That  such  nàortgage  although 
not  registered  takes  priority  of  all 
those  registered  subsequently  to 
the  date  ojf  such  loan. 


Fenner  et  le  Solliciteur  Général,  pro  Begina. 


Jugé  :— lo.  Que  d'après  les  dis- 
positions de  la  de  Vie,  cap.  62,  sec. 
18,  la  Reine  a  une  hjrpotnéque  sur 
les  biens  de  la  caution  d'un  em- 
prunteur de  sommes  sur  le  fonds 
réservé  pour  prêt  aux  incendiés  de 
1845,  et  qu'il  n'était  pas  nécessaire 
que  cette  hypothèque  eut  été  enre- 
gistrée. 

2o«  Que  cette  hypothèque  quoi- 
que non  enregistrée  orime  toutes 
celles  enregistrées  subséquem ment 
à  la  date  de  tel  prêt. 
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fi¥FOIHÈQU£.-*r<Mfe  €iow>  La». 


IMMEUBLES,  tam  MsnMATsoK, 

Held:— Tlwt  fbe  loeomotHrm 
upon  a  railroad  are  immoveable 
par  destinoHon,  and  camiot  be 
seiMid  and  Bold  apart  from  the  Toad. 


lDg^:-^Qnele8'loeora«tms  d'im 
chemin  de  fer  som  irniDenliles  pw 
destination,  et  ne  pemrent  être  mô* 
steaet  vendues  eèparément  du  che- 
min. 


La  Compagnie  dm  Grand  Tronc  de  Chemm  de  Fer  du  Canada 
ef  Tke  Eaêtêm  Ihmukip^é  Brnik.  «73 

IC£  BfilDGE.— rt(2e  Chemiii  d'hivcb. 

INCORPORATED  BANK.-FfV2(  luaiDicnoir. 

INDORaEM£NT.---FMie  FaoHiasoar  Nots. 

INJUNCTION.— Fttfe  TiuiisFDBT  m  Mabobajuuscs. 

INJURES  YERfiALES.— Paacuck. 


Held,  in  the  Superior  Court  :— In 
an  action  in  damages  for  Injury  to 
the  feelings  and  character  of  the 
plaintiff  ty  words  addressed  to  him, 
in  the  street,  by  the  defendant,  aJ- 
lesed  in  the  declaration  to  be  as 
follows  :  <*  Rolland,  arrête  donc^ 
<<  Quand  me  payes-tu  ?  Paye  donc 
<^  tes  dettes  avant  de  faire  le  mon« 
**  sieur,  gredia  ^ne  tu  es,"  the 
proof  being  that  tne  words  used  by 
the  defendant,  speaking  to  the 
plaintiff,  were,  <<  omje  tes  dettes, 
«  paye  tes  dettes,''  tnat  the  action 
was  not  snstained  by  proof,  and  was 
pf  too  trifial  a  nature  to  warrant  a 
judgment  in  damages. 

In  appeal  :— lo.  That  the  essen- 
liaJ  allegations  of  the  declaration 
were  proved. 

2o,  That  the  ezpressione  must 
have  wounded  the  sensibility  of  the 
plaintiff,  and  therefore,  gave  him  a 
Tight  of  aetion. 

3o.  That  a  receipt  signed  by  the 
l^arlies  for  notes  reoeived  as  colla- 
teral security  for  the  plaintifl's 
debt)  and  dated  fife  montns  before 
the  injury  complamed  of^  and  pro- 
duced  by  ihe  defendant  at  enquiUf 
as  well  as  a  receipt  to  the  defen- 
dant, in  full,  given  subsequently  to 
the  action,  should  have  been  re- 
jected from  the  record. 

JUnoir  dit  RoUand  and  Jodoin. 


Jugé,  dans  la  Cour  Supérienre^— 
Dans  nne  action  en  dommages  jxmr 
iujure  aux  sentiments  et  as  carac- 
tère du  demandeur,  par  paroles  à 
lui  adressées,  dans  la  me,  par  le 
défendeur,  alléguées  dans  la  décla- 
ration être  comme  suit  :  "  Rolland^ 
"  arrête  donc  1  Quand  me  payes- 
**  tu  T  Paye  donc  tes  dettes  arvant 
**  de  £iife  le  monsiem,  gtedmique 
**  tu  esj"  la  preuve  étant  que  les 
mots  dont  s'était  servi  le  défendeur^ 
étalent,  ^  paye  les  dettes,  paye  tes 
**  dettes,"  que  l'action  n'était  pas 
soutenue  par  la  preuve,  et  était  trop 
triviale  pour  soutenir  un  jugement 
en  dommages. 

En  appm  :— lo.  Que  les  allé^- 
tions  essentielles  de  la  déclaration 
étaient  prouvées. 

^.  Que  les  expressions  devaient 
avoir  blessé  les  semiments  du  de- 
mandeur, et  partant,  lui  donnaient 
droit  d'action. 

3o.  Qu'un  reçu  signé  par  les  .par- 
ties pour  billets  reçus  comme  eao- 
tionnemeot  collatérel  pour  la  dette 
du  demandeur,  et  daté  cinc  mois 
avant  Piiyure  en  question,  et  pro^ 
duit  par  |e  défendeur  à  l'enquête, 
auMi  bien  qu'un  reçu  en  plein  au 
défendeur,  donné  subséquemment 
à  l'action,  eussent  dû  être  rejetés 
du  record. 
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INSCRIPTION  EN  kEVlSION.-^PEACTici:. 


field: — That  wheMmpar^  ins* 
eiibM  a  cause  for  review  and  fails 
to  file  ihe  factum  or  statemeat  in 
reyiew^  aa  required  by  the  rules  «f 
practice,  and  to  shew  cause  why 
the  inscription  should  not  be  set 
aside,  sucn  inscription  will  te  dis- 
choned  and  the  eaae  «emittad  lo 
the  Court  below. 


Jugé  ^-^e  dans  ie  oas  eùi2«* 
partie  inscrit  pour  révision  et  fait 
dè&utde  produire  son  factam'ea 
révisioni  suivant  l'exigence  des 
régies  de  pratiqua,  et  de  montrer 
cause  pourquoi  l'inscription  ne  se-* 
rah  pas  mise  de  côté,  telle  inscrip- 
tion saca  cayte  et  la  oauee  temise 
•au  tûbunal  de  première  instance. 
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INSCRFPTION  POR  REVIEW, ^Vide  Appeal,  iBTueLocinroKT 

JvoowKNT  IN  ftsnaw. 

WSOLVESCY.^Fide  Peowissory  Note,  Right  op  ▲  Cavtvsh. 

INSOLVENT  ACT. 


Two  creditoTB,  whose  claims  to- 

Siher  amounted  to  $500,  made  a 
mand  against  their  debtor  for  an 
assignment  of  his  estate  and  eiiects 
nnder  the  InsolTcnt  Act  of  1864, 
sec.  3,  sub-sec.  %  and  it  appeared 
in  OTidence,  on  the  debtor's  peti- 
tion to  stay  proceedings,  that  one 
of  the  creditors  had  made  the  de- 
mand solely  in  order  to  obtain  pay- 
ment of  the  amount  due  him. 

Held  :— That  the  demand  was 
**  made  without  reasonable  grounds, 
''and  merely  as  a  mean  of  en- 
''  forcing  payment,**  and  was  there- 
fore contrary  to  the  insolvent  act, 
see.  3»  sub-sec.  3,  and  therefore 
that  the  conclusions  of  the  peti- 
tion to  stay  proceedings  must  be 
awarded. 

Lacombe,  et  al,  and  Lanctot, 


Deux  créanciers,  dont  les  cré« 
an  ces  s'^élevaient  en  tout  à  plus  de 
$500,  firent  une  demande  contre 
leur  débiteur  pour  une  cession  de 
ses  biens  et  efifets  en  vertu  de 
l'Acte  de  fiiillite  de  1864,  sec  9^ 
sons-sec.  2,  et  il  apparut  par  la 
preuve  sur  requête  du  débiteur  pour 
suspendre  les  prooéduTes,  que  Vnn 
des  créanciers  n'avait  fait  cette  de- 
mande que  dans  le  but  d'obtenir 
paiement  do  montant  qui  lui  était  di^. 

Jogé  : — Que  la  demande  avait  été 
faire  **  sans  motib  raisonnables, 
*'  seulement  comme  moyen  de  le 
**  forcer  à  payer,"  et  était  par  con- 
séquent contraire  an  dit  acte  de 
faillite,  see.  3,  sous- sec  3,  et  par- 
tant qne  les  cnnoinsions  de  la  dite 
requête  pour  suspendre  les  preeé- 
dures  devaient  étie  aooordéea. 
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f NTERDIT.—  Vid$  CtTiÂTaLXK. 

INTERLOCUTORY  JUDGMENT.- Fide  Appeal. 

INTERPRETATION  D'ACTE. 


Jleld,  in  the  Superior  Court  : — 
That  the  deed  produced  in  the  cause 
was  not  to  be  considered  a  deed 
conveying  the  property  of  the  im- 
moveables therein  describ'd,  and 
that,  consequently,  the  opposition 
iDiMt  be  maintained. 


Jugé,  en  Conr  Supérieure  : — Qne 
l'acte  produit  danti  la  cause  ne  de«* 
vait  pas  être  considéré  comme  .un 
acte  translatif  des  propriétés  immo- 
bilières y  désignées,  et  que,  par 
conséquent,  Poppoaition  devait  «Ira 
maintentifl* 
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In  review  :— That  the  deed  ex- 
plained by  the  circumstanoeë  under 
which  it  had  been  made,  as  well  as 
by  the  pesseasion  it  gave  to  the 
parties,  must  be  considered  as  oon- 
veyinpr  a  riffht  of  property,  and  the 
opposition  dismiRsed. 
Badeau  vs,  Guay  et  Badeau, 
INVENTAIRE,  Refus  dk  faibb.— Ficle  Contrainte  pae  corps. 
JU6£  DES  SESSIONS  DE  LA  PAIX.— Fu<e  Practice,  Muwici- 

pality's  Rights. 

JUGES  DE  PAIX.— Fi(i6  Malicious  Aresst.— Notice  or  Motion. 

JUDGMENT  CREDITOR.— Fïiie  Execution  or  Judgment. 

JURIDICTION.- Superior.  Court. 


En  réyision  :-— Que  l'acte  étant 
expliqué  par  lea  ciroonstancea  sous 
lesQuelles  il  avait  été  fait,  ainsi  que 
par  la  jouissance  qu'il  aocorduit  aux 
parties,  on  devait  le  considérer 
comme  translatif  de  propriété,  et 
renvoyer  l'opposition. 
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Held:— lo.  That  the  Superior 
Court,  or  a  Judge  of  such  Court  in 
vacation,  has  jurisdiction,  in  virtue 
of  the  Con.  Stat,  for  L.  C,  cap.  88, 
to  inquire,  upon  petition,  requête 
libetlée,  presented  for  that  purpose, 
of  the  validity  of  the  election  of  a 
bank  director  ;  inasmuch  as  an  in- 
corporated bank  must  be  considered 
as  a  public  corporation. 

2o.  That  a  writ  in  the  nature  of  a 
atio  toarrantOf  issuing  in  virtue  of 
tne  provisions  of  the  said  Con.  Stat, 
for  L.  C,  cap.  88,  must  be  address- 
ed to  a  bailiff  of  the  Superior  Court, 
to  be  by  him  served  and  returned, 
and  not  addressed  to  the  defendant 
in  the  cause. 

3o.  That,  in  the  case  submitted, 
the  affidavits  produced  in  support 
of  the  declaration,  or  requête  libel' 
Ue,  of  the  plaintiff,  were  sufficient. 

Henry  «a.  Simard. 


Jugé:— lo.  Que  la  Cour  Supé- 
rieure, ou  un  Juge  de  telle  Cour  en 
vacance,  a  juridiction,  en  vertu  du 
Stat.  Réf.  du  B.  C,  chap.  88,  de 
s'enquérir,  sur  requête  libellée  pré- 
sentée A  cet  effet,  de  la  validité  de 
l'élection  d'un  directeur  d'une  ban* 
que  ;  en  autant  qu'une  banque  in- 
corporée doit  être  considérée  comme 
corporation  publique. 

2b.  Que  le  bret  de  la  nature  d'un 
bref  de  quo  toarranto,  émanant  en 
vertu  des  dispositions  du  dit  Stat. 
Réf.  du  B.  C.,  chap.  88,  doit  être 
adressé  à  un  huissier  de  la  Cour 
Supérieure,  pour  être  par  lui  signi- 
fié et  rapporté,  et  non  adressé  an 
défendeur  dans  la  cauae. 

3o.  Que,  dans  l'espèce,  les  affi- 
davits produits  au  soutien  de  la  dé- 
claration, ou  requête  libellée,  du 
demandeur,  étaient  suffisants. 
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JURIDICTION.— FtVfe  Practice,  Municipalitt's  Rights. 

JURY  TRIAL.— Fîiie  Trial  bv  Jury. 

LEGACY. — Vide  Curator.— Matrimonial  Rights. 

LOCOMOTIVES.  —  Fide  Immeuble  par  destination. 

MALICIOUS  ARREST.— Liability. 


In  an  action  for  malicious  arrest 
and  imprisonment  brought  against 
two  magistrates,  and  also  against 
the  complainant,  and  the  bailiff 
who  eonveyed  the  plaintiff  to  jail. 

Held,  in  the  Superior  Court, 
Montreal  :— That  the  complatoaot 


Dans  une  action  pour  arrestation 
et  emprisonnement  malicieux  con- 
tre deux  juges  de  paix,  et  aussi 
contre  le  plaignant,  et  l'huissier  qui 
avait  conduit  Te  demandeur  en  pri- 
son. 

Jugé,  dans  la  Cour  Supérieure, 
Montréal  :— Que  le  plaignant  avait 
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had  acted  with  noalioe,  and  that  the 
magistrates  had  lent  themselfes  to 
hie  view»  and  had  issued  an  illegal 
warrant. 

Id  appeal:— lo.  That  the  com- 
plainant had  good  ground  for  mak- 
ing his  affidavit  before  the  magis- 
trates, but  had  not  participated  in 
any  of  the  subseouent  proceedings; 
that  the  bailiff  nad  in  good  faith 
executed  the  magistrates  warranty 
and  that  as  sgainst  the  complainant 
and  bailiff,  the  action  must  be  dis- 
missed. 

2o.  That  the  magistrates  had  is- 
sued  an  illegal  warrant  and  were 
liable  to  the  plaint ifi  in  damagesi 
butlhat  the  sum  awarded  by  the 
Court  below  was,  under  all  the  cir- 
camstanoes^  excessiTe. 

JBiêsonnette,  et  al^  and  BornaU. 


agit  malicieusement,  et  one  les 
juges  de  paix  s'étaient  prêtes  à  ses 
▼ues,  et  avaient  émané  un  warrant 
illéffal. 

En  appel  : — lo.  Que  le  plaignant 
avait  de  bonnes  raisons  pour  faire 
son  affidavit  devant*  les  juges  de 
paix,  mais  n'avait  nullement  par- 
ticipé dans  les  procédures  suDsé- 
quentes;  oue  l'huissier  avait  agit 
de  bonne  foi  en  exécutant  le  war- 
rant des  juges  de  paix,  et  que  quant 
au  plaignant  et  à  l'huissier,  l'action 
devait  être  renvoyée. 

2o.  Que  les  juges  de  paix  avaient 
émané  un  warrant  illégal  et  étaient 
passibles  de  dommae^es  envers  le 
demandeur,  mais  que  la  somme  ac- 
cordée par  la  Cour  inférieure  était, 
sous  toutes  les  circonstancesy  ex- 
cessive. 
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MALICIOUS  ARREST.— Fiife  Capias  AD  Respondendum. 
MANDAT. — Pouvoirs  qu'il  confers. 


The  respondent  sold  to  the 
lanta  quantity  of  futtocks  of  cer- 
tain sizes,  set  forth  in  written  con- 
tracts signed  by  them  respectively. 
It  was  covenanted  that  the  appel- 
lant should  send  a  man  to  work  for 
the  respondent,  and  superintend  the 
getting  out  of  the  futtocJLs,  the  ap- 
pellant agreeing  to  receive  every- 
thing marked  off  for  her  by  the 
man  she  would  select  for  that  pur- 
pose. The  respondent  tendercKi  to 
the  appellant  a  quantity  of  futtocks 
whicn  were,  although  marked  off, 
under  size  and  of  an  inferior  qua- 
lity, which  she  refused  to  accept  : 

Held  :— That  the  mandat  of  the 
man  so  selected  by  the  appellant 
only  extended  to  judge  of  tne  qua- 
lity of  the  futtocks  got  out  by  the 
respondent  ;  that  he  had  nothing  to 
do  with  their  size,  which  was  fixed 
by  the  contract,  and  that  he  had 
no  power  or  authority  to  bind  the  ap- 
pellant by  marking  of!  futtocks  that 
were  not  of  the  sizes  and  quality 
stipulated. 

VanfeUon  and  Mann 


L'intimé  vendit^  et  l'appelant 
acheta,  une  quantité  de  courbes^ 
futtocks,  de  certaines  dimensions» 
établies  par  contrats  sous  seing  pri- 
vé. Il  fut  convenu  que  l'appelante 
enverrait  un  homme  travail  1er  pour 
l'intimé,  et  pour  surveiller  la  con- 
fection des  courbes,  l'appelante 
s'obligeant  de  recevoir  tout  ce  que 
l'homme  choisi  par  elle  pour  cet 
objet  marquerait  comme  recevable. 
L'intimé  offrit  à  l'appelante  una 
quantité  de   courbes    qui    étaient, 

Quoique  marquées,  an  dessons  des 
imen^ions  voulues  et  de  qualité 
inférieure,  lesquelles  elle  refusa 
d'accepter  : 

Jugé  :— Que  le  mandat  de  l'indi- 
vidu choisi  par  l'appelante  ne  s'é- 
tendait qu'à  juger  de  la  qualité  des 
courbes  fournies  par  l'intimé  ;qa'il 
n'avait  rien  à  faire  avec  leurs  du 
mensions,  qui  étaient  établies  par 
le  contrat,  et  qu'il  ne  pouvait  lier 
l'appelante  en  marquant  des  cour- 
bes qui  n'étaient  pas  des  dimen- 
sions voulues  et  de  la  qualité  sti- 
pulée. 
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MARIAGE.— Dbnevm  db  C abba^tiow. 


HéM  :— lo.  That  a  proteftant  mi- 
nister is  liable  in  damages  for  cele- 
brating the  marriage  of  a  minory 
daughter  of  the  plaintiff,  wlthoat 
the  plaiatifTs  knowledge^ and  con- 
sent ;  and  this  notwithstanding  lie 
acted  by  virtae  of  the  marriage 
licenae  usaalJy  issued  in  such  caws. 

2o.  That,  under  the  circumstances 
of  the  case,  such  damages  will  he 
testricted  to  one  hunched  dollars 
ttnd  costs  of  the  lowest  class  of  ae- 
tions  in  the  Superior  Court. 

Mignautt  vê,  Bonar, 


Jugé  : — lo.  Qu'un  ministre  pro- 
testant est  responsable  en  domma- 
ges pour  la  célébration  do  mariage 
de  la  fille  mineure  du  demandeur, 
hors  la  connaissance  de  ce  dernier 
et  sans  son  consentement  ;  et  ce 
nonobstant  qu'il  fût  muni  de  la 
iioence  ordinaire  en  pareil  cas. 

2o.  Que,  dans  les  circonstances 
de  la  cause,  les  dommages  seront 
restreints  à  la  somme  de  <»nt  pias- 
tres et  les  frais  de  la  dernière  classe 
d'action  de  la  Cour  Supérieure. 
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MATRIMONIAL  RIGHTS.— Ftila  Apfkal,  fMmaocirroBT  Jvoo- 

MUNICIPAL  ACT,  ErrxcT  cf.— Fîrfe  Appkal.— Ehpibtsmbkt. 

MUNICIPALITY»    Liabilitt  or.  —  Vide  Procès -Verbal.  —Roads. 

MUNICIPALITY,  Obuqatiohs. 


Held  : — That  municipalities  have 
no  right  to  impose  upon  the  Grand 
Trunk  Railway  Company  of  Cana- 
da, the  obligatiou  of  performing 
works  in  relation  to  puolic  roads, 
indei>endently  of  those  required  for 
its  railway. 

ha  Corporation  de  la  paroisie  de  Saint- Liboire,  et  la  Compa^ 
gnie  du  Grand  Tronc  de  Chemin  de  Fer  du  Canada, 

NEIGHBOURS.— Ftde  pBomixTAmts  RiYSBAnis. 
NEW  TRIAL,  roR  Fbu>mt. 
Held  :— That  in  a  case  of  felony  |     Jugé  :— *Que  dans  le  oris  de  ft» 
ao  new  trial  can  legally  be  had.       I  lonie  mi  nouveau  procès  ne  pent 

I  être  accordé. 
The  Atty.^Gen,  pro  iUgina  vi.  D^houtt.  486 

NOTICE  OF  MOTION.-^SuvricisiiOT.— Practice. 


Jugé  :^Que  les  municipalités  ne 
.peuvent  imposer  à  la  Compagnie 
du  Grand  Tronc  de  Chemin  deFer 
du  Canada,  l'obligation  de  faire  des 
travaux  de  communication  publi- 
que, indépendants  de  ceux  qui  sont 
requis  pour  la  voie  ferrée. 
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A  notice  of  action  to  a  person 
Boting  as  a  constable,  under  the  14 
ftnd  15  Vic,  cap.  64,(Con.  Stat.L.C, 
cap.  101)  stated  the  caupo  of  action 
to  the'  efi«ct  following  :  <<  For  that 
**  vou,  on  the  20th  day  of  Decern - 
<'  ber,  1864,  unlawfully  did  appre- 
'**  hend  and  seize  A.  B.,  and  untaw- 
^  fully  did  kee^  him  a  prisoner 
^  for  a  long  space  of  time,  to  wit  : 
**  for  the  space  of  four  davs,  and 
**  other  wrongs  to  the  said  A.  B., 
'«aiendid,&c.'' 


Un  avis  de  motion  à  une  per- 
sonne agissant  comme  constable, 
sous  Pacte  de  la  14  et  15  Vict., 
chap.  54,  (Stat.  Réf.,  B.-C,  chap. 
101)  énonçait  la  cause  d'action 
comme  suit  :  '<  Parce  aue,  le  20e 
**  jour  de  décembre  1864,  vous  avez 
'<  illégalement  pris  et  détenu  A.  B., 
*<  et  Pavez  illégalement  retenu  pri- 
'<  sonnier  pour  on  long  espace  de 
<<  temps  savoir  :  pour  l'espace  de 
'<  quatre  jours,  et  autres  torts  envers 
«  le  dit  A.  B.|  avez  commis^  efo.'* 
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Heldt-^After  m  ▼•idkH  mhrmi 
of  the  plaintiff,  upon  points  reser- 
'ved  at  the  trial  :— lo.  That  an  omis- 
Mon  to  state  in  the  notice  the  place 
where  the  injury  complained  of 
was  sustained,  was  fatal  to  the 
plaintiff's  right  to  reco?er  s  Jndff- 
ment  for  the  defendant,  as  in  the 
ease  of  a  non-suit,  given. 

So.  That  the  plaintiff,  in  hie. 
ptoof^  must  be  limited  to  the  day. 
and  the  occasion  stated  in  his  no- 
tice and  declsFation,  when  the 
defendant  had  been  sworn  in  as  a 
constable  $  and  that  he,  the  plain* 
tiff»  could  not  extend  such  proof  to 
the  acts  of  the  defendant  of  the  pre- 
Yious  dav,  when  the  plaintiff  was 
arrested  by  him,  acting  as  a  private 
individual,  so  as  to  obtain  damages 
as. arising  from  them. 


Jngét-«-AprésYerdiot  en  faveur 
du  demandeur,  sur  questions  réser* 
véesan  procès  :>-lo.  Que  l'ôims^ 
sien  d'énoncer  dans  l'avis  la  plaor 
où  l'injure  dont  on  se  plaignait 
avait  été  commise,  était  latal  anx 
droits  de  recouvrement  du  deman* 
deur  :  Jugement  pour  le  défendeur^ 
comme  dans  le  cas  d'un  rum-mntf 
rendu. 

2ô.  Que  le  demandeur,  devait 
être  restreint,,  dans  sa  preuve,  air 
jour  et  à  l'occasion  énoncés  dans  sa 
notice  et  dans  sa  déclaration,  quand 
le  défendeur  avait  été  asseoneoté 
comme  constable  ;  et  (jue  lui,  le  der^ 
mandanr,  ne  pouvait  faire  porter 
-cette  preuve  sur  les  actes  du  défen- 
denr  de  la  journée  d'avant,  quand  le 
demandeur  avait  été  arrêté  par  luiji, 
agissant  en  sa  qualité  privée,  de  ma- 
nière à  obtenir  des  aommagea  ré- 
sultant d'iceuz. 


Betterwworth  vs.  Bough, 

NOTICE  OF  COMPLAINT.— Wrfe  TltwiTV  House. 

NOVATION.-- Fuie  PaomssoaT  Nota. 

NULLITÉ  B'ADJUOICATION,  pab  Sbkrit. 
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Held  .«-«'That  a  pecsoa  opesly 
and  peaceably  in  possession  ot  a  lot 
of  laud,  seizea  and  sold  by  the  she- 
riff for  a  debt  due  by  his  auteur, 
can  bring  a  direct  action  against 
the  plaintiff  who  became  the  (uU»- 
dicaiaire,  and  against  the  de&n» 
dant  and  sheriff,  to  be  declared  ttie 
proprietor,  and  have  the  adjudica- 
tion set  aside  as  null  and  void  as 
having  been  made  super  «on  d^ 
minOf  and  this  without  filing  any 
opposition,  or  taking  any  othec  pro- 
taaedkiga  in  the.  cause  wherein,  the 
adjudication  was  made. 

Tetaier  w.  BwnjomeUi,  el  aL 


Jug6:— (toi'ane  personne  paUt- 
quement  et  paisiblement  en  possess 
sion  d'un  lot  de  tene^  saisi  et  vetida 
par  le  shérif  pour  une  dette  due  par 
son  auteur,  peut  porter  une  action 
directement  contre  le  demandeur 
qui  est  devenu  l'adjudioataire,.  et 
contre  le  défendeur  et  le  shérif  ' 
pour  être  déclaré  propriétaire,  et 
fake  mettre  l'adjudication  ds  côtét 
comme  nulle  et  non  avenue  comma 
ayant  été  faite  êuper  nofi  domMOf^ 
et  ce  sans  la  production  d'aucune! 
opposition,  ou  sans  avoir  adopté  anr 
cune  antre  procédure  dans  ia.caiUMr 
où  l'adjudication  avait  été  faites 

l» 
ONUS  PROBANDL— Fuie  CraAToR^— Gbois  NKOLioENCS.^T^um^ 

PORT  DK  MARCi9ANni8XS»-^WlLL,  TaJUIDITY  QT. 

PAROL  EVIDENCE.— rû<4  Actes  sa  CoMMKBcs«-<4kM«s. 

PATENT,  FOR  Lots.— Ftiie  Crown  Lots. 

P£TlTION.r-rii{e.lsPRisR  d'Ihstakcb. 

PHOTOGRAPHY.-- Fiiie  Aotx  ob  CoM«mica* 


626 


PLEADINGS.-*Skpasatior  oi  Bikns. 

Held  : — That  the  absence  of  alle- 
gation» in  an  action  by  a  woman 
9éparée  de  biens  contracluellement 
from  her  husband,  of  the  deed  esta- 
blithins  such  separation»  mast  be 

Ïtleaded  by  an  exception  to  the 
brm,  and  not  by  a  défense  au  fonds 
en  droit. 

Walker f  et  vit,  et  ta  Corporation  de  la  ville  de  Sord. 
PLEADINGS.—  Fide  Prom issort  Notc— Rectification  dk  Rboistrb 


Jugé:— Que  le  défaut  d'alléga- 
tiooy  dans  une  demande  par  une 
femme  séparée  de  biens  contrac* 
tuellement  de  son  mari,  du  titre 
établissant  cette  séparation,  doit 
être  invoqué  par  exception  à  la  for-* 
me,  et  con  par  défense  au  foods  en 
droit. 
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PRACT1CE.^Artici7Lation  or  Facts. 


Held  :— That  in  the  case  of  a  de- 
fendant sued  upon  a  foreign  judg- 
ment, the  Court  will  grant  a  motion 
that  the  plaintiff  produce  the  note,  or 
bill  of  particulars,  upon  which  the 
said  judgment  was  based. 


iioppockf  et  al,  vs.  Deniers, 


Jugé  :— Que  dans  le  cas  d'un  dé- 
fendeur poursuivi  sur  on  jugement 
rendu  à  l'étranger,  la  Cour  acoor- 
dera  une  motion  que  le  demandeur 
produise  le  billet,  ou  compte  de 
particularités,  sur  lequel  le  dit  juge- 
ment a  été  rendu. 
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AsaïQHMEMT. 


Held  :— That  an  action  en  sépara- 
tion de  biens  may  be  brought  ont  of 
the  district  where  the  parties  hare 
their  domicile,  if  the  service  be  a 
personal  service  upon  the  defen- 
dant, within  the  district  where  the 
•ait  ia  brought. 

Harnais  et  Xavier  dit  St,  Jean. 


JuRé:— Qu'une  action  en  sépa- 
ration de  biens  peut  être  portée  hora 
du  district  oil  les  conjoints  sont  do- 
miciliés, pourvu  que  l'assignation 
soit  donnée  personnellement  an 
défendeur,  dans  le  district  où  l'ac- 
tion est  ainsi  portée. 
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Motion  to  amend. 


Held  :— That  where  a  defendant 
moved  before  enquête  to  amend  his 

S  lea  on  payment  of  costs,  on  affi- 
Rvit  to  the  effect  that  from  absence 
from  the  country,  and  from  sick- 
ness, he  had  been  unable  to  give 
proper  instructions  to  his  attorneys, 
and  afterwards  made  a  similar  mo- 
tion at  the  hearing  on  the  merits, 
both  of  which  motions  were  reject- 
ed, the  Court  of  Review  will  re- 
▼ene  the  final  judgment  rendered 
and  allow  the  defendant  to  plead 
de  novo,  on  payment  of  all  costs, 
considering  that  sufficient  cause 
had  been  shewn  to  authorise  the 
amendment. 


LoÊsU  vs.  Bro»n, 


Jugé  :— Que  lorsqu'un  défendeur 
a  fait  motion  avant  l'enquête  pour 
amender  son  plaidoyer  sur  paiement 
des  frais,  s'appuyant  sur  on  affida- 
vit déclarant  que  par  suite  de  son 
absence  du  pÂys,  et  par  maladici 
il  lui  avait  été  impossible  de  don- 
ner les  instructions  nécessaires  à 
ses  procureurs,  et  lorsque  ce  défen- 
deur a  depuis  fait  une  motion  sem- 
blable, lors  de  l'audition  anx  mé- 
rites, ces  deux  motions  ayant  été 
rejetées,  la  Cour  de  Révision  ren- 
versera le  jugement  final  rendu,  et 
permettra  an  défendeur  de  plaider 
dé  novo  80 r  paiement  de  tous  fraisy 
considérant  que  le.  défendeur  avait 
donné  des  motifs  suffisants  pour 
antoriser  l'amendement. 
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Moricipautt's  Bights. 


Held  :  —  lo.  That  a  prosecution 
in  Tirtue  of  the  Coas«  Stat,  for 
L.  G.|  cap.  6,  for  selling  spirituous 
liquors  without  a  license,  ma.j  be 
brought  in  the  name  of  a  Municipal 
Connoily  and  that  such  council  is 

Siaiified  to  prosecute  in  yirtue  of 
e  24ih  Vict.y  cap.  29^  sect.  4,  sub- 
sect.  20. 

2o.  That  a  conviction  under  the 
authority  of  the  said  act  by  a  Judge 
of  the  Sessions  of  the  Peace,  cannot 
be  brought  before  the  Superior  Court 
by  certtorari. 


Jugé:— lo.  Qu'une  poursuite  en 
▼ertu  du  chap.  6,  Stat.  Kef.  du  fias- 
Canada,  pour  Tente  de  liqueure 
spiritueuses  sans  licence,  peut  être 
instituée  au  nom  d'un  Conseil  Mu- 
nicipal, et  que  tel  conseil  a  quiilitè 
pour  poursuirre  en  yertu  de  la;24 
Victoria,  chap.  29,  sec.  4,  sous-seo. 
20. 

2o.  Qu'une  conviction  rendue 
sons  l'autoriié  du  dit  acte  par  un 
Juge  des  Sessions  de  la  Paix,  ne 
peut  être  portée  devant  la  Cour  Su- 
périeure'par  certiorari. 
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Ex  parte  George  VaïUanajurt. 
PRACTICE.— Ftiie  Appbal,  Intcrlocutoey  Judomxxt.— Cbhtioiu- 
RI.— Deposit. — Imscbiptiom  a  L'ENaucTc.  —  Promissoat  Note.— 
Repbise  d'Instance.— Saisie-Aebet. 


PRESCRIPTION. 

Held  :— That  the  prescription  of 
five  years  against  promissory  notes, 
is  not  a  simple  presumption  of  pay- 
ment, but  an  absolute  prescription 
which  can  only  be  interrupted  by 
a  formal  acknowledgment  of  the 
debt. 

Bowker  and  Fenn, 


-Pbomissory  Note. 

Jugé  :— Que  la  prescription  de 
cinq  ans  contre  les  billets,  n'est  pas 
une  simple  présomption  de  paie- 
ment, mais  une  prescription  abso- 
lue, qui  ne  peut  être  interrompue 
que  par  une  reconnaissance  formelle 
de  la  dette. 
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PRESCRIPTION.— Fuie  Matrimonial  Rights.— Promissory 
Notes. — Regtipication  de  Registre. 

PRESENTATION.- riVIe  Promissort  Note. 

PREUVE  PAR  ECRIT.— Fi((e  Acte  de  Commerce^ 

PRIVY  COUNCIL.— Fide  Appeal,  Interlocutory  Judgment.— 

Appeal. 

PRIVY  COUNCIL. 


Held  :— That  there  is  no  appeal 
to  Her  Majesty  in  her  privy  council, 
from  a  judgment  of  the  court  of 
appeals  upon  an  appeal  from  an 
interlocutory  order. 

Lacroix  et  Moreau, 


Joffé  :— Qu'il  n'y  a  pas  appel  à 
Sa  Majesté  en  son  conseil  privé, 
d'un  jugement  de  la  Cour  d'appel 
sur  appel  d'un  jugement  interloen- 
toire. 
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PROCÈS-VERBAL.— Necessity  of 


Held:— lo.  That  the  establish- 
ment and  opening  of  a  road  by  a 
Municipality,  in  1859,  could  only 
be  made  upon  the  procèê-verbal  of 
a  person  appointed  by  the  Munici- 
pal Councui  with  the  powers  of  su- 


Jugé:— lo.  Que  l'établissement 
et  ouverture  d'un  chemin  par  une 
municipalité,  en  1859,  ne  pouvait 
être  que  sur  procés-verbal  d'une 
personne  déléguée  par  le  conseil  de 
fil  monioipalitay  avec  lea  poQVoini 


perintendatit  of  ft  county,  gi^ing" 
notioeofbis  proceedings;  aiâ  that 
toch  procéê-vetèal  could  not  be 
homologatad  uoleM  notice  of  such 
bomoIojzatloQ  was  given ^ 

3o.  That  OQ  demand  to  annal  a 
■ale  made  hj  the  municipality,,  by 
teaaon  o£  default  of  payment  of  the 
partition,  the  defendant  could,  by 
an  answer  to  the  exception  of  the 
deftindant,  iuToke  the  noliity  ot  a 
by-law  subsequent  to  the  one  he 
complained  oL 

3o.  That  a  party  has  a.  direct  ac- 
tion, by  reason  ot  the  nullity  of  a 
by-law,  without  the  necessity  of 
making  a  demand  of  reTision  or  of 
ftppeai  from  aeeh  l^*-law. 


dè>Mirftitlradant  de  Comté,  en  dtm* 
nant  avis  de.  m  procédure  ;  et  oae 
ce  procés^verbai  ne  pouvait  être 
homologué,,  à  moins  qu'avis  nPen 
eût  été  donné. 

2o.  Que  sur  demande  en  nullité 
de  vente  faite  par  la  municipalité) 
pour  dé&ut  de  paiement  de  la  ré* 
partition,  le  demandeur  pouvait^ 
par  une  réponse  à  Pexœptioti  des 
défendeurs,,  invoquer  la  nullité  d'un 
règlement  subséquent  à  celui  dont 
:  il  se  plaignait» 

3oé  Qu'une  partie  a  l'action  di- 
recte résultant  de  la  nullité  d'us 
règlement!  sans  être  obligée  de 
prendre  la  voie  dé  révision  oh  d'kp* 
pei;du  oQglement. 
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PROMISSORY  NOTE.— Acts  b«  Brevet,  Indorsement 


Held;— That  a  note  tn  brevet 
payable  to  A.  B.  or  his  order,  can- 
not be  indorsed  by  a  blank  indorse- 
ment. 

SembiU  :  That  it  may  be  by  in- 
dbrsemeut  in  full. 

Brunei  «t.  LaUmdef  e^aL 


Juffé  :--Qa'tiQ  billet  en  brevet 
payable  à  A.  B.,  on  ordre,  ne  peut 
être  endossé  par  un  endossement 
en  blanc 

Il  semble  é*  Qu'il  peut  être  en«* 
doisépai endossement  spécial. 


Date  or  the  Note. 


Helff  :--TKatthe  date  of  a  pro- 
missory note  is  proof  that  such*  note 
Was  made  on  tae  day  of  its-data,, 
and  that,  in  the  case  submitted,  tha 
party  could  not  prove  that  the  note 
nad  oeea  made  upon  a  day  posterior 
to  its  date,  and  that  the  note  in 
consequence  fell  within  the  opera- 
tion of  a  subsequent  deed  of  compo- 
aition.betwjeen  the  respondents. and 
ti^eir  creditors,  among  whom  wae 
tha  appellant. 

BiMintet  Oiro99^  tfof. 


Jbgéi— -Que  Ik  dkte  écrit»  sur  nn 
billet  fait  preuve  qne  le  billet  a  été 
£ait  oe  jour  là,  et  que»  dans  l'espèce, 
la.  partie  demanderesse  ne  pouvait 
prouver  que  le  billet  avait  été  fait 
aune  data  pcetétienre;  et  qn^en 
oonséquence  '  le  billet  en  Question 
tombait  sous  l'opération  d'un  acte 
d'atermoiement  subséquent  entre 
i  les  intimés  et  leurs  créanciers,-  au 
nombre  desqnela  était  l'appelant. 


JvDOXEirr  ON  Note. 


Held  :— That  upeii  aotion  brought 
upon  a  promissory  note  against  co- 
partners, who  have  £iiled  to  put  in 
a  plea,  judsment  may  be  rendered 
Without,  itslieing.  necessary  to  go  to 
proof. 

Ftkih  eêoL  eC:  FrnmH^  \eiMk 


Jogéfi-^ue  ear  poursuite  fondée 
sur  un  billet  promisaoire  contre  des 
associés,  en  oè&ut  de  plaider,  jpge* 
ment  peut  étce  rendu  sans  qu'il  soit 
oéoeasaire  de  &ire  aucune  preuve* 
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NOTATIOH. 


Veld:— lo.  Thftt  a  writing  me- 
t«ly  certifying  that  a  person  is  in- 
debted unto  another  in  a  certain 
aum  of  money,  is  not  negotiable  as 
a  promissory  note. 

2o.  That  the  acceptation  of  a 
promissory  note  by  a  creditor  from 
nia  debtor,  does  not  effect  a  nova- 
tion of  his  debt,  and  that  he  can 
always  bring  is  action  upon  the 
original  debt. 

Hosyf «0,  eiaLvê.  Dufaur. 


Jugé:— lo.  Qu'un  écrit  oonsta- 
tant  seulement  qu'une  personne 
doit  une  certaine  somme  A  une 
autre,  n'est  pas  négociable  comme 
billet. 

2o.  Que  l'acceptation  d'un  billet 
promissoire  par  un  créancier  des 
mains  de  son  débiteur,  n'opère  pat 
une  nofation  de  sa  créance,  et  qu'il 
peut  toQJours  porter  une  action  sur 
la  dette  uriginaire. 


Prâctioc. 


Held  :— That  on  a  plea  of  want 
of  consideration  to  an  action  on  a 

Sromissory  note,  the  defendant  will 
e  bound  to  produce  the  affidavit 
required  by  the  Con.  Stat.,  L.  C, 
oap.  83,  sec.,  86,  sub-sec.  3. 
JUtfy,  et  al.  9$.  0*ConneU. 


Jugé  :—  Qoe  dans  nne  action  iar 
billet  promissoire,  le  plaidoyer  qne 
le  défendeur  n'a  reçu  aucune  va- 
leur, devra  être  soutenu  de  l'affi* 
davit  requis  par  le  Stat.  Réf.  du  B. 
C,  cap.  83,  sec'BS,  sous.-seo.  2. 
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PaaSORlYTIOH. 


Held: — That  according  to  the 
provisions  of  the  Consolidated  Sta- 
tute of  Lower-Canada,  chapter  64, 
a  promissory  note  will  be  held  to 
be  absolutely  paid  and  discharsed 
five  years  alter  it  hss  become  due 
and  payable,  and  that  no  action 
npon  it  can  be  maintained,  even 
against  a  defendant  making  defaulL 

Oiardf  eioLf^i  Lamoureux. 


Jugé  :— Que  suivant  les  disposi» 
tiens  du  chupitre  64  des  Statuts  Re- 
fondus du  Bas-Canada,  un  billet 
promissoire  est  censé  absolument 
payé  et  acquitté  cinq  ans  après  son 
écbéance,  ot  qu'il  n'y  a  pas  action 
pour  en  obtenir  le  recouvrement, 
même  contre  un  défendeur  en  dé* 
faut  de  comparditre.   . 
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PaBseiiPTioK. 


Held  :— That  a  notarial  note  e» 
breffii  is  not  snfajeot  to  the  preserîp* 
tion  of  five  years,  established  by 
the  Con.  Stat,  for  Lower  Canada, 
eap.  64 

8égwn  de  LaSaUe  ei  Bergevin. 


Jugé:— Qu'un  billet  notarié  en 
brevet  n'est  pas  soumis  à  la  prse» 
criptieadecinq  ans,  étaMie  par  le 
Stat.  Bef.  pour  le  Bao-Canada,  cap. 
64» 
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PaasairrATiov. 


Held  I— That  presentation  of  a 
promissory  note  at  the  closed  door 
of  a  bank,  after  its  nsual  office 
kours,'  is  not  snoh  a  presentation 
for  pajrment  of  such  promissory 
aete  as  ia  neoessary  upon  protest 
thereofi 

fVàiten  «s.  Refffenêtein,  et  ai. 


Jugé  :-  Que  le  seul  fait  de  se 
présenter  à  la  porte  d'une  banque, 
lorsque  cette  panque  est  fermée, 
après  ses  heures  ordinaires  de  bu- 
reau, n'est  pas  une  présentation 
suffisante  pour  paiement  d'un  billet 
promissoire  telle  que  voulue  lors  da 
protêt. 
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RiOHiB-  or  A  Cévnon. 


Held  :— Iq  the  Siuperipr  Cpart, — 
ib.  That  the  hplder  of  a  promiasonr 
note  is  bound  onl^  to  délifer  bucd 
Bote  to  a  çautiofk  on  notariiU  tender 
hf  «noh  caution  of  the  amount  due, 
an,d  10  Qot  bound  to  9;»eou|e  ^aJ 
fermai  subrogation. 

So.  Th^t  in  an  action  amnet  the 
makoFB  and  onution,  the  Tatter  was 
bound  to  renew  his  tender  imd  offer 
in  Court. 

r  80.  That>  in  the  case  submitted^ 
Ihft  insolfenoy  of  the  makers  of  the 
note  was  proved  to  have  tal^ftn 
p]aoe  after  tne  tender. 

In  Appeal  (TrJudgiBeatooafiriiied 
W  the  gnraodficst  above  stiUed. 


Jugé  :— Dans  la  Cpnr  ^DÇ^enre»- 
— to.  Que  le  porteur  d'un  biHet  pro--^ 
missoire  est  seuli^ment  tenu  de  li' 
▼rer  tel  billet  à  une  caution  sur 
offre  par  telle  oantion  dv  montant 
dû«  et  n'est  pas  tenu  de  lejire  une 
subrogation  formelle. 

3o.  Quedans  une  action  cpntrt 
les  faiseurs  et  la  cautiguy  ee  derniof 
ètult  tenu  de  renouToler  yes  ofiee 
en  Cour. 

3o.  Que>  dans  l'espèce,  l^insolva- 
bilité  des  faisenia  da  billfl  éuit 
prouvée  avoir  eu  lien  après  les 
offres. 

£a  Appisl  ^-^JBgeBleDt  eeninné 

SI  le  motilci>4iesswpiiemièi«BeBl 
une. 
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Itoee  ai^  AâeDonaid^  etak 
PROMISSORY  NOTKS,— VUk  iNDOMniini^-^Iirjim»  y^^m^r 

PaxscaifnoH. 

PROOF.-*  Fide  Action  HvPoxiUf«4U»*-'*^iu>ss  Nbouoikob. 

P)itOP8l£TAI]^  {tIV£»AINS,*^D|IAlTs  *^f. 


lietd:^lo.  That  riparian  pro- 
prietors on  adjacent  lots,  but  holding 
nnder  the  same  original  title,  may 
make  such  compact^  or  stipulation 
with  respect  to  the  use  of  the  water 
of  the  streap  or  liver  flowing  along 
dieir  nropertiee  respectirely  as  thej 
may  think  proper. 

2o.  That  the  natural  use  of  ^w^ 
ing  water,  nnder  the  common  law, 
Mn$ofc  be  restiioted  \if  anifieial 
meaii^  or  by  the  agreements  or 
gtipntalioils  of  rîpari^  neighbonrs. 


ffamdf  €taLv$.  The  Mayor ^  et  al. 

PROTESTANT  MINISTER.-- FïiCe  ICabuoi. 
PROVINCIAL  ARBITRATOBS— FOe  Appbau 
QTTO  WARRANTO.— «BCiasijPT  of  Ai^çiAtït. 


Jugé.'^lo.  Que  les  propriétaire^ 
rif^raips  de  lots  voisins,  mais  pos- 
sédant en  v^rtu  ju  même  titre  orî* 
ginal,  peuvent  faire  telp  contrats  on 
stipulation^  qu'ils  iogent  à  propot 
ftuand  à  ee  qui  concerne  l'^Bçage  de 
l'eau  d^nne  rivière  on  d'uQ  ôouvr 
d'eau  coulant  le  long  de  leurs  pre^ 
priélés  re^eeijves. 

9q*  Que  l'ussge  ordmaire  de  Peau 
courante,  ne  peut  étm  restreint, 
dHiprèe  W  lei  commone,  psrde» 
iqoyens  anifidela  on  par  lea  eoB* 
tentions   on   les  etipnlatioBe  ém 


13» 


9(ad  :-r-la,  That  if  entiUe  a  rniij 
|9  \jtKp  i«viuing  of  ^  wn^in  thi»  n«fme 

çHH^mipi/Hbe  made  oui  o^  a/OSdu^v^ 

So.   Thai  the  polling  of  il)fgf|| 
Klji^  in  his  &vor  will  not  per  le 


Jagéftrrlo.  Que  foçi  mimm 
l'émmfeB  4'iw  bvefdf  Ihmém» 
i'w  qBO:Wirfgftf%.  ne  MiJM^  Hé 

sante,  doit  être  piodnit. 
So.  Qne  I'enrqpelrancnt  de  voice 
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it  be  alleged  and  proved  that  soipe 
other  candidate  had  a  greater  num- 
ber of  legal  votes  polled  in  hie  flavor 
at  the  aaid  election. 
iiibb  flff.  PoÊtonn 


pasittr'J*  PéMtioa  do  eUndkla^  à 
moina  qu'il  ne  soit  allégoé  et  prouvé 
qu'un  autre  caucfidat  avait  un  plus 
gniQd  UOiatKre  de  votes  légaux  enre- 
gistrés eu  sa  faveur  à  cette  élection. 


QUO  WÂBBAlfFO.^Ff4^JoM>fOTmir. 

SLLILWAT   COMFÂKIKâ.— Ftife  ÎBJiirsroRT  os  IL^baxduuuu-^ 

RcsvotfSiBairT  of  Railway  CompaviMv 

REAL  ACTrON.— Ftde  Deposit. 

RECnïTCATIO»  DE  KBGrSTREa 


Helds-^la  That  tiie  oonreotion 
oiavegieter  bgr  stnkhig  ont  words 
stating  aocessorj  ftMtS,  that  do  not 
in  any  way  affect  the  character  of 
thé  actey  or  the  civil  status  of  persons, 
cannot  be  deinaoded  by  action. 

2o.  That  iSbtà  pMécriptIon  &t  tmt 
months  cannot  be  invoked  l^  i^  pu- 
blic officer  wha  although  in  the 
eaMviddoflBS  (Mes*,  gow  beyond 
them,  and  assumesy.  miuiciously^  to 
make  entries  unnecessarv  in  the 
aocomplishttêiit  of  hitf  mnâClons; 
itod  tfasi  i»0u^  casethe  «fcettosof 
good  flttth  deprives  such  officer  of 
the  n{^  and  nrivilegeir  grtmted  by 
law  to  ppbHecAeien,  acting  ae^sueh. 

So.  That,  m  the  caser  sttfamilted, 
the  plaintin  had  a  right  to  damages, 
and  that  a  plea  of  non  «urn  tn/or- 
mtOm  would  not  be  pefifûtièd  o» 
behalf  of  the  defendant,  inasmuch 
as  he  ou^ht  to  have  known  the  ex- 
tent of  his  obUgations^and  that  they 
did  not  extend  to  enter  in  registers 
injurioiMT  woids  in  reMoa  to  mxf 
person. 

Held^— That  a  sharcMhs  wi^ 
OOmpany  has  no  right  to  insist  nyon 
«aio^ectioivof  tha  xftgutkiB.  of  tfee 
letters  received  and.  seat  ift  ptfatioa 
to  the  aâaîrs  oC8ttd>.êo«ipaaiV'wiwta 
09àen  to  tha  ooatraiy'  have^  bem 
g^e^  bgr  ^e  dirooloca^ 


Jugé:-^lo.  Qu'on  ne  peut,  piEur 
voie  d'action,  demander  laroctiflci^ 
tion  d'un  registre  ea  y  n^mùi^m' 
des  mots  constatant  des  fiiits  accest 
soires,  qui  ne  touchent;  en  rien  aa- 
cavactèrs  de  Paote,»  ai  à  l'état  civil 
des  personnes. 

2o.  Que  lit  preflcriptioB  de  six 
mois  ne  peut  être  invoquée  par  un 
officier  public  qui,  quoique  dans 
Fexerèîoé  de  ses*  devoin^  leer  outre^ 
pasae,  et^  see  pemoet,  dans  un  but 
malîcieux,  des  cooses  non  néces- 
a&te»  à  raoodmplisfiiement  ^d^  set 
Motion»  f  et  qu'lMors  le  manque  âet- 
bonne  M  pifve  tel  officier  des  droits 
etprivil^^  aoccndés  pAr  la  loi  aux 
offlci«rs  pttbiics,  agissant  ûommë^ 
tels. 

3o.  Que,  dans  l'espèce/  le  deman^ 
deur  avait  droit  L  des  dommases.  et 
qtitin  idaidtdores  dé  wHt  mm  v^à/r- 
malus  ne  serait  pas  re^  de  la  part 
du  ^fendeur,  parcequ'il  devait  con- 
n^trt  ka  linEatee-de  sea^îgattous, 
et' savoir  qu^elTes  ne  s'Stendaient  pas 
è  écrire  dans  )e<  ngîetrw  dm  mots 
injurieux  &  Tadrease  d'aucune  partie. 

A  WIMPESPT^ 

Jugé:— Qu'un  actionnaire  d^una- 
compagnie  n'axas  le  droit  d'exiger 
jou'on  kû  kMsa^oonsal^rlaax^tefM 
des  lettxes  refues  e^  tt^MÎ^ea  ai» 
aujat  des  affiares  de  cette  comME>û^ 
loiaque  dea  oidrea  eoatcaîzea  ont  ê^ 
doanfif  pav  lés  difecteoMé' 
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BEGISTEBS  OF  MARRIAOE.— Ftde  Riotifioatiov  m  Bmistris. 

BEGISTRAB'S  GERTIFIG ATE.— Ftiie  Costs,  oh  Oppositiov. 

REGISTRAR'S  COSTS. 


In  an  action  by  the  sheriff  of  the 
distript  of  Montreal,  to  recover  $8.30, 
paid  to  the  registrar  of  the  County 
of  Montreal,  for  registration  of  a 
sheriff's  deec^  and  entering  discharge 
of  anterior  mortgages. 

Held: — lo.  That  the  only  sum 
l^;ally  payable  was  $3.10,  as  per 
statement  filed  with  the  defendant's 
plea. 

2o.  That  the  sheriff  was  not  jus- 
tified in  bringing  in  the  r^istrar  by 
action  en  garanlie. 


Dans  une  acdon  par  le  shérif  da 
district  de  Montréal  pour  le  recou* 
vrement  de  $8.30,  pavées  au  regis- 
trateur  du  comté  cfe  Montréal  pour 
l'enregistrement  d'un  titre  du  shérif, 
et  pour  radiation  des  hypothèques 
antérieures. 

Jugé  : — lo.  Que  le  seul  montant 
légalement  dû  était  $3.10,  ainsi 
airil  apparaissait  par  un  état  pro- 
duit avec  les  défenses  au  défendeur. 

2o.  Que  le  shérifn'avait  pas  droit 
de  pofter  une  action  en  garantie 
contre  le  registrateur. 


Baulhillier  vs.  Berthelel  and  Bouthillier  vs.  Ryland.  155 

REGISTRATION.— TBAy8FBB.—  riiie  Costs,  oh  Offositiov. 

REGISTRATION  OF  HYPOTHEC— Fuie  Hypothèque. 

REMUNERATION.— Fûle  Architectb. 

RENUNCIATION.— FxrruB  Suooessiov.— Fuie  Autorisatiov  Mabitali. 

REPRISE  D'INSTANCE.— CoMMEHT  demavdei. 

Held  : — ^That  a  demande  en  re- 
prise d'instance  by  the  party  held 
to  take  it  up^  must  be  made  by 
petition  or  by  motion,  and  not  by 
action  against  the  othef  party  in  the 
cause. 


Jugé: — Qu'une  demande  en  re- 
prise d^nstanoe  de  la  part  de  celui 
tenu  de  la  reprendre^  doit  être  fop> 
mulée  par  requête  ou  par  motion,  et 
non  par  un  writ  de  sommation  contre 
Fautre  partie  à  la  cause. 
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Oâié  et  Masse,  et  ai. 
REPRISES  MATRIMONIALES.— Fuie  Afpkai^  Istiblocutokt 

JUDOKBHT. 

REQUETE  CIVILE.— -Fiie  Afpbal,  iHrsRtocmroKT  JxnmiiBHT. 
RESPONSIBILITY  OP  A  MUNICIPALITY  FOR  ROADS. 


In  an  action  against  a  local  muni- 
cipality for  a  iroMej  in  entering 
upon  plaintiff's  land,  and  making  a 
rMd,  and  for  the  damages  thereby 
occasioned. 

ê 

Held:— That  a  mnnidpali^  can- 
not aroid  responsibility  by  invoking 
a  procis-veroal  of  a  counter  councS 
duly  homologated,  ordering  the 
making  ofarMid  I  masmuch  as  no 
talnaticii  of  the  amount  of  oompen* 


Dans  une  action  contre  une  muni* 
cipalité  locale  pour  trouble,  résul- 
tant de  prise  de  possession  d'une 
partie  de  la  terre  du  demandeur 
pour  y  fiûre  un  chemin,  et  pour  dom* 
miu^  en  conséquence. 

Jugé: — Qu'une  municipalité  ne 
peut  éviter  sa  responsiinlité  en  in- 
voquant un  proeès-verbal  d'un  con- 
seil de  comté  dAment  homologua 
oidonnant  la  confection  d'un  che* 
mb}  en  autant  qu'une  valuation  de 
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fisUioQ  to  be  paid  to  tlie  plaintiff, 
proprietor  of  the  land  taken,  had 
been  made  ,in  conforniitj  with  the 
Municipal  and  Boad  Act  of  Lower 
Canada,  sec.  60,  and  that  in  so  enter- 
ing thej  had  caused  a  trouble  to  the 
plunti^  and  were  liable  in  damages. 


la  compensation    qui  devait   être 

Sajée  au  demandeur,  propriétaire 
u  terrain,  n'avait  pas  été  faite  en 
conformité  à  Facte  des  municipa- 
lités et  des  chemins  du  Bas-Canadai 
sec.  60,  et  qu'en  prenant  ainsi  pos- 
session un  trouble  avait  été  causé 
au  demandeur,  et  que  la  municipi^ 
lité  était  responsable  en  donmiages. 
Deal  vê.  The  Corporation  of  the  7\wn  of  PhiUipeburg.  342 

DAMAGES. 


In  an  action  by  the  representa- 
tives of  a  deceased  person,  against 
the  municipality  of  a  parish,  to  re- 
cover damages  fur  his  death  by  an 
alle^  uniAfe  and  perilous  winter 
road,  causing  the  upsetting  of  a 
aleigh: 

Held  :— lo.  That  where  the  death 
is  caused,  <x  largely  contributed  to, 
by  the  imprudence  and  radhuess  of 
the  deceased,  the  action  cannot  be 
sustained. 

2o.  That,  in  the  case  submitted, 
there  was  such  imprudence  and 
rashness  on  the  part  of  the  deceased 
in  gomg  with  a  very  heavy  load  of 
hcia  de  longueur^  about  midnight, 
in  a  dark  night  afVer  a  storm  on  ilie 
previous  day;  and  in  leaving  tlie 
middle  of  the  road,  whereby  the 
sleigh  got  into  the  ditch  and  was 
upset,  falling  upon  the  deceased  and 
killing  him  on  the  spot,  whilst  he 
was  trying  to  bear  up  the  load  with 
his  shoulder. 


Dans  une  action  par  les  représen- 
tants d'une  personne  décédée,  contre 
la  municipalité  d'une  paroisse,  en 
recouvrement  de  dommages  allé- 
gués avoir  été  causés  par  l'état 
périlleux  d'un  chemin  d'hiver,  au- 
sant  renverser  un  tnùneau  : 

Jugé  :~lo.  Que  dans  le  cas  où  la 
mort  a  été  causée  en  tout  ou  en 
partie  par  T imprudence  et  l'impré- 
voyance de  la  personne  décédée^ 
l'action  ne  peut  être  maintenue. 

2o.  Que,  ilans  l'espèce,  il  y  avait 
telle  imprudence  et  imprévoyance 
de  la  part  du  défunt  en  allant  avec 
un  Voyage  très  pesant  de  bois  de 
longueur,  verc<  mmuit  d'une  soirée 
obscure,  après  une  bordée  de  nei^ 
la  journée  auparavant;  et  en  lais- 
sant le  milieu  du  chemin,  en  raison 
de  quoi  le  traîneau  s'était  engagé 
dans  le  fossé  et  y  avait  versé,  tom- 
bant sur  le  défunt  et  le  tuant  sur  la 
place,  pendant  qu'il  faisait  des  efforts 
pour  soutenir  son  voyage. 
Charbonneau  m.  The  Corporation  of  the  parish  of  St.  Martin.  143 
RESPONSIBILITY  OF  A  CORPORATION. 


In  an  action  of  damages  brought 
a^inst  the  Corporation  by  an  indi- 
vidual injured  by  a  run-away  horse  : 

Held  :— lo.  That  the  Corporation 
U  not  responsible  for  the  damages 
caused  by  the  bad  state  of  the  roads, 
although  the  streets  are  under  its 
control,  and  that  the  act  incorpo- 
n^ng  the  City  (3  k  4  Vic,  cap.  33) 
has  not  had  the  effect  of  modlQrinff 
or  altering  in  any  manner  the  3d 
Geo.  in,  cap.  5,  sec.  11. 

2o.  That  the  Corporation,  al- 
though obliged  to  prosecute  those 


Dans  une  action  en  dommages 
portée  contre  la  Corporation  par  une 
personne  qui  avait  été  frappée  par 
un  cheval  échappé  : 

Jugé: — lo.  Que  la  Corporation 
n'est  pas  responsable  des  dommages 
causés  par  le  mauvais  état  des  (me- 
mins,  bien  que  les  rues  soient  sous 
son  contrôle,  et  que  l'acte  d'incor- 
poration de  la  Cité  (3  et  4  Vict, 
cap.  33)  n'a  pas  eu  l'effet  de  modi- 
fier ou  d'altérer  en  aucune  manière 
la  39  Geo.  m,  cap.  6,  sect.  11. 

2o.  Que  la  Corporation,  quoique 
obligée  de  poursuivre  ceux  qui  sont 
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wha  in  ihat  Nspect,  yiobte  the 
nleir  of  Poliody  is  not  reeponsibleibr 
cUimagea  redaiting  from  tue  neg^i- 
genoe  of  proprietors  or  lessees. 


en  ooniraventioQ  6009  ce  rapport 
avec  les  lois  de  police,  n'est  pas  re» 
poneable  des  dommages  résultant  ^ 
ta  néjjligenoe  des  propriétaires  ott 
locataires. 


QWeil  et  U  Maire  de  Quebec.  4M 

RSSHONSIBILITY  OP  A  CORPORATION.— FtVie  Chkmirs  d'hivu. 

RESPONSIBIUTY  OF  RAILWAY  COMPAjNIES, 

Held:— -Tliat  after  the  first  of 
December,  when  the  fences  upon 
ItTds  adjoining  the  railway  are 
taken  down,  the  Company  «cannot 
be  held  responsible  for  the  loss  of 
«attle  that  may  be  lei  lied  upon  its 
grounds. 


Jugé  :— Qu'après  le  1er  de  dé- 
cembre lorsque  les  cldtures  sont 
abattues  sur  les  terres  avoisinantla 
chemin  de  fer,  la  Compagnie  ne 
peut  être  tenue  respon(«aDle  de  la 
perte  des  animaux  qnt  peuvent 
être  tués  sur  son  terrain. 


La  Compagnie  de  Chemin  de  Fer  de  Montréal  et  Ckamplain  cl 
f^errof.  4*3 

RETCJRN  TICKET.-  Vide  Thui  »t  Juax, 

REVISION.— Firf«  App«4L. 

REVISION  OF  COSTS.— Fide  Appeal. 

RIQHT  of  action.— FtVfe  Gardibn  0'OrPfcs. 

ROADS.— SuavEWOB  or. 


Jugé  :  —  Qu'un  inspeetenr  dea 
chemins  ne  peut  lier  une  munici» 
DHlité  pour  les  travaux  qu'il  £ûl 
Taire>  à  l'insn  de  la  dite  munioi^ 
iitéj  et  qu'il  faut  une  conventioii 
avec  le  corps  municipal  pour  l'c<« 
bigler. 
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Held  : — ^That  a  surveyor  of  roa<<ft 
cannot  bind  a  municipality  for 
works  executed  by  his  order,  with- 
Qut  the  knowledge  of  such  munici- 
pality; and  that  there  must  be  a 
OQPtraot  with  the  municipal  body 
to  bind  it. 

Ijemof  a».  La  Munte^pMté  de  Cheater  Onesf . 

{LOADS.— Fille  Procès- VERaAL.—REspoRsiBiLiTT  or  a  Mvnicipaxott 

poa  Roads. 

SAISIE.— n<(e  Decebt,  ErrncT  oh  Immoteablbs. 

SAISIE.— Ft4e  ExBcirrioH. 

SAISIfi-ARRET,  Pbagticb.^  Vide  ArriDAviT. 

SCHOOL  MUNICIPALITY.- Rights  or  DiasBVTiBBTSL 

Held  s  —  lo.  That  under  the 
Lawer  Canada  School  Acl,  Con. 
Stat.  L.  C,  ohap.  15,  disseatientM 
hav^  a  right  to  dett^rmiae  aitd  limh 
^applioation  of  their  school  as- 
aessmeiita  and  rates  tosctiools  of 
Iheir  own  raliffion  ;  and  that  this 
rieht  does  not  «wfM'nd  on  di^renca 
ml  loealily,  but  is  a  personal  ri^ht  be- 
Ittnging  to  diaseiitiaBla  in  omm  Uko, 


jHgé:-^low  Que  sarn  Pacte  daa 
écoles  du  Bas-Canada,  Stat.  Réf. 
B.  C.,ehap.  19>  tes  diaaidaats  oal 
droit  éle  oéteminer  ef  de  limiter 
ISppKeationde  leats  tazea  at  eoli* 
«attons  d'écolea  aux  éeolea  de  le«l 
propie  pemuaaioa  ;  et  qae  ee  diôQ 
ne  dépend  pas  du  fait  <ia  résklenaa^ 
mais  est  an  droit  nersonoei  appar- 
tenant  amn  diialdeita  tu  mnm  Mea^ 


•99.  That  tfttf IbtèmtoD'of  Ue  fe- 
^latare  in  ptssiw  th«  tfblMfttt  wOi 
WIS  to  protect  and  guaranty  OYory 
Mfigtoaa  belief  again«t  tbnehhig 
hspngliAnt  fo  if,  add  that  it  woalif 
he  contrary  to  this  intention;  and  to 
the  fetter  and  spirit  of  the  favr,  so  to 
èonbfrtie  or  apply  it  as  fo  deetfoy 
this  pMection  and  gtttffaixtee. 

to.  That  the  legal  meaning  of 
-the  word  inkaUtants  in  the  i5th 
Met.  of  the  act,  does  not  eiolude 
persons  residing  out  of  the  limits 
«f  A  jfldriteipalify,  btft  Who  are  lii^ 
prietors  of  land  within  it,  but  on  the 
contrary  includes  all  persons  linbie 
to  màm  aissesBÉÎBUBte  and  riftes 
without  regard  to  their  place  of  re- 
'«idencè. 

4o.  tliat  inasmuch  as^et^  was 
iiropf  of  record  estabTÎBhîng  that  the 
defendant  belonged  to  thé  dissen- 
tient minority,  and  was  a  proprie- 
tor of  land  wirhin  the  municipality, 
aTtirough  not  a  resident  therem,  aiid 
that  he  had  notified  his  dissent  to 
the  plaintiffs,  anJ  claimed  his  right 
to  pay  to  the  dissentient  trustees- 
Che  acfioA  of  thé  praiotiâs  must  be 
dismissed— the  disserftienl  trustées 
alone  being  entitled  to  dollect  the 
amount  of  the  school  assessments 
4Qd  rates  payable  by  the  defeudant. 

Tk0  Sckmd  Gomniiêâùmerê  of  Si. 
4Naii; 

SEPARATION  D£  BlEitS*^FiieVi;KMmuim4^VRAJ0Tio^  AseiGSh. 

SEA  Vf  CE  Cff  WSrr.— l^trfc  Êxcapno»  a  la  Foriw. 

SHAftEHOLDBR,  Rtùnw  09  ky^'VMt  Rtoitffkifes. 

SBEblFF'S  DEED.— Fide  Agoistrar's  Costs. 

15H£filPF^S  ftËtURN,  Scr#icicfitiT  as  EriDSNCs.—  Vidt  Contraihtb 

PA«<X>RWi. 

SâlPPlNà^Fuie  VcNDoa,  t^aiviLioc. 

l^(>CKHOL>DeA.  ^  Vide  Bank  Manager. 

SUBROGATION.— Ffiis  Caution. 

SUMETT  COLLATERALw— Fifd^  I«raA*É  VcKBAlXi. 

;StJ&V£¥OÈ,  Of  i,ÔK^^.^nie  fioABfe. 


â6.  (tttè  t^tetftidtt  tfeim  Légiste- 
kifé  èD  (MlMAr  FMtâ  des  écoles  m 
été  de  protéffer  et  de  garantir  tonte 
croyariiâBf  reirgiense  contrs  une  ihs- 
truotion  40!  y  i^ptfgrierait,  et  qu^ 
serait  doijflfah^  ft  cette  îDtemioit 
et  à  la  lettre  et  ft  l^esprit  db  fa  loi, 
de  l^interprèTe»  dû  d*en  fkire  !*tp- 
plic'an'on  dfe  inaniéM  A  détf uif€l  Ci^ 
protection  et  ttotté  ^farànfie. 

8ô.  Qire  l^idtertfrétatit^ti  legate  dd 
moVhabitaniê  dicns  Itf  55é  sè6.  dé 
l'acte»  n'erxohit  pas  lès-  peilMRet 
oui  résident  en  dehors  des  (imites 
cPotfé  ktnrortorpaKté,  tnàts  (fax  sdnt 
propriétaires  en  ioelle,  mais  au  con- 
traire comprend  toute  personne  sn- 
jielté  auJC  «axés  et  ctmâaii#oe  des 
écoles  sans  égard  an  lieu  de  leur 
résidence. 

\à.  Qu'en  atifà&t  q[u^il  y  arait 
preuve  au  dossief  constatant  que  fè 
défendeur  appartenait  à  une  mino* 
rite  diesidèntè,  et  était  propriétaire 
de  terre  daâs  fa  Municipalité,  quoin 
QUè  n'y  résidant  pas,  et  qu'il  avait 
donné  atrîs  de  sa  dissidence  aux 
dematndeursy  et  réclamait  lé  droit 
de  payer  aut  syndics  dissidents— 
l'action  des  demandeurs  devait  être 
renvojrée  —  feè  syndics  dissidents 
seuls  a^ànt  le  droit  de  faire  la  col- 
lection des  taxes  et  cotisMîons  d'è- 
cofes  payablei  par  le  défendeur. 

Bemarédé  ham(U  «««  Jbw- 
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TACITE  RECONDUCTION.— Fu2e  Amoati 
TESTAMENTARY  EXECUTOR.— Dorr  of 


Held  t— lo.  That  the  tetUmen- 
Ury  executor  may  he  f  aed  alone 
for  the  Twowerj  of  the  dette»  mobi- 
lières of  the  testator. 

Uo.  1  hat  the  duty  of  the  testo- 
mentary  executor,  thus  sued,  i»  to 
notify  the  heir  of  the  demand,  if 
there  he  any  douht»  so  that  he  may 
admit  or  contest  it. 

Deiéry  <f  CampbeUj  et  ai. 


Jugé  : — lo.  Qne  l'exécntevr  tes- 
taroentaire  peut  être  poorsoiri  senl 
pour  le  reooarrement  des  dettes 
mobilières  dues  par  le  testateur. 

2o.  Que  le  devoir  de  l'exécuteur 
tet^tameutaire,  ainsi  poorsuiYiy  est 
de  dénoncer  la  demaniJe  à  l'héritier, 
s'il  y  a  doute»  afin  qu'il  l'admette 
ou  la  conteste. 
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TIERS-DETENTEUR.— Fû(e  Actiox  Utiothccairb — Discvssioii 

DB  BiBllS. 

TRANSPORT  DE  MARCHANDISES— Dmits  i^umk  CoNrAons. 


In  the  proceedings  for  an  ininnc- 
tion  sgainst  the  Gr»nd  Trunk  Rail- 
WHy  Company  of  Canada,  under 
the  prorisions  of  the  Consolidated 
Statute  for  Lower  Canada, chap.  88, 
sec.  9,  sub-sec  1,  it  wa»  alleged 
that  the  companjr  had  illegally 
carried  on  the  bui>iness  of  cartem, 
within  the  CilY  of  Montreal,  and 
conreyed  freignt  to  and  from  the 
City  to  their  depots,  and  had  charged 
tolls  and  freight  ^r  such  conrey- 
anoe  without  thiB  authority  of  any 
by  law  approved  by  the  Governor 
in  Council,  injuriously  to  the  carters 
and  citizens  of  Montreal,  snd  a 
judgment  was  prared  for  declaring 
that  in  90  doins  the  Company  had 
exercised  frani^ises  not  conft-rred 
by  law,  snd  exceeded  their  legal 
powers,  and  praying  also  that  the 
Company  be  enjoined  to  abstain 
from  usine  the  occupation  of  carters 
within  the  City,  and  he  restrained 
from  carrying  freight  between  the 
Railway  depots  and  stores  and  resi- 
denoes  in  the  City. 

HpM  :— 1st.  That  the  allegations 
of  the  petition  as  presented  were 
sufficient  and  wouin  not  be  rejected 
on  a  motion  to  quash,  or  on  special 
demurrer. 

2nd.  That  it  resulted  from  the 
evidence  addnc«*d,  that  th»*  col  lee- 
liog  aad  delivery  of  freight  by  car- 


Dans  des  procédures  pour  une  in- 
jonction contre  la  compagnie  dd 
Grand  Tronc  de  chemin  de  fer  da 
Csnada,  en  vertu  des  dispositions 
du  Statut  Refondu  du  Bas-Canada, 
chap.  88,  sec.  9,  sous-sec.  1,  il 
était  allégué  que  la  compagnie 
avait  illégalement  exercé  le  métier 
de  charretiers,  dan»  la  cité  de  Mont- 
réal, et  transporté  du  fret  le  la  cité 
à  leur  dépôt,  et  du  dit  dépôt  à  Im 
cité  et  avait  pour  cela  prélevé  cer- 
tains taux  sans  l'autorité  d'aucun 
règlement  approuvé  par  le  gouver- 
neur en  conseil,  au  détriment  dee 
charretiers  et  citoyens  de  Montréal, 
et  l'en  concluait  à  ce  qu'il  fut  dé- 
claré qu'en  ce  faisant  Is  compagnie 
avait  exercé  des  privilèges  qui  ne 
lui  étaient  pas  accordés  par  la  loi, 
et  avait  excédé  ses  pouvoirs  légaux» 
et  concluant  aussi  a  ce  qu'il  fut  en- 
joint à  la  compagnie  de  s'absteoiî 
de  charroyage  dsrn*  la  eité,  et  res- 
treinte du  transport  de  fret  entre  le 
dépôt  dn  chemin  de  fer  et  les  ma- 
gasins et  résidences  dans  la  cité. 

Jugé  :-— lo.  Que  les  allégationi 
de  la  lequéte,  telle  que  pr^ntée, 
étaient  ^uffissntes  et  qu'ioelle  ne 
serait  pa/^  rejetéa  sur  motion  tooor 
la.  faîse  mettie  de  côté,  ou  sur  dé» 
fense  au  fonds  en  droit. 

ao.  Qu'il  résnltait  des  témoi- 
gnages produits,  que  la  cpllectios 
et  la  livraison  de  fret  par  dm  ohar^ 
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ten  ezolasÎTely  employed  for  that 
porpoM  by  the  Company,  was  not 
mjurioosy  but  oa  the  ooatraryad- 
Tantageoaa  to  the  public. 

8rd.  That  the  Company  had  a 
right  to  employ  particular  carters 
excl  naively  for  so  collecting  and 
delivering  freight  ;  and  that  this 
was  not  in  violation  of  their  charter, 
but  was  esKential  or  at  least  inci- 
dental to  their  business  as  common 
carriers,  and  fell  within  the  meaning 
of  ^<  The  Act  resnecting  Railways  ;" 
(Consolidated  Statute  of  Canada, 
chapter  66,  sec.  8,)  which  enacts 
that  the  Company  <<  shall  be  in- 
"  ve3«ted  with  all  the  powers,  pri- 
**  villages  and  immoniiies  neces- 
*'  sary  to  carry  into  effect  the  in- 
**  tention  and  object  of  this  act  and 
<*  of  the  special  act  therefor,  and 
<<  which  are  incident  to  sach  cor- 
**  poration,  &c.  '* 

4th.  That  the  complainants  (car- 
ters of  the  City  of  Montreal,)  hati 
not  nhewn  they  had  suffered  to  such 
extent,  as  woulfl  justify  the  issuing 
of  the  injunction  prayed  for. 

5th.  That  no  injunction  will  be 
issued  to  restrain  the  defendants 
from  illegal  acts  which  are  not 
•hewn  to  haye  been  directly  inju- 
rious to  the  petitioners,  and  at  the 
tame  time  injurious  to  the  public. 

SembUy — That  where  the  petition 
alleged  that  there  was  no  oy-law 
of  the  Company,  approved  by  the 
Governor  in  Council,  to  reffutate 
and  establish  the  rate  of  tolls  on 
their  road,  and  the  Company  alleg- 
ed that  a  by-law  had  been  sanctioned 
by  the  Governor  General  accord iug 
to  law,  and  no  proof  was  adduced 
by  either  Pftrtj  in  respect  of  such 
mliHgations  :  The  Court  will  hold 
the  burden  of  proof  to  be  on  the 
Company,  and  that  no  such  by-law 
existed. 

7?ie  Aity.  Genl.  prebEêgina  vs. 
Company  of  Canada» 


retiera  exclusivement  employé* 
pour  cet  objet  par  la  comoa^nie  ne 
taisaient  aucun  tort  an  puolie,  mais 
au  contraire  lui  étaient  un  avan- 
tage. 

3o.  Que  la  compagnie  avait  droit 
d'employer  exclusivement  certains 
charretiers  pour  là  collectioa  et  li* 
vraison  de  tret;  et  que  ceci  n'était 
aucune  violation  de  leur  charte^ 
mais  était  oMentielle,  ou  du  moins 
un  incident  de  leur  négoce  comme 
voituners,  (common  curriers)  et 
tombait  sous  les  dispositions  de 
'*  l'Acte  concernant  les  chemins  de 
fer;  "  (Statut  Refondu  du  Canada» 
chap.  66,  sec.  8,>  lequel  pourvoit 
que  la  compagnie  **  sera  m  vest  i  de 
tous  ÎCM  pouvoirs,  droits  et  privi- 
léges  qui  sont  oe  pourront  être  né- 
cessaÎTes  pour  effectuer  les  inten- 
tions et  les  objets  du  présent  acte 
et  de  l'acte  spécial  passé  à  cet 
effet,  et  qui  seront  propres  à  cette 
corporation,  etc.  " 

4o.  Que  les  plaignants,  charre- 
tiers de  la  cité  de  Montréal,  n'a- 
vaient pas  constaté  qu'ils  avaient 
souffert  de  maaidre  à  ce  que  la 
Cour  fut  justifiable  à  émaner  l'in- 
jonction que  l'on  demandait. 

5o.  Qu'il  ne  sera  émané  aucune 
injonction  pour  empêcher  les  dé- 
fendeurs de  commettre  des  actes 
illé^ux  qui  ne  sont  pas  conetatéa 
avoir  été  directement  injurieux  aux 
requérants,  et  en  même  temps  in- 
jurieux au  public. 

Il  semMe,— Que  dans  le  cas  où 
la  requête  alléguait  qu'il  n'y  avait 
aucun  règlement  de  la  corn pa» nie 
approuvé  par  le  gouverneur  eu  con- 
seil, pour  régler  et  établir  les  taux 
sur  leor  chemin,  et  la  compai^nie 
alléguait  que  tel  règlement  avait 
été  sanctionné  par  le  Gouverneur 
Général,  et  qu'aucune  preuve  ne 
fut  faite  par  l'une  ou  l'antre  des 
parties  touchant  telles  allégations  : 
La  Cour  maintiendra  que  Ponuê 
probandi  incombait  sur  la  compa- 
gnie, et  que  nul  tel  règlement 
existait. 

Tkt  Grand  Drunk  Eaihoay 
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TSAlf8P0BT.-»fule  Acnott  HirtmravcjjftB. 
TKIAL  BT  JUBY.-«A«T9ftH  TicittT. 


0«I4:— At  the  trîâl  bjr  juiy.— lo. 
That  the  purchase  of  a  return  ticket 
hsivine  upon  it  the  words,  *'  Good 
^  for  oay  of  date,  aud  followinn*  day 
<<  only"  is  a  valid,  legal  contract, 
end  may  be  eoforoed. 

So.  That  if  the  jury  found  thiaf 
the  conductor  on  the  train  allowed 
«(her  passengers  on  (he  occasion  in 
^ue«tioa  to  pass  on  spent  letorn 
Uckets,  or  (hat  ttùê  was  the  usual 

Sractice  of  the  Railway  Coaipany, 
len  the  plaintiff  was  entitled  to 
the  same  treatment,  and  was  not 
obliged  to  pay  for  his  return  pae- 
•age,  and  should  obtain  a  terdiet  in 
liis  favor. 

By  the  Court  on  motion  for  a  new 
trial,  and  a  motion  for  judgment. — 
lo.  That  ft  passenger  having  a 
spent  return  ticket,  and  offering  the 
•ame  to  tlie  conductor,  when  asted 
for  his  fare,  cannot  from  that  oir- 
cumMance  alone,  be  held  to  have 
*  refused  ^  (o  pay  his  fare. 

So.  That  the  jurr  being  masters 
ef  the  facts,  and  having  fbund  a 

Îeneral  verdict  for  $100,.  the  Court 
id  not  feel  jastiâed  ia  ordering  a 
new  triaf. 

3o.  That  a  conductor  who  keeps 
the  return  ticket  handed  to  him  by 
•noh  passenger,  is  not  justified  by 
law  in  so  doing,  and  insisting  on^ 
fnlf  return  fare  beintf  paid. 

tn  appeal  :— lo.  As  ilfst  held  at 
âàe  trial  by  jury. 

So.  That  the  judee  should  have 
(directed  the  jury  that  the  special 
Und  valid  contract  existed,  and  that 
the  ticket  was  spent  and  uselesn, 
and  that  the  plaint itiT  was  properly 
ejected  from  the  cars. 

3o.  That  there  was  no  sufficient 
proof  of  the  afleged  practice  of  the 
company  allowing  passengers  to 
use  spent  return  tickets,  and  that 
repeaesë  hwmioee  bemg  ptùfeôof 
«mduetora  allowing  this  to  be  done,' 


Jugé  :— Sur  \é  procès  par  jory.-— 
le.  Que  l'achat  d'un  billet  de  re- 
tour portant  les  mots  :/*  Bon  ponr 
le  jour  de  date  et  le  jpor  suivant 
seulement,  "  est  on  coiftrat  valide 
et  légal,  (font  on  peut  contraindre 
l'exécution. 

âo.  Que  si  le  juiy  constatait  que 
le  conducteur  du  train  avait  laissé 
passer  dans  la  même  oooasioa 
d'autres  passager»  portant  «les  bil- 
lets échus,  ou  que  telle  était  la 
pratique  ordinaire  de  la  oompagui^ 
le  demandeur,  dans  ce  cas,  avaft 
droit  au  même  avantage,  et  n^tai^ 
pas  obligé  ite  payer  son  ?oy$ge  de 
retour,  et  devait  obtenir  un  veidiot 
en  sa  faveur* 

Par  la  Cour  sur  motl<m  peur  ua 
nouveau  procès,  et  motion  pour  ju- 
gement.—lo.  Qu'un  passager  por- 
teur d'un  billet  échu  et  l'oiiant  an 
condu<^ur,  snr  demande  defMiie- 
ment  de  son  passaise,  ne  pert  pas 
nar  cefa  seul  être  réputé  avoir  <*  re- 
rasé ^  de  payer  le  prix  de  son  paA- 
safo. 

2o«  Que  le  jnry  était  j«ge  des 
faits,  et  ayant  rapporté  un  verdiot 
pour  la  somme  de  $100$  la  Cour  ne 
pouvait  pas  accorder  un  nouveàtf 
procès. 

3o«  Qu^un  conduotear  n^a  pas  le 
droit  de  garder  le  brftef  de  retour 
offert  en  paiement  par  un  passageri 
tout  en  exigeant  de  loi  l'entiec 
paiement  de  son  passage. 

fin  appel:— 'lo.  De  m£me  que 
preinièrement  jugé  lore  du  procès 
par  jury. 

%),  Que  fe  juge  aurait  dâ  déclarer 
au  j^ry  qu'il  y  avait  un  contrat 
spécial,  et  que  le  billet  était  échil 
et  avait  cessé  d^étre  valable,  et  qu» 
o'étatt  avec  raison  ^e  l'on  avaft 
expulsé  le  demandeur  des  chaie. 

3b.  Qu'il  n'y  avait  pas  preuv»' 
sufAnante  que  la  compagnie  fut 
dans  l'habitude  de  recevoir  comme 
bons  les  billets  de  retour  échus,  et 
qoefaeiqa'il  Ait  pfiMvê  (fetfdàns 
plnsieers     cae    les    «endtoeteiW 
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ooald  not  bind  the  oom|Mii}ry  the 
pnioUce  heing  hi  contmveotion  of 
«rdeie 


ayafent'Mçu  ces  billets,  ces  faits  ne 
pouvaient  pae  li«r  la  oompagnie, 
cette  conduite  étant  centiaiie  ans 
ordres  donnés* 


TTie  Grand  TVtinft  Railway  Company  and  Cunningham, 
TRIAL.— Fttfe  New  TmAL. 
TRINITY  HOUSE.— RuL«s  of 
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H^ld  >*»lo.  That  it  is  not  shA- 
«font  that  the  notice  on  the  part  of 
th»  captain  of  a  vessel  rec|uirsd  by 
the  12  Vict.,  Cap.  144,  See.  76,  re- 
lative to  the  laws  of  the  Trinity 
House  of  Qoebec,  for  the  proseoo- 
tioo  of  pikrts  aecnsed  of  sross  négli- 
gence while  in  charge  of  soeh  Tes* 
eel,  ahoald  be  sent  to  the  harboor 
master,  within  the  four  days  neat 
alter  the  arrind  of  soch  YeMel  in 
pert  ;  but  fooh  notice  mast  also 
leach  the  harbour  master  within 
^at  delay. 

52o.  That  pioof  most  be  grren  in 
the  cause  that  such  notice  was  gi- 
r%n  and  that  it  was  receiyed  within 
the  delay  fixed. 

So.  That,  in  the  case  snbmitted, 
tiie  notice  given  was  insufficient, 
inasmuch  as  it  contained  no  com- 
plaitit  against  the  pilot* 

Bhuiu  ei  Arnhttrang, 


Jttflé  ^-lo.  Qo^il  no  suffit  pae 

See  l'avis  de  la  part  d«  capitaine 
'on  vaÎMeao,  r^uis  par  la  12  Vic.^ 
Cap.  144,  Sec.  TA,  relatif  aux  lois 
de  la  Maison  de  la  Triottè  de  Que-* 
bec,  pour  la  poursoHe  do  pilote  ac«. 
ousé  de  né^igence  grossière  pen- 
dant qu'il  était  en  charge  de  tel 
vaisseau,  soit  envoyé  au  maître  é» 
havre  dans  les  quatre  jours  ensni* 
vaut  l'arrivée  do  vaieseaa  dans  kt 
port  ;  mais  t^u^  faut  de  pins  que 
cet  avis  parvienne  à  sa  destination 
dans  ce  délai. 

2o.  Qoe  premve  doit  être  faite 
dans  la  cause  que  cet  avisa  été 
donné  et  qu'il  a  été  leço  dans  ee 
délai. 

So.  Que,  dans  Pespéoe,  l'avis 
donné  n'éttit  pas  snmsant,  parce 
qu'il  ne  comportait  pas  plainte 
contre  le  pilote. 
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TROUBLE,  GABiLima  oc.— FldeGAaAirris. 
TROUBLE.— Ptde  RnaroKsiBiurr  qw  a  Moiqcifaxjtt. 


USUFRUIT.— Vide  Apfbal   iHTCHLocvToaT  Jupomuit. 

VEN0OR.--P«»riuw  or 

Jugé: — fine  le  vendeor  d'âne 
barge  du  port  de  plus  de  quinze 
tonneaux^  ne  peut  réclamer,  par 
privilège,  sur  lea  deniers  provenant 
de  la  vente  pu  exécution  de  cette 
barge,  la  balance  qui  lui  reste  due 
sur  le  prix  de  vente. 

Jlfe^cAe  va.  HainauU  ei  Barré  et  Nicholmn.  61 


Held  : — That  the  vendor  of  a  bar- 
ge not  exceeding  fifteen  tons,  can- 
not clsim,  by  privilege,  on  the  mo- 
eeys  arising  from  the  indiciel  sale 
of  the  said  barge,  the  balance  still 
due  to  him  on  the  price  of  sale. 


VENIRE  FACIAS.  —  Fide  DuoaiT« 

VENTE.— Fids  Vemdob. 

VICE  DU  SOL.— Ftde  Acoxftaiick  or  Works. 

WILL.— Ftde  CvBATOR. 
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WILL.— Yauditt  of 


lo.  Every  person  has  a  right  to 
diroose  of  his  estate  as  he  may  Uiiiik 
right,  without  being  obliged  to  ex- 
press his  motives  or  give  his  reasons. 

2o.  Every  testator  is  supposed  to 
be,  at  the  moment  of  his  wul,  suffi- 
ciently in  possession  of  his  intellect 
to  enable  him  to  will  in  a  legal  man- 
ner, in  fine,  that  the  possession  of 
<me's  intellect  is  the  normal  state  of 
a  human  being,  unless  the  indivi- 
dual has  been  deprived  of  the  eier- 
oise  of  his  right  to  make  a  will  by 
judicial  inteidicUon,  and  : 

Held  : — lo.  That  it  is  incumbent 
upon  him  who  attacks  a  will  as 
made  by  a  person  incapable  of  dis- 
posing by  will,  by  reason  of  weak- 
ness of  intellect,  to  prove  such  weak- 
ness, and  that  me  legatee  need  only 
keep  upon  the  defensive. 

2o.  That  the  will  made  ab  iraio 
ia  not  in  itself  null  and  void,  unless 
it  be  the  result,  of  fraud,  of  sugges- 
tion and  of  captation. 

3o.  That  deceit,  fraud,  and  the 
absence  of  intellect  are  the  bases  of 
captation  and  of  suggestion. 

4o.  That  the  wïïl  of  a  testator, 
sound  of  mind,  memory  and  under- 
standing, without  suggestion  and 
captation,  the  results  of  fraud,  is 
alone  sufficient  to  justify  testamen- 
tary dispositions,  »ic  volo,  sicjubeo. 

60.  That,  in  the  case  submitted, 
the  plaintiffis  have  failed  to  establish 
suggestion  or  captation,  on  the  part 
of  the  defendant,  accompanied  by 
feebleness  of  intellect  in  the  testatrix. 

Evanlurdf  et  vir.  vs.  EvatUurel. 


lo»  Tout  individu  a  le  droit  de  dis- 
poser comme  bon  lui  semble  de  ses 
biens,  sans  être  obligé  d'expliquer 
ses  motife,  ses  raisons. 

2o.  Tout  testateur  est  supposé 
être,  an  moment  de  son  testament 
en  possession  de  son  intelligence  a 
un  degré  suffisant  pour  tester  d'une 
manière  léeale.  en  un  mot,  que  la 
possession  de  l'intelligence  est  l'état 
normal  de  Tetre  humain,  à  mdns 
que  cet  individu  n'ait  été  privé  de 
l'exercice  du  droit  de  tester  par  une 
interdiction  judiciaire,  et  : 

Jugé  : — lo.  Qu'il  incombe  à  celui 
qui  attaque  un  testament  comme  &it 
par  une  personne  incapable  de  lester 
par  suite  de  faiblesse  d'esprit,  de 
prouver  cette  li&îblesse  d'esprit,  et 
que  le  légataire  n'a  qu'à  se  tenir 
sur  la  défensive. 

2o.  Que  le  testament  ab  inUo 
n'est  pas  par  lui-même  frappé  de 
nullité,  à  moins  qu'il  ne  soit  le  fruit 
du  dol,  de  la  suggestion  et  de  la  ca|h 
tation 

3o.  Que  le  dol,  ia  fraude,  le  dé- 
faut d'intelligence  sont  les  bases  de 
la  captation  et  de  la  suggestion. 

4o.  Que  la  volonté  d'un  testateur, 
sain  d'esprit,  mémoire  et  entende* 
inent,  sans  suggestion  et  captation, 
fruits  de  la  fraude,  seule  juKtifie  les 
dispositions  testamentaires,  iic  vobj 
sicjubeo. 

5o.  Que,  dans  l'espèce,  les  de- 
mandeurs ont  failli  de  prouver  sug- 
eestion  ou  captation,  de  la  part  du 
détendeur,  accompagnées  de  fid* 
blesse  d'intelligenee  ches  la  testa- 
trice. 


WRIT.— Ftiè  Reprise  d'Instakce. 
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Gould,  Ellis  vs 168 

G.  T.  R.  Co.,  Corporation  of 

Quebec  and 

G.  T.  R.  Co.  and  Cunningham.  210 
G.  T.  R.  Co.,  Dessaint  dit  St. 

Pierre  vs 49 

G.  T.  R.   Co.    and   Eastern 

Townships  Bank 173 

G.  T.  R.  Co.,  Moffette  vs 231 

G.  T.  R.  Co.,  Regina  vs 91 

Grange,  Dupont,  et  al.  and  . .  146 

Grant  and  Lockhead 308 

Groulx  and  La  Corporation  St. 

Laurent 170 

Guay,  Badeau  vs.  and  Badeau.  390 
Gugy  and  Brown 302 

H 

Hainauh,  Meloche  vs 61 

Hamel,  et  al.  vs.  The  Mayor, 

et  al.  ol  Quebec 129 

Harnois  and  Xavier  dit  St. 

Jean 266 

Hart,  Dayw... 397 

Healy,  Gibsone  vs.  Jamieson, 

et  vir.  and 351 

Henry  vs.  Simard 273 

Hoppock,  et  al.  vs,  Demers. . .  399 
Hough,  Bettersworth  vs 415 

J 

Jamieson,  et  vir.  and  Healy, 

Gibsone  vs 361 

Jodoin  and  Quintal,  Lacoste  vs.  393 
Jodoin,  Lenoir  dit  Rolland  and  387 
Jones  vs.  Jones 296 


Kelly,  et  al.  vs.  O'Connell . . ,  140 
Kelly  vs.  Conway 401 


m 


Paoii 


Lachanooy  La  Corporation  St. 

Jean-Baptitte,  lalo  d'Orlé- 

ana,  Vf 815 

Lacoinl)e,  et  al,  and  Lanctot. .  166 
Lacoste  vê.  Jodoin  and  Qnin* 

tal •. 393 

Lacroix  va*  Morean 180 

Laidlaw  and  Bums 318 

Lalonde,  et  o/./Brnnet  ts 347 

Lalonde  ve.  Lalonde  and  La- 

londe 396 

Lamonreuz,  Giard  and 301 

Lanctot,  Lacombe,  ei  al.  and.  166 
Larochelie  and  Mailloux,  et 

ux 407 

Lasell  ve.  Brown 151 

Le  Maire,  et  a/.,  Sheppard  v«.  127 
Lefebrre,  Black,  et  al.  and. .  290 
Lefort  vs.  Marie  dit  Ste.  Marie  400 

Legault  and  Legauit 163 

Lemav  ve.  La  Municipalité  de 

de  ChAter  Ouest 211 

Lemieuz  v».  Broohn 48 

Lemoine,  Piton  and 316 

Lenoir  dit  Rolland  and  Jodoin.  387 

Link,  Maguire  vs 372 

Lookhead,  Grant  and 306 

Lowry,  Brown  and 410 

M 

Ma^nira  ve.  Link 372 

Mailloux,  et  ux.,  Larochelie 

and 407 

Mann,  Vanfelson  and 243 

Marie  dit  Ste.  Marie,  Lefort  Vê.  400 

Marois  va.  Bilodeau 169 

Masse,  et  al..  Côté  and 138 

Massue,  Crébassa  and 446 

Mayor  of  Quebec,  &c..  O'Neil 

and 404 

Mayor,  et  al.  of  Quebec,  Ha- 

mel  Vê 129 

McDonald,  Boto  and 191 

Mcintosh,  et  al.  va.  Bell 348 

McPhee  anif  Woodbridge 157 

McPherson,  Montreal  Assur- 
ance Co.  aiu^ 122 

Meloche  va.  Hainault 51 

Ménéclier  anc<  Gauthier 181 

Mignault  va.  Bonar 195 


Paoib. 

Moffette  va.  G.  T.  R.  Ce 231 

Montreal  Asauranee  Co.  and 

McPherson ISS 

Montreal  and  Champlain  R. 

R.  Co.  and  Ferras 449 

Moreau,  Lacroix  va. 180 

Morelle,  Beliveau  va 460 

Morin,  Patton  and 267 

Morrison,  et  al.  and  Ducharme  65 
Municipalité  de  Chester  Ouest, 

Lemay  va 241 

Murphy  va.  La  Compagnie  des 

Remorqueurs  âà  St.  Laurent  300 

N 

Nordheimer,  et  al.  va.  Roy. . . .  296 

0 

O'Conneil,  Keljy,  et  al.  va,...  140 
O'Neil    and   The   Mayor   of 

Quebec,  &c 404 

Ontario  Bank  and  Duchesnay.  194 


Pacaud  and  Pelletier 305 

Pacand  va.  Roy 398 

Patoille  and  Desmarais 189 

Patton  and  Morin 267 

Pelletier,  Pacaud  and 305 

Perras,  Compagnie  du  Cheipin 
de  Fer  de  Montréal  et  Cham- 
plain and 443 

Piton  and  Lemoine 316 

Poston,  Gibb  va 267 

Proc.  Genl.  pro  Regina  and 

Ellice 64 

Pranlx,  Renand  and 476 

Pronlx  va.  Dupnis 172 

Q 

Quintal,  Lacoste  vs.  Jodoin  and  393 

R 

Ratté,  et  al.,  Resohe  va 413 

Regina  va.  Ellice 64 

Regina  va.  G.  T.  R.  Co 91 

Re^fina,  Venner  and 216 

Reifi[enstein,eta/.,Wattar8Vs.  297 


IV 


Paov. 

Renaod  ami  Proulz  ..  ! 476 

Reache  vs.  Ratté,  et  al 413 

Rooheleau,  et  al,,  Creyier,  ei 

al.  and 328 

Rodier,  Tahrland  and 473 

'Ray,  Nordheimer,  et  al.  m. . .  298 

RoYy  Paoaud  vs 398 

Ryland  in  Bouthillier  vs.  Ber- 

thelat 155 


S 


School  CommiaaionerB  St.  Ber- 
nard vs.  Bowman 204 

Seguin  de  La  Salle  and  Ber- 

gerin 415 

Sheppard  vs.  Le  Maire,  et  oL .  127 

Simardy  Henry  vs 273 

Sol.  Genl.  pro  Regina,  Tenner 

ami 216 

Steyena,  Bell  and 141 


Tahrland  ami  Rodier 473 

ToBsier  vs.  Bienjonetti,  étal..  152 


Paosi. 


Vaillanoonrt  omi  Le  Coofleil 

Municipal,  Québec 227 

Vanfelflon  ami  Mann. 243 

Venner  ami  The  Sol.  Genl. 
pro  Regina. 216 

'   W 

Walker,  ei  vir.  and  La  Corpo- 
ration de  Sorel 264 

Watteri  ami  ReiaSsnatein,  et 
al 297 

Woodbridge,  MoPhee  ami  ...  157 

Woodman,  ei  ai.  ami  Génier  .  452 


Xarier  dit  St.  Jean,  Hamois 
ami 256 


Young  va.  Baldwin 70 

Young  V9.  Baldwin 242 
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